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Court of KING' E BENCH, 


; Michaelmas Term, 


Ia the Thirty-ſeventh Tear of the Reign of Groncn III. 


FE” 


_ ANSELL againſt than e 22 | 


N and having been made in this caſe under a verbal agree - The Court- 
ment by the parties to refer all matters in difference; "_— mw 
Mackaneſs now moved to make the ſubmiſſion a rule of court 9519-4 


to which | : . 
| Bailey on the other fide was inſtructed to conſent. But 3 


The Court thought they had no authority under the ſtatute a rule of 
9 10W.3. c. 15., which gives juriſdiction in this caſe, to *%* 
grant the motion; that ſtatute requiring that the parties agreeing 
that their ſubmiſſion to the award ſhould be made a rule of court, 
and that ſuch their agreement ſhould be inſerted in their ſub- 
miſſion, or the condition of the bone or 8 Ee. And 
therefore they | 


Refuſed the rule, 


P 


RE. 
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| 4 2. + Doz on the Demiſe of Bowen MAN againſ SYBOURN, 
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The jury TEE premiſes for which chis ci ments was brought had 8 


; [ | 9 mortgaged in 1760, by Nicholas Stoddard to George Pym, 
. fl * — . ſor a term of one hundred years, ſubject to a proyiſo of redemp- 
14 rren 


to the ceſluy tion on payment of the principal ſum of 4001. and intereſt 
_—— thereon, within ſix months.” Stoddard died in 1765; and the 
fantiatea year following, the mortgage money not having been paid, the 
NE hh mortgagee got into poſſeſſion, and in 1770 aligned the remain- 
Abillin der of the term to V. Holt in truſt for him George Pym; and in 


| Oy the ſame year, by indentures of leaſe and releaſe, and feoffment, 
| 
! 


— 


* 


. As OY 1112 
— — OS. 8 
- , — — 


— os, 


of = _ conveyed the premiſes to H. Holt, and his heirs, to the uſe of 
therein, not him G. Pym in fee, and afterwards levied a fine of the ſame to 
! MR the. uſe of himſelf in ſee. The leflor of the plaintiff, who is the 
= prayerof re- heir at law of the mortgagor, in 1778 filed a bill in Chancery 
bl : = * againſt G. Pym, for an account, and in order to redeem; to 
il which the latter appeared, but died before any anſwer was put 
in, having by his will deviſed the premiſes as freehold in truſt 
to V. Roman, H. Holt, and F. Hilton, to the uſe of his natural 
ſon John Pym, and to convey the ſame to the ſaid 7. Pym in fer, 
on his attaining his age of twenty-one years. The ſuit in Chan- 
| | | cery was revived in 1790 ageinſt the legal repreſentatives of 
= 6. Pym, and a decree of redemption was obtained in 1794, in 
/ Favour of Bowerman ; and amongſt. other, things the Court 
| | directed the defendant Sybeurn, who was the Ane fp poſſcſion, 
i", to attorn to Bowerman, which he accordingly did. 
i At the trial of this ejectment before Lord N KA at the 
' laſt Aſſizes for Kent, the defendagt. ſet up a leaſe from J. Fym, 
' | dated 16th. Oater 1789, executed after-he came of age, whereby 
| he demiſed the premiſes to the deſendant for eighty- one years, to 
1 commence from 16th February 1791, when; his former leaſe 
it expired, Againſt this it was ohjected on the part of the leſſor 
1 | of the plaintiff, that it did not appear that J. Pym had the legal 
| | eſtate in him at the time, but that it was then outſtanding in 
lil his truſtee, , without whoſe concurrence no legal | title could be 
| conveyed: and his counſel offered in evidence a bill in Chan- 


cer, filed in 1790: by the kennt defendant i in conj1 junction with 
+ oa 


| * f . | ; , ; 114} x 
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7. Pym againſt Bowerman and H. Holt, the ſurviving deviſee in 


G. Pym's will, ſtating among other things a leaſe to Sybourn of 


the premiſes from V. Holt and G. Pym for twenty-one years 


from the 16th February 1770, which bill prayed a conveyance of | 


the legal eftate to John Pym, and that H. Holt might be reſtrained 


from compelling Sybourn to pay his rent to him : this bill was after-. 


wards diſmifſed at the time of the decree for redemption. But 


3 
#796. | 


Dor dem, 
Bowen 
MAN 
again 
37504 * 


Lord Kenyon, Ch. J. rejected this evidence at the trial, upon the 

ground that a bill in Chancery was not evidence of any fact 
therein contained, but was to be taken merely as the ſuggeſtion 
of counſel; and he thought that the jury might preſume a legal! 


conveyance from the truſtees to J. Pym upon his coming of age, 


purſuant to the terms of the truſt ; upon which the plaintiff ſub-. 


mitted to a nonſuit. 
Shepherd, Serjt. now urged, upon a motion to ſet aſide the 


nonſuit, that there was a diſtinction in this reſpe between 


facts ſtated by way of inducement in a bill of equity, and ſuch gi 


matter whereon the plaintiff founds his prayer for relief, as in 
the preſent caſe. And he cited Bull. Ni. Pri. 236. where ſuch 
a diſtinction is taken. But by 

Lord KEnYoN, Ch. J. A bill in Chancery is never admitted 
in evidence (a) further than to ſhew that ſuch a bill did exiſt, and 
that certain facts were in iſſue between the parties, in order to 
let in the anſwer or depoſitions of the witneſſes, © And as to the 
preſumption which he had directed the jury to make, he ſaid he 
had grounded himſelf upon the doctrine laid down by Lord 
Mansfield in Lade v. Holford (); which was not, as had been 
ſuppoſed; that an ejectment might be maintained upon a mere 
equitable title, which would remove ancient land-marks in the 


law and create great confuſion (e); but that in all caſes where 


truſtees ought to convey to the beneficial owner he would leave 
it to the Jury to preſume, where ſuch a preſumption might rea- 


ſonably be made, that they had conveyed accordingly, in order 


to prevent a juſt title from being defeated by a matter of form. 


And this had not only been fo held by Lord Mansfield, but before - 


his time by Mr. Juſtice Gundry, at Hergford. And he thought 
this rule, as far ag it e Meer convenient and proper, 21 


Per Curiam, © os 8 _ Rule refuſed | 


St 6" 2140 224942 bj 10 
(a) Jn Taylor v. PAR Weftm.  Sittings- FO Hil. term 1799, his Loxdſhip held the 
ſame doctrine, with the exception that a bill in Chancery by an anceſtor was evidence to 
prove a family pedigree ſtated W in the ſame manner as an EN on a dan 
ftone or in a Bible. 


() Bull. Ni, Pri. 110. (c) Vid. Ceedt; th d. on v. Juen 726. 47 
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usr again W1LDING., 


ove 0th. ; 
= 2. _— pint delared for the uſe and occupation 40 — - 
. e premiſes, the rent of which became due on the '5th April 
tion before 1796. The defendant at the trial proved that the writ on which 
—.—.— he had been held to bail was ſued out the day before the rent 
the writſved became due; and contended that the plaintiff ought to be non- 
_ * ſuited, as having ſued before his cauſe of action had accrued; 
well in the for that there was a difference between this cafe of a bailable 
able 28 com- Writ, and the caſe of Fofter v. Bonner (a), which was not ſo; 
| mon writs. and where the Court had held that the latitat was merely pro- 
cels to bring the party into Court, and that it was ſufficient for 
the plaintiff to prove any cauſe of action before the bill filed. | 
But Lord Kenyon, Ch. J. over-ruled the objection at the trial at 
the laſt Aſſizes at Maidfone, thinking that there was no material 
difference between the two 0 caſes} ; "Ine the Planitiff recovered a 
1 No ,, §‚ů 

ppinaſſe having kool to fet aſide the verdi on the fame 

Fend, 

= The Court confirmed his Lordltip' s Grektion; } adding that in 
A bailable writ the latter clauſe is © and =_ to ROWE to a a vill 


. 10 be filed." * 1 cherefore kn Dic 1 
& 4 ; my wal . 1 E 
m_ "The Kino rene Bors. csg: 
. loc. N 10 54, * 
An inform- Tur defendant A been e on an A 
— = | filed againſt on by his e 8 en en for a 
e libel, \ tacks} -# of Wash9 
r OITENCE 


to have been Vaughan, F. 8 on a 8 day in enen to 1 the 
committed judgment, for two. objeCtions appearing on the information; : 1ſt. 
oe alleged! That the information does not charge the offence to have been 
pena whe committed vi et armit, 2dly. That the libellous matter is not ſaid to 
Tale. be falſe. 1ſt. That the addition of the former words was neceſſary 
| at common law appears by the. ſtatute 37 Hen. 8.,c. 8., which 
was paſſed to prevent advantage being taken of the defect ariſing 
from the omiſſion of thoſe words in indi&ments and inquiſitions : 
but that ſtatute does not extend to informations. 2 Hale P. C. 187. 
| Secondly, The word « falſe is to be found i in moſt of the pre- 


3 . i 8 cedents 
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cedents of indictments or informations for a libel, particularly in 
the more ancient ones. 


jections, but granted a rule to ſhew cauſe, in order that the pre- 
cedents might be examined: but on this day they ſaid that upon 


. 
1796. 

3 — —— 

The Court were ſtrongly inclined to over- rule both theſe ob- The 22. 


Buns. . 


examination they were perfectly ſatisfied that there was no weight 
in either of the objections, and therefore they thought it unne- 


ceſſary to have the rule drawn up, unleſs the defendant's counſet 


on further conſideration ſhould deſire to argue the points. 
As to the firſt objection; they ſaid that the paſſage cited from 


2 Hale was correct, namely, that the ſtatute 37 H. 8. did not 
extend to informations: but that an indictment for a libel before 5 


that ſtatute would have been good without the words vi et armis ; 
for that a libel was not in itſelf an actual breach of the peace, 


but only tended to a breach of it. That the diſtinction taken i in 


| 2 Hawk. c. 25. , go. between indictments for offences which 
amount to an actual diſturbance of the peace, as reſcues, aſſaults, | 


Ke., and thoſe for conſpiracies, cheats, ſlanders, eſcapes, &c. 


was the true diſtinction; and that in the former only the words 


vi et armis were neceſſary. That thou gh ſome of the precedents 
in Tremaine contained the words. vi et armis, yet that thoſe words 
were omitted, in, the greater, number of them as well as in moſt of 

the precedents in modern times. That i in R. v. Eades (a) thoſe 
words were omitted; and though ſeveral objections were taken 
in arreſt of judgment (5), no objection was made on that account. 
Neither was any objection taken in R. v. Twtchin (e) for the 


omiſſion of thoſe words, though other objections were taken in 


that caſe, And that in R. v. Franklin (d) judgment was given 
againſt the defendant « on an information for a Hogs where thee 


words were omitted. 


And that, as to the other objection, the greater aninber of 


precedents in late times was without the epithet falſe ; and that 


the reaſon of the thing alſo was againſt the inſertion of the word... ... 


6b "A becauſe it is not neceſſary to prove the libel to be falſe. 


The Court therefore deſired that the rule might not be drawn. 7 
up; and on a ſubſequent day in the term the defendant wat 


| ſentenced to impriſonment. | 
| Abbott, who was counſel for the baren, referred to R. v. 
Sterling and others, 1 Lev. 125, 6., where an objection to an 


information for a conſpiracy, made in arreſt of judgment for the | 


omiſſion of the words vi et armis, was over- ruled. 


0% Tren. 61. (I) Vid. 2 Show. 468. (e) 58. Tr. 57 (4) g St. T 285. 
«ad ” * B 3 > 
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U | | 441 412 
Tuſaæ, YA STOKES again Woog. ls bas 1 
Nov. 10th. Fs 


hehe: 4 Tur plaintiff obtained the common rule to diſcontinue « 10 on 
aer male « payment of coſts;” and now the queſtion was, whether 


continue on 


he co 
ene he was liable to an attachment for non- payment of thoſe colts, 
ment of coſts 'Which had, been taxed at 1.4, JA. nid 


he ionot la. | The Court thought that he was: nbd, Ahn W rl 


ble to an at · Sek. 
tachment for an attachment. 1 1 
for non- hy 
. Park in ſupport of the cle, L bn 164 0143: 0 
e eee Tort £:21 21 eri 
I Deen s 84 11 HIS 910.90 1-Dhifts 
| 18 (27-9 1 35 nne — 1 "Ml * 8 3” RW Dt 4 
Meist 42035 111 
Thu 14 Fi 
. 1 e Panson againſt | SUN Une 
Where an þ fils zen which was tried at "the laſt Aſſizes at Witt 
* . before 7. homſon, B., was brought i in order to review a judg- 


_— i ment of the commiſſi oners under an inclofure act; which directed 
js ſufficient that if any party was diſſatisſied with their judgment he might 


ee bring an action in the n manner and form therein ſpecified within 
a writ fot three calendar months after their determination. The deter- 
„ N mination of the commiſſioners appeared at the trial to have been 
and his de- made on the 19th September 1795, and the declaration was of 
8 year, Trinity term 1796. And therefore the commencement of the 


Pe --otorgg uit, ſo far as appeared by the Njf Prius record, being beyond 
thewing ſuch the time limited, the defendant called, on the plaintiff to ſhew 
wy return that the action had been commenced in time: whereupon the 

plaintiff gave in evidence the writ ſued out on the 16th Decem. 
ber 1795, but did not ſhew-that-fuch-writ had been eber ſerved 
or returned. On which | 

125 Bond, for the defendant, contended upon uh larly of 

ke he Harris 7.4. v. Moolſerd (a) that the plaintiff muſt be nonſuited; 

becauſe it did not appear that there was any connexion be- 

ww: teen the wit given in evidence and the declaration; and 
indeed the preſumption was that the plaintiff had not declared 

uůVbpon that writ, the declaration not having been filed within 
two terms after it was ſued out. That in the caſe cited it 
was held neceſſary to ſhew, where an action was limited to be 
brought within a certain time, aud the ſuit did not 148 by 


52 | ; 0 Aue, 6 vol. 617. f 
a | the 
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the My Prius record to have been commenced within that time, 
that the writ which was the commencement of the action was 


L 


3 


returned and the continuances regularly entered, in order that * 


it might appear that the ſuit had been commenced within the 


"Ki n 6. 


time limited and OY down to and connected al the 54% of 


bn rt nf ENI. $1156 % 44607 40551 s 


The learned Jadhe Hieted A verdiet to be taken for dhe lala 5 
: th, the merits being with him, reſerving liberty to the defendaut 
to move to enter à nonſuit, if this Court ſnould think the ob- : 


jection well founded; which motion was now made accordingly 
by Bond on the ſame ground. But 

Per Curiam; There is a manifeſt diſtinction between the caſe 
cited and the preſent. In that cafe two writs were given in evi- 
dence; and it was neceſſary in order to ſave the time to ſhew 
that the ſecond writ on which the plaintiff had declared was a 


continuation of the firſt writ, which could only be done by ſhew- | 


ing that the firſt was returned, in order to warrant the iduing of 


the alias writ. -- But here the plaintiff gave in evidence a writ. 


ſued out in proper time, which. will warrant his declaration; 


and therefore there is no neceſſity to ſhew the writ returned. 


The miſtake proceeds upon the ſuppoſition that the plaintiff could 


not declare upon that writ after two terms: but although if he do 


not declare within that time the defendant may ſign judgment of 
nonpros, yet if the defendant omit ſo to do, the plaintiff may 


declare at 8 time within a 278 (a) after ſuing « out his writ. 
CCC WA arts v8 boreag N ule refuſed. 


(a) Vid. Withy v. ee, Ante, 2 vol. 112. 3 Tings v. ee. ante, 3 vol. 123.3 


0 and g 3 2 75 ante, 5 vol. 295 


Horton againſt Horson- 


PHIS was a _ to 8 ent! * the 3 and e execu- 
tion ſhould not be ſet aſide, on an affidavit ſtating that the 
warrant of attorney on which the judgment was entered up was 
executed by the defendant while, in cuſtody at the en ſuit, 
no attorney on his part being preſent at the time. 


there muſt be an attorney preſent on his part: the preſence of the uy 's — is 


though the defendant conſent to his acting as his mitorney alſo, _ 


B4 "Gi 


Friday, 


Nov. 11th, 


When a de- 
fendant in 
cuſtody ex» 
cutes a war- 
rant of at- 
torney to 
confeſs a 
judgment, 
inſufficient, 


8 AES in MICHAELMAS TERM 
1786. . Garrow,.. who now ſhewed cauſe, after producing an affidavit, 
— by which it appeared that the plaintiff's attorney recommended 

3 the defendant to ſend for an attorney with whom he might con- 

' Yorion; Juſt previous to the execution of the warrant of attorney, but that 
he declined it, ſaying it was unneceſſary as he perfectly knew the 
nature of the tranſaction, and was ſatisfied with the preſence of 
the plaintiff's attorney; relied on the caſe of Gillman v. Hili (a), 
where i it was held that a defendant under ſuch (circumſtances. 

was not entitled to the benefit. of the rule of the Court which re- 
quires the preſence of an attorney for the defendant; and where 
Lord Mansfield ſaid, the Court would not ſuffer a defendant to 
convert that which was meant for his protection into an inſtru- 
ment of fraud and deceit. And he added, that it appeared in 
this caſe that the deſeudant had en the eren TP: 
as, his OWNe«.,; 7 we 
| Boyle in ſupport of 8 Thank: are to 8 a 
one in E. 15 Car. 2., which merely required the preſence of an 
attorney at the time of the execution of the warrant of attorney; 
the other in E. 4 Geo. 2. which recites the former rule, and then 
orders that no ſuch warrant of attorney ſhall be valid, . 
there be preſent © ſome attorney on the behalf of ſuch perſon in 
ce cuſtody to be expreſsly named by him and attending at his requeſt”. 
The object of the rules was not merely to procure the eee | 
of an attorney to explain the nature of the inſtrument to be ex · 
ecuted, but alſo to adviſe the defendant confidentially and as a 
friend. And rules thus framed for the protection of a Priſoner 
cannot be waved by him whea in a fituation where he i is incapa- 
1 ble of exerciſing his judgment. Beſides which it will be dange- 
10 rous to admit the anſwer given in tlie preſent cafe, fince as the 
plaintiff's attorney has an opportunity of ſwearing laſt, the ſame 
aniwer may be given to every application, and thus the object 
of the rules may be defeated in every inſtance. Nor can the 
ill | © "cafe cited from Cowper be conſidered as any authority for the 
| preſent, becauſe there the defendant. himſelf admitted that he | 
| I 2 97 7 executed the bond and warrant of attorney without the preſence 
1 pk any attorney on his behalf for the png purpoſe of ER _ 
| | 
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ö 55 fet ofede under the rule of the Court. 

4 l Lord KENYoN, Ch. J. I think; it would have been more wiſe” 
in deciding caſes on the rule of Ges. 2. to have adhered to the 

| letter of it n to have gone into the e N57 0 

j | 115 5 | b off kee Ns (14: r. * —_— vi : 
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ticular caſe, eſpecially as that rule was made to explain a former ? 1758. 
rule in the reign of Charles the Second; ſince an explanatory rule,” — | 
like an explanatory ſtatute, ſhould never be extended by con- | Ronny | 
ſtruction. There is great weight in the obſervation made by riefen, 
the counſel in ſupport of the rule, that the defehdant under the 
preſſure of an arreſt ouglit to be eonſidered incapable of wavi ving 
the benefit / of this rule, and that at all events, and in all 

caſes, he ſhould be protected by the advice of an attorne 

expreſsly attending for him. If the only object of the rules 

had been to guard the defendant in thoſe caſes where fraud 

is actually practiſed, there would have been no occaſion for ; 

any rule at all, becauſe the Court would have ſet aſide a 

warrant of attorney obtained by fraud; without the aſſiſtance | 

of thoſe rules. But thoſe rules were framed in order to e- 

clude, if poſſible, all queſtions reſpecting fraud. Were it not 

for any deciſion on this ſubject, I ſhould not have had the leaſt 

particle of doubt but that me judgment and execution in this 15 

caſe ought to be ſet aſide. But as the plaintiff may have relied 5 

on the caſe cited from Coruper as a deciſion in his favor, perhaps 

it would be too much to make this rule abſolute; though when- » 

ever the queſtion ſhall ariſe'in future, I ſhall proteſt againſt any ,, 

infringement of the ſtrict rule upon any ground whatever, 

being ' ſatisfied that juſtice will be beſt Attained by inviolably.. 

o - oa 5 
The Court then gave the defendant an opportunity of anſwer= % 

ing the affidavit filed by the plaintiff; and on a ſubſequent day an 

affidavit made by the defendant was produced, i in which he denied 

all the matters contained i in the NES affidavit ; whereupon, _ 

1 The rule was made e, 
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Gon don Ae Ein e ha2i2 a. 

Nt wendy Fs entails goods; being houſehold fartinie; a Verdict Where goode 
was found for the plaintiff; ſubject to the opinion of this Court ed as fun- 


niture with 


on the following caſe On iſt Ofober 1795, and from thence a houſe have 


until the ſeizing of the goods by the defendant, as after mentioned, ral 3 
Mr. Biſcce was in poſſeſſion of a manfion-houſe at Shoreham and in ee wy; | 
of the goods in queſtion, being the furniture of the ſaid houſe, xz bay 


as tenant of the houfe and furniture to the plaintiff, under an 10rd can- 


not maintain 


trover againſt the ſheriff pending the leaſe, becauſe to maintain ſuch an action he muſt have the righe 
of poſlefiion as well as the light of groperty at the time. | 


g agreement 


1796. agreement made between the plaintiff and Mr. Bj Hoe, ſor a term 
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which at the trial of this action was not expired. The goods in 
queſtian were on the 24th of Ocbober taken in execution by the 
. defendant, then ſheriff of the county of Kent, by virtue of a writ 
of teftatrom Feri faciar iſſued on a judgment at the ſuit of J. Brbom- 
| Arad and others, executors of J. Broomhead deceaſed, againſt one 
Borrett, to whom the goods in queſtion, bad belonged, but which 
goods, previous to the agreement between the plaintiff and Mr. 
Biſcoe, had been fold by Borrett to the plaintiff. The defendant 
after the feizure fold the goods. The queſtion is, whether the 
plaintiff is entitled to recover in an action of ir r. 
Burrough for the plaintiff admitted that the action of trover is 
founded in the plaintifi*s right of property in the goods to be re- 
covered, and that though an actual poſſeſſion by him before the 
converſion was not neceſſary, yet that he muſt alſo have the right 
of poſſeſſion at the time of the action brought. But he con- 
tended that in this caſe the plaintiff had the legal aner The 
intent of the parties to the agreement was no more than that the 
tenant ſhould have he uſe of the furniture during the term; the 
ownerſhip and property remained in the landlord, the plaintiff. 
If the. tenant had injured or deſtroyed it, the plaintiff might 
have maintained treſpaſs z according to the cafe put in Co. Lit. 
57. a., that if a man lend his ſheep to another to dung his land, 
and he kill them, treſpaſs lies notwithſtanding the delivery. So 
| Here as the tenant had only the uſe and not the property of the 
| goods, as ſoon as they. were put in that ſtate wherein he could 
no longer enjoy the uſe of them in the manner agreed upon, the 
full dominion of the plaintiff revived. In the ſame manner during 
a leaſe of lands the tenant has a right to the uſe of the trees 
growing thereon for every purpoſe except that of cutting them 
down; but as ſoon as they are cut down, although by a ſtranger, 
his intereſt ceaſes, and the poſſeſſion as well as property in the 
timber veſt in the owner of the inheritance. Even in the caſe of 
an execution againſt the tenant, the ſheriff could not feize and 


ſell furniture let with the premiſes, becaufe the writ of execution 


only authoriſes him to ſell. the goods of the tenant ; which ſhews 
that in law he is only conſidered as entitled to the uſe, and has 
not the property in them; and he cited'Phao. 524. But the 
caſe of Ward v. Macauley (a) is directly in point; there the 


(s) Ante, + vol. 489. 5 
| landlord 
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jandlord of a ready- furniſned houſe brought treſpaſs againſt che 
ſheriff for ſeizing the furniture under an execution againſt the 
tenant: the Court held the action miſconceived; and Lord 


11 
1796. 


Gon aer 


again 


Kenyon ſaid, that the remedy. was by an action of trover; and he Hazrzn. 


took the diſtinction between treſpaſs and trover, the former of 
which was founded upon poſſeſſion, the latter on property. Here 
the right of property always remained in the plaintiff, and as 
ſoon as the temporary and qualified uſe which he had given to 
another was determined, which was the caſe when the goods could 
no longer be enjoyed in the ſtipulated manner, he had a right to re- 
ſume the actual poſſeſſion of them from the hands of a wrong-doer. 
Beſt contrꝰ was ſtopped by the Court. 
Lord KENYoN, Ch. J. The only point for the conſideration of 
che Court in the caſe of War 75 v. Macauley was, whether in a 
caſe like the preſent the landlord could maintain an action of 
treſpaſs againſt the ſheriff for ſeizing goods, let with a houſe, un- 
der an execution againſt the tenant; and it was properly decided 


that no ſuch action could be maintained. What was ſaid further 


by me in that caſe, that trover was the proper remedy, was an 
extrajudicial opinion, to which upon further conſideration I can- 
not ſubſcribe, The true queſtion is, whether when a perſon has 
leaſed goods in a houſe to another fora certain time, whereby he 


parts with the right of poſſeſſion during the term to the tenant, 


and has only a reverſionary intereſt, he can notwithſtanding re- 
cover the value of the whole property pending the exiſtence of 
the term in an action of trover. The very ſtatement of the pro- 


poſition affords an anſwer to it. If, inſtead of houſehold goods, 


the goods here taken had been machines uſed in manufacture 
which had been leaſed to a tenant, no doubt could have been 
made but that the ſheriff might have ſeized them under an exe- 
cution againſt the tenant, and the creditor would have been en- 
ticled to the beneficial uſe of the property during the term : the 
difference of the goods then cannot vary the law. The caſes 
which haye been put at the bar do not apply : the. one on which 
the greateſt ſtreſs was laid was that of a tenant for years of land 
| whereon timber is cut down, in which caſe it was truly ſaid, that 
the owner of the inheritance might maintain trover for ſuch tim- 


ber, notwithſtanding the leaſe. But it muſt be remembered that 


the only right of the tenant is to the ſhade of the tree when 
growing, and by the very act of felling it his right is abſolutely de- 
termined; and even then the property does not veſt in his im- 

mediate 
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mediate landlord; for if he has only an eſtate for life, it will go 
over to the owner of the inheritance, Here however, the tenant” 's 
right of poſſeſſion during the term cannot be deveſted by any 
wrongful act, nor can it thereby be reveſted in the landlord. I 
forbear to deliver any opinion as to what remedy the landlord h 

in this caſe, not being at preſent. called upon fo to do: but i it is 
clear that he cannot maintain tore. 

7 ASHHURST, J. I have always underſtood the rule of 15 to 
be, chat in order to maintain troyer the plaintiff muſt have a right 
of property in the thing, and a right of poſſeſſion, and that un- 


leſs both theſe rights concur. the action will not lie. Now here 


It is admitted that the tenant had the right of poſſeſſion during 
the continuance of his term, and conſequently one of the requi- 
Ges i is wanting to the landlord's right of action. It is true that 


in the preſent caſe it is not very probable that the furniture can 
be of any uſe to any other than the actual tenant of the pre- 


miſes: but ſuppoſing the things leaſed had been manufacturing 


engines, there is no reaſon why a creditor ſeizing them under 


x : Ling : wad 1 TY Abr. ie 5 0 257% 2 105. Digit tit. Dunne, letter 1D). 


an execution ſhould not avail Manet of the (bencfipial, uſe of 


thank during the term. 
Snosx, J. The only 3 bs, a Wo trayer will lie _ 


| the plaintiff had neither the actual poſſeſſion of the goods taken 


at the time nor the right of poſſeſſion. The common form of 
pleading in ſuch an action is deciſiye againſt him; for he declares 
that being poſſeſſed, & c. he loſt the goods; he is therefore bound 
to ſhew either an actual or virtual poſſeſſion, , If he had a right 

to the poſſeſſion, i it is implied by law. Where goods are delivered 


to a carrier, the owner has ſtill a right af poſſeſſion as againſt a 


tort-feaſor, and the earrier is no more than bis: ſeryant. But 
here it is clear that the plaintiff had no right of poſſeſſion; and 


te would be a treſpaſſer if he took the goods f from the tenant : : 
then by what. authority can he recover them from. any other per- 
ſon during the term? It is laid down in ſome of the books (a) 


that troyer lies where detinue will lie, the former having in mo- 
dern times 7 ſubſtituted for the old action of a 1 oof 


ISIS eee, , . r 


it 


IN THE; DEMRTY-SEVENTH Thos, or GEORGE III. 
ie is clear in chis caſe that detinue would not lie, becauſe the 


19 
1796. 


plaintiff had no right to the poſſeſſion of the ſpecific goods at tlie 
time. And if not, it is a ſtrong argument to ſhew that trover, 2 
which was ſubſtituted in lieu of it, cannot be maintained by the nei. 


preſent plaintiff. Much ftreſs has been laid on what was ſaid i in 
Ward v. Macauley. But the only queſtion there was, Laa 
treſpaſs would lie under theſe circumſtances ; and it was not 
neceſſary to determine how far trover might be maintained. It 
appears now very clearly upon examining that point that trover 
will not lie in any caſe, unleſs the property converted was in 
the actual or implied rightful poſſeſſion of the plaintiff, - In 
this caſe the plaintiff had neither the one nor the other pending 
the demiſe, and when that is determined perhaps he ma 
have his goods reſtored to him again in the ſame ſtate 1 in 
which they now are, when it will appear that he has not 


ſuſtained that damage which he now ſeeks to recover in this = 


action. 


made upon the form of the action of trover is very material; the 
plaintiff therein ſtates that he was poſſeſſed of the goods men- 
tioned, and being ſo poſſeſſed he caſually loſt them, and that 
they came to the hands and poſſeſſion of the defendant by find- 
ing. And the principal difficulty in moſt of the caſes reported 
upon this head has been, whether the plaintiff had ſuch a poſſeſ- 
ſion whereon he could declare in this action; as in Latch. 214. 


Lende + The obſervation which my brother Groſe has 


* 


Where the plaintiff, as executor, declared upon the poſſeſſion of 


his teſtator, and the Court held that to be ſufficient, becauſe the 
property was veſted in the executor; and no other perſon having 


a right to the poſſeſſion, the property drew after it tho poſſeſſion - 


in law. In Berry v. Heard, Palm. 327-3 and Cre. Car. 242., it 
was for à long time in great doubt, whether the landlord had 
ſuch a poſſeſſion of timber cut down pending a leafe on which 
he could maintain trover; but it was finally determined that he 
had, becauſe the intereſt of the leſſee in it remained no longer 
than while it was growing on the premiſes, and determined in- 
Rantly when 1 it was cut dowy. Now here if the taking of the 
goods by, the ſheriff. determined the intereſt of the tenant 
m them, and reveſted it in the landlord, 1 admit that the 
latter might maintain trover for them upon the authority of 
the other caſe : but it is clearly otherwiſe ; for here the 
tenant's property and. intereſt did not determine by the ſheriff's 


5 5 treſpaſs, 
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1796. treſpaſs, and the tenant might maintain treſpaſs againſt the 
— wrong-doer, and recover damages. He is bound to reſtore the 
Nr goods to the landlord at the end of his term; and eould not 


ainf 


nazis. juſtify bis not doing ſo becauſe a Rranger or committed a ae 


n a 28e en them ee | 
| | o Poſtea to the defendant 
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1 | Coorkx againſt Ers ON. 
A tile of Tu Ae which was tried before Mr. Juſtice Ralle at the 
err Aſſizes at Nottingham, was brought to recover the damages 
10 . by ſuſtained by the plaintiff, in conſequence of the defendant's not 
— delivering 50 quarters of wheat purſuant to his contract with 


de aſterwards the plaintiff. The jury found a verdict for the plaintiff, damages 


1 ſubject to the opinion of this Court on the following caſe. 


ons ww The defendant on the 4th of y 1795, at Nettingham, ſold to 
frauds, /. 17. the plaintiff by ſample 50 quarters of wheat at four guineas per 
wu e of quarter; the wheat to be delivered by the defendant to the plain- 
contracted tiff at Gainſborough. Two days afterwards the defendant delivered 


— oor to the plaintiff at Nottingham the ſample by which he had fold 
any thing the wheat to him: but ſuch ſample was no part of the 50 quar- 
be bind ters to be delivered at Gainſborough. No money was paid. by the 
the bargain, plaintiff to the defendant on account of the wheat; nor was there 
r any memorandum in writing ſigned by the parties. The defend- 
— e ant afterwards refuſed to deliver the wheat. 

The queſtion turned on the 17th ſection of the ſtatüm of 
au, 29 Car. 2. c. 3., which enacts © That no contract for 
the ſale of any goods for 10/7. or upwards ſhall be good, except 
the buyer ſhall accept: part of the goods ſo ſold, and actually re- 
ceive the ſame, or giye ſomething in earneſt to bind. the bargain, 
or in part of payment, or that ſome note or memorandum i in 
writing of the ſaid bargain be made and bgned by the parties to 
be charged by ſuch contracts,“ t. „ 

Carte for the plaintiff contended,” that by the 'tonſtrution 
put upon the above clauſe in Towers v. Oſborn (a), and in Clayton 
v. Andrews (b), it is coufined to contracts for the immediate ſale 
and delivery of goods, and does not extend to ſuch as are exe- 
cutory, or to be performed at ſome future period. And there- 

fore i it was held in the latter of thefe caſes that an agreement 


(a) 1 Stra. 6. (2) 4 Barr. 2101. | 


to 
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to deliver: ſo much heat, then unthreſhed, within a month to 1796. 
be paid for on delivery at a ſtipulated price, was not within the y 
280. The ſtatute was meant to guard againſt, frauds and Pere poet 
juries, by ſetting up pretended contracts of ſale, where no/evis Ears. 
dence of notoriety: exiſted, and the circumſtances of the cafe 
juſtified a ſuſpicion, of the truth of it. As where the thing ſup- 
poſed to be ſold was ready for delivery at the time, and there 
was no apparent reaſon why the buyer ſhoald not then have ta- 
ken it, the very circumſtance of his not taking it, or any part of 
it, or not giving any thing in earneſt to bind the bargain, or | 
having ſome memorandum of it in writjng, afforded a preſump- 
tion againſt the exiſtence of the contract. But upon this ground 
executory contracts could not have been within · the contempla· 
tion of the Legiſlature; becauſe the non · execution of that which 
the parties did not intend to execute, and could not have exe- 
cuted at the time, cannot warrant ſuch a preſumption, It is 
true that a. CONtrary rule was laid down in a late caſe of Ron- 
deau v. Wyatt (a), in the court of C. B., where three of the 
Judges againſt one, under ſomewhat ſimilar circumſtances to the 
preſent, held that there was no difference between contracts 
executory and executed as to the operation of the ſtatute. But 
beſides that that determination was upon the general principle 
contrary to the current of authorities, there were two cireum- 
ſtances which diſtinguiſh it from the preſent caſe; the one, that 
the contract there was founded in apparent an and an illegal 
combination between the parties to affect the price of the corn 
market, in order to evade the law; the other, that there was no 
juſt reaſon why the delirery might not have taken place at che * 
time of the contract. But here the corn being ſold by ſample, 
the delivery could not have taken place at the time, and there- 
fore it does not come within the reaſon of the ſtatute, the re- 
quiſites of which could not in this view of the caſe have been all 
complied with. But ſuppoſing ; the contract not to be conſidered 
as cxecutory or to be performed i in future, and the ſale by ſample \ 
to be the fame as an immediate ſale of the goods themſelves if 
they had been on the ſpot, then as the buyer was neceſſarily en- 
titled to the ſample, it may be conſidered as an acceptance by 
him of part of the goods ſold; and this brings the caſe within 
one of the exceptions of the act. A ts 
Sutton contra was ſtopped by the Court.. iy « 


* 74 


(a) 2 H. Black, Rep. 63. 
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1796. Lord Kenyon, Ch. J. After this queſtion has been afloat ſo 
——- long in the courts, I am glad that by the very able decifion of the 
4 Court of Common Pleas, in the caſe of Rondeau v. Wyatt, the 
Eis ron. re; of this clauſe of the ſtatute of frauds is brought back 
to the manifeſt intention of the Legiſlature in making that pro- 


viſion, To the authority of that caſe I entirely ſubſcribe, and in 
my opinion it governs the preſent. The doctrine which was laid 
down in Clayton v. Andrews, as to executory contracts not being 


"within the: ſtatute, was taken from Towers v. Oſborn. I will not 


pretend to ſay that thoſe caſes were not rightly decided upon 
their particular circumſtances. The latter was a mere contract 
for work and labour; the thing contraQed for did not exiſt at the 
time. In the ene alſo ſomething was required to be done in 
order to put it in the ſtate in which it was contracted to be ſold. 


But at any rate I am at a loſs to diſcover how this can be called 


an executory contract for the ſale of the goods in queſtion. The 
thing ſold exiſted in ſolido at the time of the contract of ſale. 
I am not able to diſtinguiſh this caſe from that of Rondeau v. 
Wyatt; and the grounds and principles of that deciſion are ſo 
amply detailed in the report of it, that it is unneceſſary to add 
any thing more. With reſpe& to this coming within one of 
the exceptions of the ſtatute on account of the acceptance of 
the ſample ; there is no pretence for it, for the caſe exprefsly 


ſtates that the ſample w was no part of the goods contracted to de 


delivered. 
AsHHURST, J. was of the fot opinion. 


Gos, J. The caſe of Towers v. Oſborn went upon the ge- 
neral principle that executory contracts were not within the 
meaning of the ſtatute. If by that were meant contracts for the 
ſale of goods to be executed on a future day, ſuch a conſtruction 
would be a repeal of the act: but if it only meant ſuch contracts 
as were incapable of being executed at the time, then the deci- 
Gon was right; and ſuch was the caſe then in judgment. But 
in this ſenſe the contract here cannot be ſaid to be executory, for 
the thing exiſted and was capable of being delivered. It is much 
to be Jamented that the excellent proviſions of the ſtatute of 
frauds ſhould ever have been infringed or weakened by conſtruc- 
tion: but if in this inſtance it has been ſo, I am glad that the 
deciſion in the caſe of Rondeau v. Wyatt has brought us back to 
the letter and true ſpirit of that law. | 
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TLannsden J. Ehe eile of, Tower 75 6 Ofbor rne,. . truly, - 1796. 
conſidered, was not a contract for the purcha e of goods, but t for 2 - 


akipg of owething which had, no. exiſtence at the time. 7 "D 
The ale 1 v. Andreaus went indeed ſomewhat farther; 20 


but {il there, was to be ſome "alteration 5 in the ſtate of the com- | 


modity. before... it Wage. to 0 be- delivered. The caſes which have 75 
been determined. i in the Court « of Chancery i in aid ol contracts of 
this kind were all ſounded upon the deciſions which, bad bee een 
made at lay. and conſidered 28 ; neceſſarily conſequent) upon, them. 
But it is not "difficult to. collect what opinion was entertained 
of theſe deciſions by Lord Ch. Th bur lob, when the caſe of Rondtau 
v. Myat came before him i in the Court of Chancery (a) upon a bill 
filed to, diſcover che facts and names of the parties in the under ; 
taking, in order, to found the action at law: he thought that 
the mere fact of the corn. not being to be delivered immediately 
would not have taken the caſe out of the ſtatute, if the point 
had been new, but he thought himſelf bound by the caſes at ' 


law till mn were Y eng, 712 a court of ae a 
bbs 05 NM als 94 3 27 Poſtea to the eke. 
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EL * Now. 5th, 


T this action for Nlander, the firſt count of the declaration 7: ;, no juſ= 
ſtated that the defendant; ſpeaking of and concerning the 3 _ 


| plaintiff i in his buſineſs as a taylor, ſaid to him «I heard yuu were Mander to 


run away, Fo meaning that the plaintiff had left his uſual place | cre | 


of habitation with an intent to defraud his creditors. The words told the 


in the ſecond edurntr were, 4 Fehn has n here to _— 3 
that you Wert ran awdye?t; | 55145515 gov Io aldege 14 9144 gent. 
ut if the 


The defendant pleaded, in ſedisdados, that tvfare this ſpeaking. 1 
of the words he, the defendant, had heard and been told by one heating the 


d 
Dust nme Wage 4. eh wn he the e 


n ande Fare IG 3141 800 1299 lool YR name of the 
Ferre in ſupport of the demurrer . The giſt. of an ien le — 2 
der is malie, and here the allegation of the malicepf the deſendant bear it, that 
ſtands uncontradicted on the record. «IF one hear fa rumours, feel "TY 


&c., it is not lawful to relate to others that he hath heard J. S. juſtification 
to an action 


n words.” The Earl of Northampton's caſe, 12 Rep. 133, 4+ brought 
Vor. VII. p GC | Again, — the 
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1796. 


x certain author, that J. G. was a traitor or thief, an action on 
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Apain, « If J. S. publiſh that he hath heard generally, without 


the caſe lies againſt J. S. for this, that he hath not given to the 
party grieved any cauſe of action againſt any but againſt himſelf 
who publiſhed the words, though in truth he might hear them ; 3 
otherwiſe this might tend to a great ſlander of an innocent man.” 

B. The ſame doctrine is eſtabliſhed in 3 Bulſtr. 225.; Meggi v. 


| Grifith, Cro. Eliz. 400. In Gardiner v. Atwater (a) it was held 


that an action lay for ſaying © Thou art a ſheep-ſtealing rogue, 
and farmer Parker told me ſo.” Much leſs excuſable then is 
the defendant in the preſent caſe, who did not give up his 
author until after the action was brought. 

Giles contri, The giſt of the action for nander is not the 
malice but the falſehood of the words ſpoken, in which reſpect 
it differs from a criminal proſecution for ſlander, where the falſe- 
hood of the words is immaterial. But in an action it is neceſſary 
to allege the falſchood of the words, and that allegation is tra- 


verſable. Here the defendant is charged with having ſaid J 
| Heard you were run away,” to which the defendant. anſwered 


« T heard D. Morris ſay that you were run away,” thereby aflert- 
ing the truth of what he had ſaid. The diſtinction taken in 
12 Rep. 134. is between thoſe caſes where the perſon ſpeaking 
the words ſaid generally he had heard them, without naming the 
author, and thoſe caſes where he does name him. In Crauiſord v. 
Middleton (b), where the defendant ſaid of the plaintiff, that « he 
met one upon the road who ſaid,” Ec. ; three Judges held, againſt 
the opinion of Twiſden J., that the declaration was ill for want 
of an averment that in truth nobody ſaid ſo to the plaintiff, for 
that had been traverſable; © and the defendant might have pleaded 
thereto that another told him fo.” And if the defendant be juſtified 
in repeating what he has heard provided he gives up the author 
of the words, it is ſufficient that he give up the author at 
the time of the plea, for the juſtification is equally true. Beſides 


If this were not a juſtification, the allegation of falſehood would 


be immaterial where the author was not named at the time of 


; ſpeaking the words, and need not be inſerted in the declaration; 


for whether true or falſe, there could be no juſtification. The 
caſe cited from Sayer is clearly diſtinguiſhable from the preſent, 
for there the defendant ſaid of the plaintiff ſo and ſo, and farmer 
Parker told me ſo; which was Gy an aſſertion of is own. 


4 Soy. 763. 3 5 (3) I Lev. 82. 
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authorities or on the reaſon of the caſe, the juſtification cannot 
be ſupported. The Earl of Northampton's caſe is preciſely in 
point. If a perſon ſay that ſuch a particular man (naming him) 
told him certain flander, and that man did in fact tell him ſo, 
it is a good defence to an action to be brought by the per- 
ſon of whom the ſlander was ſpoken : but if he aſſert the ſlander 


generally, without adding who told it to him, it is actionable. 


Then it is ſaid, that it is ſufficient to repel ſuch action to diſ- 
cloſe by the defendant's plea the perſon who told him the ſlander; 
but that is clearly no juſtification, after putting the plaintiff to 
the expence of bringing the action. 
pute the ſlander to the man who utters it, if the latter do 
not mention the perſon from whom he heard it. 'The juftice 
of the caſe alſo falls in with the deciſions on this ſubject. It 
is juſt that, when a perſon repeats any flander againſt another, 
he ſhould at the ſame time declare from whom he heard it, 


in order that the party injured may ſue the author of the 


ſlander. I am therefore clearly of opinion both on authority 


Lord KENTON, Ch. J. Whether this be conſidered on the 


The plaintiff can only im- 


and the reaſon of the caſe that the plaintiff is entitled to our 


| judgment. 
Judgment for the plaintiff, 


, CRomPTON againſs STEWARD» 


ARRYAT obtained a rule, calling on the plaintiff to ſhew 
cauſe why the judgment and execution ſhould not be ſet 
' aſide, becauſe the judgment was ſigned on a warrant of attorney 
executed by the defendant when in cuſtody, no attorney on 
kis behalf being preſent. The facts were theſe ; the defendant, 
being in execution in an action brought againſt him by the 
Chamberlain of the City of London, executed a warrant of attorney 
to confeſs judgment in this action, no attorney being preſent for 
him, (but only Zones a clerk to the attorney for the plaintiff in 
the former cauſe, as the defendant ſtated it:) but it was ſtated by 
the plaintiff, in anſwer, that Zones, though he was clerk to 


the attorney in the former action, was an attorney for himſelf and 


acted as ſuch 1 in this cauſe. 
22 


f Garrow, 


Tueſday, 
Nov. Ith. 


The rule of 
Court, re- 
quiring the 
preſence of 
an attorney 
for a defend - 
ant in cuſ- 
tody When 
he ſigns a 
warrant f 
attorney to 
conteſs 
judgment, 
does not er- 
tend to caſes 
where the 
defendant is 
in executicns 
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: ; 4 1796. Garrow, in ſhewing cauſe, relied on the caſc of Birch v. Shar- 
64, . m— /and(a), as an authority to ſhew that the rule of the Court, 
| Ts 4 4 Geo. 2., did not apply to this caſe, becauſe the defendant was 


eus. in execution; and 2dly, If it did, he contended that the rule was | 
| ſatisfied by the preſence of Jones, who as an attorney himfelf was 
amenable to the Court for any mal- practices, if any could ** 


g 10 imputed to him (5). 
vil | | Lord Ktxvyon, Ch. J. The caſe cited we that the rule of 
i Gee. 2. does not apply to this caſe, the defendant being in 


execution at the time when the warrant of attorney was executed. 
But even if this were a caſe within that rule, the other anſwer 


=_ would be ſufficient to diſcharge the preſent application ; for in 
| whatever character Jones may have ated on former occaſions, 
4 as he is an attorney himſelf and acted as the defendant” gattorney 
| g 4 in this caſe, that is all that is required. 
x LAWRENCE, J. The reaſon of making the rules of Car. 2. 


meſue proceſs from the conſequences of an act by which in 
conſideration of being releaſed from immediate impriſonment 
he might ſubjeA himſelf to the payment of a larger ſum than 
is really due from him. But when he is charged in execution, 
that miſchief is not to be apprehended ; and therefore the rules 


& do not apply to ſuch a caſe. 
þ | | Rule difcharged. 


i! 
th, | | 
LE 14 . and Geo. 2. was to protect a perſon arreſted and in cuſtody on 
14 
| 
| 
| 


(a) Ante, 1 vpl. 715. Which was determined on the authority of Fell v. Rig, 
Coop. 281. See alſo Watlins v. Hanbury, 2 Stra. 1245. 
(5% Vid. Barnes v. Ward, Sir G. Co. Prac. 158. where it was held that the pre- 


. fence of a clerl: to an attorney was not ſufticient, but that he ſhould be a ſworn attorney. 


— 
— — — öm—nſ- —— 


— 


vacation re- be ſet aſide, on theſe facts; on the 27th of May a rule for judg- - 
lates back to ment was given, which expired on the iſt of June; the de- 


r a N. 

Fil | 

„ Tueld | 

| | Frye a BRAGNER againſt JosEPH LANGMEAD. 

|| 0 — mon A RuLe, on behalf of the ſuppoſed adminiftratrix of the de- 
I 1 8 fendant, was obtained, calling on the plaintiff to ſhew cauſe 
ws term or the why the final judgment and execution in this cauſe ſhould not 
0 ſubſequent 

1 


the firſt day 


I — Y T2 
Ld 


_ i — > re. 
- wo 
as * 24 
0 2 —%éͤ 2 
* 


1 { 

14-3 of the — fendant died on the 29th of May; final judgment was ſigned 
tl dancing the on the ad of June; and execution ifſued againſt the goods 
4.04 | death of the 


ny defendant before judgment aQtually Genedy and an execution againſt the goods of the defendant may 
1144 Ns ons 5 3 


ol 
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of the defendant on the 1oth of June in the ſame term, but 1796. 
teſtèd on the 27th of May, which was the firſt day of Trinity 

term, and the day to which the judgment had relation back; — | 
and the execution was levied on the 11th of June. | LanG- 

_ Gibbs, Ruſſel, and Wigley, now ſhewed cauſe againſt that rule. a 
1ſt, The judgment is clearly regular; becauſe it has been held 
in a variety of caſes that a judgment figned during any part 

- of the term or even in the following vacation relates to and is 
conſidered as a judgment of the firſt day of the term. {The 
defendant's counſel then admitted the regularity of the judgment. 
2dly, Nor is there any reaſon to queſtion the legality: of the 
execution, becauſe that alſo relates to the judgment which takes 
effect from a day prior to the defendant's death, In Oder v. 
Woodward (a), on an objection to a judgment actually ſigned 
after the death of the party, though teſtèd of the term before he 
died, Lord Holt put this very caſe; If A. recover judgment 
againſt B., B. dies in the vacation within the year; at the end 
of it A. may ſue out a fieri facias as of the precedent term, and 

levy the goods of B. in the hands of his executors.” The ſame 
caſe is alſo reported in 7 Mod. 2. 93. Again, in Robinſon v. 
Tongs (b) Lord Chancellor Talbot ſaid With regard to judg- 
ments on warrants of attorney entered after the inteſtate's death, as 
theſe related to the firſt day of the term, when the inteſtate was 
alive, the ſame were good judgments from that time; for the 
ſtatute of frauds which enaQs that no judgment ſhall bind land 
but from the ſigning concerns only purchaſers and not creditors; 
ſo that as to creditors this remains as it was at common law.“ 
A caſe is added as a note there, Finch v. the Earl of WW inchel- 
fea, TP where the ſame rule was applied to executions taken out 
ter the death of the defendant, becauſe being ſued out before the 
eſſoign day of the next term they related to the preceding 

term when the defendant was alive. And the ſame doQtrines ©” - 

as to executions, was adopted in Springer v. Somerville, Bunb. 271. 
in Dr. Needham's cafe, and in Parſons v. The Executors of 
Gill, ib. in not.; in Com. Rep. 117.; in 1 Ld. Raym 695. (c); 7 55 . 
and in Houghton v. Ruſhby, Skin. 257. At common law | 8 

| goods 


"= 


(a) 2 Ld. Raym. 766. 359. „ mm. Ry 
(e) The caſe of Parſons v Gill is differently reported in Lord Raym. ; Com.; and 
Bunb. : but the following MS. note of that cafe appears more accurate than Scher of 
thoſe reports; Sir John Parſons v. Cill.— Gill acknowledged a judgment in debt to 
Sir John Parſons in Hilary vacation, and the judgment was entered the 2d of April. 
Gy died the gth of _ Sir Jobn Parſms took out a Jeri Facias teited the 23d of 

| Es „ 2 January, 
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; , 11796. goods were bead from the teſts of the writ ; and the ſtatute of 
$1 — frauds which ſaid that they ſhould only be bound from the 
($4 * — delivery of the writ to the ſheriff only relates to purchaſers and 
| 9 Lawe- not to the defendant himſelf. This caſe is diſtinguiſhable from 
. jt %% that of Heapy v. Parris (a); for there the writ of execution was 
nt teſtid after the defendant's death. kg 15 
1 1 N Garret and Holroyd in ſupport of the rule. The Court are 


j now called upon by the plaintiff to give effect to a fiction af 
l law, againſt the real juſtice of the caſe, and to the prejudice 
| of the other creditors of the defendant. But they will not 
[ | lend him their aſſiſtance and ſupport the preſent execution, 
| unleſs they are bound by a current of authorities, all uniformly 
| decided the ſame way. Now on examining the caſes on this 
; ſubject it will be found that none of them except the caſes in 
| | Bunbury, Skinner, and Comyns, warrant this execution; and they 
1 are oppoſed by two ſubſequent deciſions, and by the words and 
| meaning of the ſtatute of frauds. The caſes in 2 Ld. Raym, 766, 

4 and 3 P. Wms. 399, were reſpecting the validity of the judgment. 
\1 | The caſe of Finch v. The Earl of Winchel/ea was in Equity 
N18 3 the party objecting to the execution ſhould have applied to 
this Court to ſet it aſide; for as long as it remained in ſorce 

the Lord Chancellor found himſelf obliged to give effect to it. 

ä | Now in oppoſition to the caſes in Bunb., Skin. and Com. are thoſe 

- 5 of Heapy v. Parris (a), and Walker v. Dra water (ö), in both of 
which the execution was ſet aſide; and in the latter it appeared 

that the writ was teſted before, though not actually ſued out 


| 
January, upon which be took the gocds of Gill, being in che hands of his executors. 
And motion was to ſoperſede and ſet aſide this execution, as having been made irre- 
gularly; firſt, becauſe the fieri facias bore teſtè before the time the judgment was en- 
tered ; ſecond'y, becauſe it ought not to have been executed upon the executors of 
Gill, for that it imphrted only-a command to take in execution the goods of G1! : and 
whatever was bis in his lifetime upon his death ceaſed to be ſo and become his executor's, 
1 againſt whom the authority given by that writ did not extend. To this it was anſwered, 
1 3 | 5 per Curiam, that the fieri facias was regularly taken out and well executed, To the firſt 
| 


objeCtion; the-juigment, being entered in the vacation, was a judgment of the preceding 
term; and the writ bearing teſtè the firſt day of that term was ſufficiently ſupported by 
it; thopgh they agreed that if the writ had been actually taken out before the juogment 
had been entered, that had b:en irregular, and could not have been ſupported by the re- 
lation of the judgment entered afterwards To the ſecond objection; that rhe writ being 
teſtèd in the life of Gill might well enough be executed upon the goods that were his 
in the hands of his executors, becauſe by theteſtè of the writ the property of the goods 
is bound againit all but purchaſers; and this was ſo adjudged not long ſince in this Court, 
in Dr. Needham's caſe, P. 3 W. & M.“ 2 = | | 
4) Ante, 6 vol. 368. 3 : Þ > . 

1 (6) In the Exchequer, Bil. 1996. There the party died on the 27th of February, 
| The feri facigs was ſucd out and delivered to the ſheriff on the 3d of March, but it was 
teitdd on the 12th of February preceding. | 


__ ” 4" wall 
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until after, the death of the party. And theſe twq caſes are 


ae not accurately attending to which the confuſion in the caſes has 


33 | 
1796. 


warranted both by the reaſon and letter of the ſtatute of frauds (a), — 


BAN * 
gain 


ariſen. The intention of the Legiſſature in making that ſtatute Laxs- 


evidently was, that the goods of a defendant ſhould not in any caſe 
be affected by a fiert facias until it was delivered to the ſheriff. 
And a manifeſt diſtinction is made in the ſtatute between judg- 
ments affecting lands, and executions againſt goods, the former 
only binding the lands * as againſt purchaſers bond fide for a 


valuable conſideration,” ſect. 13, 15.; the latter binding the pro- 


perty of the goods only from the time when the writ is de- 
livered to the ſheriff, fect. 16. not adding, as in the preceding 
clauſe, « as againſt purchaſers,” but generally as againſt all per- 
ſons (5) whomſoever. The caſes therefore in which it has been 


held that that ſtatute only meant to protect the goods until the 


delivery of the writ to the ſheriff in favour of purchaſers ſeem 
to have proceeded on a ſuppoſition that there was no diſ- 


tinction in the ſtatute between judgments againſt lands and 


executions againſt goods. But à conſtryQion, that that act does 
not protect the party himſelf as well as purchaſers before the de- 
livery of the. writ to the ſheriff, will be attended with great 
hardſhip and injuſtice both to the creditors and executor of the 


debtor ;.to the former, becauſe by a mere fiction of law one 


creditor will obtain an undue preference; to the latter, becauſe 
not knowing of the judgments obtained againſt the debtor (unleſs 
they be docketed) he may have paid debts of an inferior nature, 
and thus be liable as for a deva//avit. Nor can the preſent rule 
be diſcharged without infringing another ſtatute, 4 & 5 W. & AM. 
c. 20. /. 3., which enaQs that no judgment, not docketed, ſhall 
affect any lands, c., or have any preference againſt heirs 


executors or adminiſtrators; for this will be giving a preference 


to a judgment not docketed. 

Lord Kenyon Ch. J. If we were now to conſider for the 
firſt time, whether legal relations and legal fictions. ſhould 
be adopted, we would inquire into and ſift moſt minutely the 


foundations on which they could be mes but it is now 


(a) 29 Car. 2. c. 3. 
(5) In Kin. 257. Treby Ch. J. (then at the bar) aid, & It was ſald in parliament 


| when this act was made, that the miſchief was great that in long vacations when goods 
| have been ſold in a market overt, ot taken upon a diſtreſs, &c., a fieri facias teſted the 
laſt term ſhould come and over-reach them, and for this miſchief they intended to pro- 


vide a 8 and not for the paryy himſelf.” 


C4 | „ woe”: 


MEA. 


W B 


1796. 
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too late for us fitting in a court of law, at the cloſe of the 18th 


century, to conſider whether or not that which has at all times 


wit been conſidered as law ſhould continue to be law now. In this 


caſe we are bound by a current of authorities, all ſpeaking 


the ſame language. This queſtion | indeed, reſpecting the execu- 
tion, did not expreſsly come in judgment in all the caſes, but 


the point inſiſted on by the plaintiff here was conſidered as 


acknowleged law by all the Judges in thoſe caſes. In every caſe 


that has happened, it has been held that the execution may 
relate back to the firſt day of the term, though the defendant 


died before execution actually taken out, unleſs ſomething be 


done in the interim to ſhew an incongruity in the proceedings, as 
was done in the caſe of Heapy v. Parris. If that caſe had been con- 


tradictory to the preſent, though I ſhould have found myſelf preſſed 


by it as being a deciſion of our own, I would have corrected my 
error now: but on examining it, I am extremely glad to find that, 
ſo far from its having been decided in oppoſition to any of the 
former caſes, it agrees with them all. There the plaintiff did not ſue 


out execution teſtèd on a day prior to the death of the defendant 


as he might perhaps have done, ſo that it might have legal 


relation back, but the execution ſued out after the death bore 


teſtè on a day poſtrrior to the defendant's death; and conſe- 
quently that execution was irregular. What was ſaid in that 
caſe was applicable only to a caſe ſo circumſtanced : but this is 
an execution againſt the goods of the defendant teſted in the 
defendant's lifetime. With regard to the late caſe in the Ex- 


chequer, the facts of it are not ſufficiently before us to enable us 
to ſee how far it bears upon the preſent caſe. | 


The Court were about to diſcharge the rule: but the defendants 


counſel deſiring that the rule might not be finally diſpoſed of 
before av accurate account of the caſe in the Exchequer was 
procured, the cafe ſtood over for this purpoſe. But on a ſub- 
ſequent day the plaintiff's counſel produced an affidavit ſhewing 
that the perſon making this application had no authority to do ſo, 
not having obtained letters of adminiſtration ; and on that ground 
the rule was diſcharged. | | | 
Lord KEN TON Ch. J. added that ſince the caſe bad been 


argued he had again looked through all the caſes cited, and alſo 


that of Chancey v. Needham, reported in 2 Str. 1081, but of 
which his lordſhip ſaid he had a better manuſcript en and that 
they all confirmed his former er | 
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BROOKE and OTHERS againſt BRYANT. 


A RuLe was obtained callinge on a the lain to ſhew cauſe why 
# all the proceedings ſhould not beſet aſide, and why the bail- 
bond executed by the defendant on his arreſt to the ſheriff of 
Surry (ſhould not be delivered up to be cancelled, on the ground 
that he was a practiſing attorney of this Court, and as ſuch pri- 
vileged from arreſt. It appeared upon the affidavits that the 
defendant, though he had been admitted an attorney many years 

ago, had not practiſed as ſuch from December 1793 to the 2d Auguſi 
1796, nor had taken out during that time any eertificate, as 
required by the 25 Geo. 3. c. 80. : but on the laſt mentioned day 
he had taken out ſuch a certificate, and ſince that time had in 
ſeveral inſtances acted as an attorney. The writ upon which he 
was arreſted and held to bail iſſued on the 14th June 1790, 
but owing to his having kept out of the way he could.not be 
taken until the 31ſt of Auguſt. The queſtion was, whether the 
privilege of an attorney was confined to the time of iſſuing 
the proceſs, or might commence ſubſequently and protect him 

at the time of the arreſt. 

Garrow and Ruſſell oppoſed the rule. 

Erſtine in ſupport of it. 
Lord Kenyon Ch. J. 
Maſter, that this preciſe caſe has occurred before; but the reaſon 
juſtice and convenience of the . the privilege 
ſhould be confined to the time of ſuing out the writ. We muſt 
look to the act of the plaintiff in the firſt inſtance; and if his 
praceeding be regular then, no voluntary act of the defendant 
afterwards can vacate it. The greateſt injuſtice would enſue 
if it were otherwiſe. For inſtance, ſuppoſe the ſtatute of li- 
mitations had nearly run upon a debt, and a writ were ſued out 
to ſave the lapſe againſt a perſon not then entitled to the privilege 
of an attorney, but before the writ could be executed he inveſted 
himſelf with that character and obtained his certificate to practiſe: 


DJ 25. 
1796. 


; — 


— ſs 


New, 16 


An attorney 
not having 
practiſed for 
ſome time 
previous to 
the iſſuing 
of the plain 
tiff's writ 
againſt him 
is not privis 
leged from 
being arreſt- 
ed thereon 
and held to 
bail, on the 
ground of 
having re- 
commenced 
his practice, 
and talcen 
out his cer- 
tificate be 
fore he was 
actually ar- 
reſted. 


I do not find, upon referring to the 


if his privilege could intervene to protect him from the ordinary 


proceſs, the conſequence would be that the whole proceeding 
mult be ſet aſide for irregularity, and the plaintiff's remedy 
would be barred, 

LAwaRENcE J. The privilege of an attorney does not neceſ- 
ſarily attach upon a perſon' 8 n himſelf with that character, 


but 


1 
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1796, but he muſt be a practiſing attorney. The rule of . in 1654 
w—— confinestheprivilege to attornies who have practiſed within a year. 


— — In order to preſerve the privilege therefore the party muſt con- 


agairft tinue to act as ſuch; for the very foundation of it is a pre- 

ranre ſumption that an attorney is already in court attending his duty, 
and therefore the iſſuing of proceſs merely to bring him there 
is nugatory. That reaſon conſequently does not apply to an 
attorney who is not practiſing at the time. 


Rule difcharged, 


8. P. There was another cauſe brouglit by Fairman againſt the ſame 
| defendant under fimilar circumſtances, except that in that the 
teftatum capias into Surry was teſted on the 27th Auguſt, (which 
was after the defendant had obtained his certiſicate,) on a writ 
teſted on the 2d of June. But The Court thought that cir- 
cumſtance did not vary the caſe in favour of the defendant ; be- 
cauſe the original writ muſt be conſidered as the commencement 

of the ſuit, of which the 7%. cap. was merely a continuance, 


— — — ” 


— — 
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| 3 Orphan and Another again/? BURRELL. 
1 Itis irregu- IHE writ in this caſe was returnable the firſt return of laſt 
04 lar to file a 
| Seton. Zaſier Term, April 13th; on the ſame day a declaration 


in the office Was filed in the office conditionally, on a ſuppoſition that the 


— „ plaintiffs did not know the defendant' s place of reſidence; on 


place of re- the 18th of April bail were put in; on the gth of May the bail 


eee %s were excepted againſt, and on the 11th May the plaintiffs gave 


_ plaintiff. notice of that exception; and no declaration having been delivered 
- weil 15S no 
exception in Trinity term judgment of non pros was ſigned. on the 29th of 


2gaiolt bail; June; to ſet aſide which judgment and the ſubſequent proceedings 


until the 


plaintiff a rule niſi had been obtained on two grounds; iſt, Becauſe the 


* judgment was ſigned for wantof a declaration, whereas a declaration 


ceprion.—. had been actually filed ; 2dly, Becauſe the defendant could not 
0 * ſign judgment, he not TAIT appeared; for that his perfecting 


Ha. ea. bail was irregular after they had been excepted againſt, that 
enabling a 
defendant Exception having been on the 9th of May, within twenty days 


to fign judg- iter notice of bail, (the 8th of May being Sunday.) 


ment of non ; 
Poe ft want Baily now ſhewed cauſe againſt that rule. In anſwer to the 


of a391212- ſirſt ground, he produced an atfidavit by which it appeared that 


tion in due 


ume, ex- the plaintiffs knew the defendant's place of reſidence when the 


tends to all 
caſes. bc. declaration 
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declaration was filed, and that the defendant did not know when 
he ſigned judgment that any declaration had been filed. And, in 
anſwer to the ſecond ground, he contended that the defendant 
had regularly perſected bail; for though bail were excepted to 
on the gth of May, there was no notice of that exception until 
the 11th, and that excepting to bail without notice is not con- 
ſidered ag any exception at all. . 


27 
1796. 


Orp nau 


BuzzELLs 


- Beſt in ſupport of the rule. This queſtion ariſes on the ſtatute 


13 Car. 2. fl. 2. c.2., which enables the defendant in certain 


caſes to ſign judgment of on pros for want of a declaration within 
two terms ; but that ſtatute is not applicable to the preſent caſe, 
it being confined to thoſe caſes where there 1s ſome defect in 
the writ, as appears by the recital; but here the writ is not 
defectire. Beſides which no defendant can fgn judgment of 
uon pros before appearance; and here it cannot be ſaid that the 
defendant had regularly appeared by putting in bail; ſince the 
bail were excepted againſt (though no notice indeed was given of 
that exception) within the twenty days. But | 
De Court ſaid that the judgment was regularly ſigned. That 
the plaintiffs, knowing the defendant's place of reſidence, ought 
not to have filed the declaration in the office. That the defendant 
had appeared by putting in and juſtifying bail. That, if the 
plaintiffs had intended to rely on'the exception to the bail, they 
ſhould have given notice of that exception within the time pre- 
ſcribed. And that the clauſe in the act of parliament on which 
this judgment was ſigned was not confined to caſes where the 
writ is defeQtive, but had always been conſtrued to extend to 
caſes in general. | | | 


Rule diſcharged. 


| G1LL againſt SCRIVENS. 
TEX plaintiff ſued out a. /cire facias on à judgment againſt 
the defendant for 1100/7. in debt, and 10/7. 10s. for damages, 
Sc. It ſtated that on the 16th of December 1782 the defendant 
became a bankrupt, that he afterwards obtained his certificate z 
that on the 20th of April 1791 he again became a bankrupt, Se., 


Friday, 
Now, 18th, 
Where an 
exception is 
in the enact - 
ing clauſe 
giving aright 
or a forfeit- 
ure, the par- 
ty ſuing for 
the right or 


forfeiture muſt negative the exception in his declaration, &c.— Therefore in a ſcire facias on a judg- 
ment againſt a perſon, who has been twice a bankrupt, under the ſtatute 5 Geo, 2. c. 30. ſ. 9. which 
ſays the future eſtate and effects of ſuch perſon ſhall be liable to his cheditors, unleſs the eſtate ſhall 
produce ſufficient to pay 15s. in the pound, &c.,“ it is neceſſary for the plaintiff to aver that the 


$zakrypt's eſtate has not paid 15 5, in the pound, 


after 
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1796. after which the plaintiff obtained the judgment in queſtion againſt 
H him on a debt which became due after the above certificate, and 
1 charged him in execution; that on the 5th of June 1992 the 
$cxivens. defendant obtained his certificate under the ſecond commiſſion, 
and was on the 1oth of Fune 1792 diſcharged out of cuſtody on 
ſuch execution by virtue of the ſtatute 5 Geo. 2. c. 30. The 
eſtate of the ſaid defendant net having at any time produced clear 
after all charges, ſufficient to pay every creditor under the ſaid 
laſt commiſſion 15s. in the pound for their reſpective debts.” 
And then, after ſtating that the defendant was poſſeſſed of divers 
goods whereby the plaintiff might be ſatisfied his debt and 
damages, it commanded the ſheriff to make known to the defend- 
ant that he ſhould ſhew why the plaintiff ought not to have his 
execution againſt the goods and chattels of the defendant which 
had become his goods and chattels ſince the time of his obtain- 
ing his certificate under the laſt commiſſion (the tools of trade, 
the neceſſary houſehold goods and furniture, and neceflary wear- 
ing apparel of the defendant his wife and children only excepted) 
for the debt and damages aforeſaid. To this the ſheriff of Mid- 
 dleſex returned nihi/; on which this writ iſſued, directed to the 
ſheriffs of London, ſuggeſting that the defendant had goods, &c. 
in the bailiwick of the ſheriff of London; and both parties 
appearing at the return, the plaintif prayed execution agent the 
goods and chattels, Oc. , except, Wc. 


"The defendant pleaded that at the time of iuing the firſt writ 
of ſeire fatias he had not any goods and chattels in the bailiwic of 
the ſheriff of Middleſex, which had become his goods ſince the 
time of his obtaining his certificate under the ſecond commiſſion, 
whereby the plaintiff might be ſatisfied his debt and 3 
(the tools of trade, c. excepted). 5 


To this plea there was a general demurrer. 


Lanes for the defendant (a). 1ſt, The plea, to "which the 
plaintiff has demurred, may be ſupported on principle; 2dly, 
But whether the plea be or be not good, the 1 0 facias itſelf is 
bad. 

Firſt; Every proceſs of execution muſt follow the judgment, 
and ſo muſt every proceſs to revive a judgment, uuleſs in certain 
excepted caſes. And as thoſe caſes are only exceptions from 
the general rule in reſpect of particular extrinſic circumſtances, 


[ 


— — 2 — —— ——_ 


(a) On a former day in this term. 
thoſe 
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thoſe circumſtances muſt be ſet forth in the proceſs ; and if 1796. 
it be neceſſary to ſtate them, they are material and conſequently 7 
traverſable. Now here the foundation of the /cire facias are the againſt 
circumſtances of the different bankruptcies, the inſufficiency of Sexrvzvs, 
; the fund under the ſecond commiſſion, and the acquired property 
by the bankrupt after the ſecond bankruptcy ; thoſe circumſtances 
therefore ſhould be ſtated. It is as neceſſary to ſtate the exiſtence 
of ſuch property in this caſe as of aſſets in the cafe of a /crre 
facias to revive a judgment of aſſets againſt an executor quando : 
acciderint; and in the latter that allegation is traverſable. Nell 
v. Nelſon, 2 Saund. 219.3 Wentw. Of. Exec. 190. c. 15. Lill. Entr. 
667.-and 8 Co. 134. Here it appears that the only property 
of which the plaintiff prays execution is in the county of Mid- 
dleſex, and therefore that allegation is traverſable# 
[The anſwer at firſt given to this argument in ſupport of 
the plea was, that it was perfectly immaterial where the goods 
were; that it need not have been ſtated in the ſcire facias, and 
was not traverſable any more than the venue in a tranſitory action. 
But it was afterwards diſcovered that this argument was founded 
on a miſapplication of the words © yoyp bailiwick” in the writ 
in ſuppoſing' that they referred .to the bailiwick of the ſheriff 
of Middleſex, whereas they related to the bailiwick of the ſheriff 
of London, ſo that the ground of the argument failed.] | 
2dly. There are two objections to the ſcire faciar. 1ſt. Every 
ſcire facias ſhould be co-extenſive with the plaintiff's right under 
, the former judgment, and particularly where that right is given 
by an act of parliament. Now the plaintiff's right under the 
-Ratute 5 Geo. 2. c. 30: /. 9. is againſt the realty as well as the 
perſonalty of the bankrupt; the words of the act being © efate and 
effects: whereas this ſcire facias only. prays execution againſt 
the defendant's goods and chattels. It is no anſwer to ſay that 
the defendant cannot object, becauſe the plaintiff prays for a leſs 
execution than he is entitled to; for another ſcire facias may be 
hereafter iſſued againſt the defendant's real eſtate, and thus he 
will be haraſſed with two ſuits inſtead of one. 2dly, The plain» 
tiff's right is founded on a ſuppoſition that the defendant's eſtate 
has not paid 155. in the pound; the ſcire facias therefore ſhould _ 
have negatived that payment. The averment of the non- payment 
of 155. is referable only to the time of the defendant's being 
diſcharged out of cuſtody, and not to the time of iſſuing the writ. 
The writ, after ſtativg that the defendant was on the 10th of 
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1796. June 1792 diſcharged, immediately adds, “ his eſtate not having 
— 7 any time produced,” c. that is, at any time before the 
diſcharge : But confiſtently with this allegation his eſtate may 
SCRIVENS. have paid 15s. in the pound after his diſcharge and before the 
iſſuing of this writ, (on the 12th of February 1796,) in which caſe 
the plaintiff was not entitled to ſue out the writ at all. 


Gi. 


The cafe ſtood over until this day, that the plaintiff's counſel 
might conſider of the objections to the writ ; accordingly 

Chambre now argued in ſupport of the ſcire facias, 1ſt, Though 

any real as well as perſonal eſtate which the bankrupt may acquire 


after his ſecond bankruptcy be made liable, it is not neceſſary for 


the plaintiff to pray execution of that which does not exiſt, It 
does not appear in this caſe that the bankrupt had acquired 
any real eſtate ſince the bankruptcy, and therefore the plaintiff 
does not pray execution againſt his realty : but the writ ſuggeſts 
that the defendant has ſince acquired perſonal property, and the 
Plaintiff has a right to have execution of that property. 2dly. It 
was not neceſſary for the defendant to allege in the ſcire facias 
that the bankrupt had not paid 155. in the pound ; the payment 
of ſuch a dividend (if it were ever made) ſhould be pleaded by 
the defendant, by way of defence. The ſtatute 5 Geo. 2. c. 30. / 9. 
ſays, „The future eſtate and effects of ſuch perſon ſhall remain 
liable to his creditors. (the tools of trade, &c. excepted,) unleſs 
the eſtate of ſuch perſon ſhall produce ſufficient to pay 155. 
in the pound,” c. It is ſufficient therefore for the piaintiff 
to allege in the ſcire facias the ſecond bankruptcy of the defendant, 
and his having acquired property fince ſuch bankruptcy 3 z and if 
the defendant has paid the' dividend mentioned in the ſtatute, it 
will be a reaſon for him to ſhew, according to the language of the 
writ, why execution ſhould not iſſue. A ſcire facias is only 
notice-to the defendant, to give him an opportunity of ſhewing 
cauſe why the execution ſhould not iſſue. But the plaintiff 
has no means of knowing whether or not the bankrupt has paid 
that ſum: if he were to ſtate the non-payment, it would be merely 


alleging a negative; and as he could not be expected to prove 
the negative, it was not waren, for him to o allege. it. | 


Lord Kenyon, Ch. J. The writ ang to ſtate all thoſe cir- 


cumſtances that entitle the plaintiff to the execution prayed by 


him, and one of thoſe is the non-payment of a certain dividend 
out of the dankrupt's eſtate at the time of ſuing out the writ. 
Hcxe 
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Here i indeed it is alleged in one part of the writ that the de- 1796. 


fendant's eſtate had not at any time produced ſufficient to pay 
every creditor 155. in the pound, &c. : but that allegation is 2 
confined to the time of the defendant's diſcharge out of cuſtody, Scarves. 
and does not extend to the time of iſſuing the writ. 

- LawRENCE, J. When this caſe firſt was before the Court, 


I threw out a doubt whether the payment of the dividend of 


' 158. in the pound if any ſuch had been made, muſt not be pleaded 
| by the defendant : but on conſidering that point, I am of opinion 


that in this caſe it was incumbent on the plaintiff to ſtate the non- 
payment of any ſuch dividend. In 1 Ld. Raym. 120., Treby Ch. ]. 


ſaid The difference is where an exception is incorporated in the 


body of the clauſe, he who pleads the clauſe ought alſo to plead 
the exception (a): but when. there is a clauſe for the benefit of 
the pleader, and afterwards follows a proviſo which is againſt 
him, he ſhall plead the clauſe and leave it to the adverſary to ſhew 
the proviſo.” Now here the exception is not in a ſubſequent 
proviſo but in the body of the clauſe which ſubjects the bank- 
rupt's future eſtate and effects to the payment of debts z « the 
future eſtate, Sc. ſhall remain liable, Qc. unleſs it ſhall produce 
ſufficient, c.“ Therefore, according to the rule laid down in 
Lord Raymond, it ought to have been alleged by the plaintiff in 
this caſe that the bankrupt's eſtate had not paid 15s. in the pound 


at the time of ſuing out the writ; inſtead of which he has only 


alleged that the bankrupt's eſtate had not paid that dividend at 


the time of the bankrupt s diſcharge out of cuſtody. 


Per Curiam, Let the writ be quaſhed. 


(a) See alſo R. v. Sparling, 1 vs. 497; R. v. I Burr. 148, 153. 3 and 
R. v. Pratten, ante, 6 vol. 559. 


\ 
| Jacons againſt Miniconi. Friday 
| Nov. 18th; 
#FpHIs was a rule to ſhew cauſe why the verdict oiven for Thedenhof 


the defend - 
the plaintiff, and the judgment entered thereupon ſhould not ** 4 an 


be fet aſide, on the ground that the defendant died before the thecommiſ- 


trial of the cauſe, of which the plaintiff had notice. _— 
Garrow now produced an affidavit in anſwer to the rule, ſetting is not a | 


forth that the defendant did not die until after the firſt day of f 2 


ſetting aſide 
the Sittings, at which the cauſe was tried; and inſiſted that this 2 verdiet for 


the plaintiff, 
Caſe was remedied by the ſtatute 17 woes 2. c. 8., which enacts plaint 


that 


- 
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1796. that che death of either party after verdict ſhall not be alleged for 
— error, The verdict in this caſe, though given on a ſubſequent 
* day at the Sittings, referred back to the firſt day of thoſe 
Mix Icox!. Sittings. : | 
Baily in ſupport of the rule. This caſe is not withia the 

ſtatute, becauſe here the party died Zefore verdi; and the ſtatute 

has never yet been extended to a caſe circumſtanced like the 

preſent. There is indeed an anonymous caſe in 1 Salk. 8. (a), 

where the Court ſaid, that ſuch ought to be the conſtruction 

of the ſtatute: but that was an extrajudicial opinion, for the 


defendant in that caſe died before the Wen day of the 
aſſizes. But 


The Court (aid that all the Sittings are conſidered in law as 
only one day; that of courſe all the verdicts given referred to 
the firſt day ; and that the conſtruction of the ſtatute adopted i in 


che caſe in Salteld had always prevailed. tp - 
Rule diſcharged. 


(a) In that cafe the Court ſ1id . If be died upon that day [the commiſſion day of 
the Aſſizes] though at ane o'clock in the morning, it would be helped by the ſtatute, 
which provides that the death of either party after verdi& ſhall not be a cauſe to reverſe 
the judgment; for ſuch a caſe wouid be within this ſtatute, inalmuch as the whole aſſizes 
are but one day in law, and this js the commiſſion day of which - there can be no frac- 

tion. So a verdict at any time of the affizes is before the death of a party who dies upon 
the commiſſion day, within the notion and equity of a remedial ſtatute, intended for the 
ſettlement of right. MS, | | 


Fri, The Kine againt W. WILLIAMSON. 
The proſe- T HIS was an indictment for ſtopping up an ancient and 


f : 
oe, common footway, which the defendant removed by cer- 


for Ropping tiorari. At the trial at the Aſſizes at Ayleſbury, a verdiẽt was 
footway, found for the Crown ; and now the queſtion was, whether J. 


_ __ Fowler, who was the proſecutor, and who appeared to have uſed 
ſome years this way for ſome years before it was ſtopped up by the defendant, 
bs but had ſince been obliged to take a more circuitous route, were 
party griev- entitled to coſts under the ſtatute 5 V. & M. c.11. J 3., which 
Wing enacts that if the defendant proſecuting the writ of certiorari 


the meaning 
ofs#.&M. be convicted of the offence for which he was indicted, this 


Court ſhall give reaſonable coſts to the * hy he be 45 
fart grieved or injured, Sc. e | bs, 
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The Court thought that the proſecutor muſt be conſidered as 


the party grieved, and as ſuch entitled to coſts ; they therefore 

made the rule abſolute againſt the defendant for the coſts, 
Wilſon in ſupport of the rule. | 
Arſtiue againſt it. 5 1 


The Kino againſt Jon BARWICR, 


A Poor child was put out as an apprentice by the overſeers of 

the townſhip of Hunflet to John Barwick a ſurgeon and apo- 
thecary, reſident in Leeds, and the indenture was duly allowed, 
Upon appeal, the Court of Quarter-Seſſions confirmed the ap- 
pointment and indenture, ſubject to the opinion of this Court on 
the following caſe.— The appellant is a partner with eleven other 
perſons in a manufactory of earthen ware, in the townſhip of 
Hunſlet. Two of the partners are reſident within the townſhip, 
and now have or have had each an apprentice bound and inden- 
tured to them by the overſeers of Hunſlet, which they took with» 


out objection, The apprentice was appointed and tendered to 


the appellant to be his apprentice individually. The appellant 
is not reſident in Hanſlet, but at Leeds the adjoining townſhip. 
The partnerſhip is rated for buildings and land in Hunſlet to the 
amount of 240 l. a- year, of which 237. a-year is the appellant's. 
There are ſeveral perſons living in Leeds who have had appren- 
tices from Hunſlet in reſpect of lands they individually occupy 


there; and there is not any perſon living in Leeds or Hunflet who 
is rated for the poor of Hun/let to that amount who has not had 
The other partners are re- , 
ſident at a diſtance, ſome at Manchefer, ſome at Ferrybridge, and 


a pariſh apprentice from that town. 


other places, The juſtices were of opinion that the appellant 


was in every reſpect a proper perſon to take an apprentice, if _ 


bound by law to take one. The queſtion therefore ſubmitted is, 


whether under theſe circumſtances the appellant is liable to have 


ſuch apprentice appointed and tendered to him, being ſo. reſi- 


dent and a partner as aforeſaid, by the overſeers:of the townſhip 


of Hunſlet. 
Law and F. Heywood in ſupport of the 19 of Seſſions, after 


4 


33 
1796. 


—— | 
Jacoss 
againſt. 
Min cox. 


Saturd. 
Now. Fg" 


Where ſeves 
ral perſons 
hold land- in 
partnerſhip, 

ome of 
whom ac- 
tually refide 
on and oc- 
cupy it, and 
or hers reſide 
at a diſtance, 
In another 
pariſh, the 
latter as 
well as the 
former are 
bound to 
take variſh 
apprentices, 
if in other 
reſpeRs they 
are fit per- 
ſons to take 
em. 


obſerving that the Court below had determined the 2 of 


fitneſs, were ſtopped by the Court. 
Voi. VII. D 


Chambre, 
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1796. Chambre, Chr tian, and France, contra. This caſe is diſtin» - 
guiſhable from that of R. v. Clapp (a), becauſe there the defend- 
The Kk ant, who was held liable to take a pariſh apprentice, though re- 
3 ſiding out of the pariſh, was the actual occupier of lands within 
lex. It; and the actual occupation was the very ground of deciſion, as 
well in that caſe as in a ſubſequent one of R. v. The Directors 
and Guardians of Turftead and Happing (6), and alſo in the au- 
thorities there cited. The reafon of ſuch a conſtruction is ma- 
nifeſt, to prevent the reſt of the inhabitants from being burthened 
beyond their juſt proportion, which would be the caſe, as was ſaid 
in Zeffrey's caſe (e if that portion of property ia the pariſh on 
which the occupiers did not reſide was therefore not to contri- 
bute to the maintenance of the poor. But that reaſon does not 
apply here; becauſe there are perſons in the actual occupation of 
the eſtate in reſpect of which the appellant is rated, and who are 
ameſnable to all parochial burthens in proportion with the other 
inhabitants. By 43 Elia. c. 2. /. 1. perſons are only bound to 
contribute to parochial charges either in reſpect of their perſonal 
viſible property when actually inhabiting within the pariſh, or in 
reſpect of the mere occupation of real property. This diſtinction 
is neceffarily to be implied from the words of the act. Now the 
appellant could not be liable to take the apprentice in reſpe& 
of his perſonal ſtock which he held in partnerſhip with the 
others, becauſe he was not actually reſident within the pariſn; 
nor in reſpect of his intereſt in the land, becauſe he was not 
in the actual occupation of it. The caſe of a partner is not 
like that of a ſervant, the occupation of whom is that of 'the 
maſter and not his own: but one partner may well have a 
ſpecial occupation of that, the profits of which he has in com- 
mon with others. As to the adjudication of the appellant's 
fitneſs to take an apprentice, that is immaterial if in law he is 
not bound to take one. 

Lord Kenyon Ch. J. Pariſh apprentices are to be bound to 
maſters in reſpect of their inhabitancy or occupation of lands 
within the pariſh. This is one of the modes pointed out by the 
ſtatute 43 Eliz. of relieving the poor; and every perſon ought to 
bear this burden in reſpect of his property. Here it is ſtated that 
the appellant occupies lands in the pariſh to the amount of 23/. 
ber annum, N being his aliquot part of the whole ; and | in re- 
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ſpect of that occupation he is bound, according to the caſe of 
R. v. Clapp, to take the apprentice. It has been taken for granted 
in the argument of this caſe that the appellant is not an inhabi- 
tant: but the contrary is moſt clear, according to the conſtruc- 
tion put on the ſtatute 22 H. g. e. g., which makes the inhabitants 
of counties liable to the repair of bridges. Lord Coke (a), in his 
comment on that ſtatute, ſays that perſons having lands in their 
' own poſſeſſion, though dwelling in a foreign county, are inha- 
bitants. 
time to the preſent, On the authority of the caſe of the King v. 
Clapp I am of opinion that this order muſt be affirmed. , _ 
LawRENCE J. The argument againſt the order proceeds on 
this ground, that there was an occupation of the partnerſhip land 


and houſes by two of the partners to the excluſion of all the reſt: 


but that is not ſo; for each of the others may 80 and reſide there, 
if he pleaſe. | 


Per Curiam, Order of, Seſſions e 


5 (a) + by. 702. 


vey he — 


* 
— p 


Jackzon again BaR NAR b. 


T HE plaintiff, an attorney, ſued by original, a copy of which 
he ſerved on the defendant indorſed “ . Jaclſon in per- 
ſon. He then declared ro by his attorney H. Roſſer” ; and gave 
notice of declaration in the name of J. Fack/on. Whereupon 
Wighey, for the defendant, moved to ſet alide the proceedings 
for irregularity, on two grounds: 1ſt. That as the plaintiff had 
declared by attorney the proceſs ſhould have been indorſed with 
| the name of an attorney.  2dly. That, if the proceſs were conſi- 
dered as having been ſued out 2 himſelf, it was irregular to de- 
clare by attorney. 
Sed per Curiam. There is no foundation for eitlier of the 55. 
| jeQions. An attorney may, if he pleaſe, ſuc as a common per- 


ſon, and may uſe his own name as the attorney. And he may 


alſo declare by another attorney. 


Na a rule to » ſhew cauſe was refuſed. ; 


.D3 


And that doctrine has never been doubted from that 


" 
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tion act the 
ſhares were 
declared to 
be veſted in 
the ſubſcri- 
bers their 
executors 
and aſſigns, 
with power 
to the ſub- 
Ecribers to 
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tee, to be ap- 
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| The Hopbansrr4LD Canat Company againſt 
BuCKLEY., ' 


HIS was an action on the caſe In tort: The declaration 
ſtated that the defendant had ſubſcribed to advance the ſe- 
veral ſums of 500/. 100/. and 200/. towards making and main- 
taining the Huddersfield canal, mentioned in the ſtatute 34 Geo. 3. 
c. 53. and in reſpect of ſuch ſubſcription had become one of the 
proprietors of the Huddersfield Canal Company, and an owner of 
and entitled to eight ſhares in the undertaking ; that afterwards, 


to wit, on the 11th of July 1794) the committee of the com- 


pany, duly choſen, &c., by virtue of the powers of the act made 
a call of 10/. per cent. on the proprietors in reſpect of the ſhares 
which they reſpectively held to carry the act into execution, and 
directed that ſuch call ſhould be paid to J. Brock, one of the trea- 
ſurers to the company, at the times and in the proportions 
therein mentioned, and (amongſt others) 37. per Ant. on ſuch call 
on the 25th of Nov. then next; and 50. per cent. on ſuch call 


on the 28th of Feb. next; and that the committee gave regular 
notice of ſuch call, &c. as directed by the act. The ſecond 
count ſtated that on the 5th of March 1795 the committee made 
a further call of 10/. per cent., and directed that 51. per cent. 
thereof ſhould be paid on the gth June, and ol. per cent. on 
28th of July then next. The third count was for 8 J. per cent. 
directed by a third order of the cammittee made on the 29th of 
July 1795, to be paid on the 28th of October then next. And 
the ſourth count was 101. per cent. directed by another order of 
the committee, on the 23d of Nov. 1795, 5 l. per cent. of which 
was to be paid on the 4th of Feb. then next, and the remaining 
51. per cent. on the 18th of March then next. The declaration 
then ſtated that though the proportions of the ſaid calls in reſpect 
to 300l. (being three of the ſaid eight ſhares) had been duly paid 
to the plaintiffs, the defendant had not paid the feveral propor- 
tions of 5007. reſidue of the ſaid ſeveral ſums of 5001., ro0/., and 
200/., ſo ſubſcribed by the defendant as he was directed, '&c 5 
amounting to 180/., but neglected fo to do, &c. | 

The defendant paid 400. into court on the firſt count, and 


pleaded the general iſſue, not guilty. 
At 


ſuch time as 
they ſhonld 
think fit: 
held that an 
original ſub. 
ſcriber is not 
liable for any 
call made by 
the commĩt- 
tee after afſ- 
Ggning his 
ſhare. 

The ſame act 
impowered 
the company 
to ſue for 
calls, &e. 

« by action 
of debt or on 
the caſe: 

held that an 
action on the 
caſe in tart 


lay. 
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At the trial at the laſt Aſſizes at York, before Rooke J., a ver- 
dict was given for the plaintiffs, damages 146/. 145. 13d. ; 1404. 
being the amount of the calls ſtated in the three laſt counts; 
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21. 145. 439. being intereſt of the 400. paid into court by the Canal Com- 


defendant on the firſt count; 3/. 125. 81d., being intereſt of the 
ſeveral calls ſtated in the three laſt counts from the ſeveral times 
when thoſe calls became due to the day of the plaintiffs ſuing out 
their writ ; ſubject to the —_ of this Court on the following 
Caſe. 

On the 3oth of May 1793 the 1 and many 1 per- 
ſons ſubſcribed an inſtrument duly ſtamped, not under ſeal, by 
which they agreed to ſubſcribe the reſpective ſums ſet oppoſite 
to their names towards the expences of ſoliciting the act in queſ- 
tion and of making and maintaining the canal, c., and agreed 
to pay ſuch ſums to the treaſurer when called upon for that pur- 
poſe, &c. The defendant ſubſcribed for five ſhares and two 
| ſhares, and afterwards ſubſcribed for another ſhare, By the ſta- 
tute 34 Geo. 3. c. 53. the ſubſcribers were incorporated by the 
name of the Huddersfield Canal Company, and were empowered 
to make the calls ſtated in the declaration, which were regularly 


made as ſtated in the declaration, The firſt proportion of the 


firſt call, being 21. per cent., was paid by the defendant on all the 
eight ſhares ſo ſubſcribed for by him ; and the remainder of that 
call being 87. per cent. on his remaining five ſhares, amounting 
to 400. was paid into court by the defendant; and the calls on 
the three other ſhares were paid by R. Gray, the purchaſer of 
them. On the'6th of Auguſt 1794 the defendant ſold five of his 
eight ſhares to J. Kel/all at a profit of 171. per cent. on each 
ſhare, and transferred his intereſt therein to Ke/all by a proper 
transfer, regiſtered by the Company's clerk. On the 4th of 
December 1794 the following entries were made in the plaintifls? 


pany 
againſt 
BucKrLEY, 


books by their agents, “ . Buckley; firſt ſubſcription $00). ; 


| ſecond ditto 1000. ſubſcription as a land-owner 100/7.; ſub- 
ſcription as a der 100 J. 1794 July 9th. By nder to 
R. Gray zool.; Auguſt 6th ditto to J. Kelfall 5001.” By a cor- 
reſponding entry alſo in the books, under the name of J. Kelſall, 
the transfer of 500. to him from Buckley was ſtated. 

The queſtions for the opinion of the Court were, iſt. Whether 
the plaintiffs can recover in this action the amount of the ſub- 
ſcriptions demanded by the declaration; 2dly. Whether the 
defendant be liable to pay intereſt on the call paid into court 
| D 3 from 
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from the time it was ordered by the committee to be paid to 
the treaſurer, and on the calls mentioned in the three laſt counts 
from the reſpective days when mole calls were Ra to be 


The parts of the act of parliament relative to this caſe are ſect. 
I, 62, 63, 64, 65, 70, 71, 72, 73, 74, 79» and 119. By ſet. 1, 
after reciting the public utility of the meaſure, and that the per- 
ſons therein named were deſirous at their own coſts and charges 
to make and maintain the intended canal, certain perſons by 
name, among whom are the defendant and T. Kelſall, and their 
reſpective ſucceflors executors adminiſtrators and aſſigns are in- 
corporated. By ſect. 62. power is given to raiſe 184, oo0 J. to be 
divided into ſhares; which by ſect. 63: are to be ſhares of 100/, 
each, and ſhall be veſted in the perſons ſubſcribing and their exe- 


cutors adminiſtrators and aſſigns in proportion to the ſums they 
ſeverally ſubſcribe ; and perſons having ſuch ſhares are directed 
to pay a proportionable ſum towards carrying on the undertaking 


as thereafter directed. By ſeQ. 64. The names and deſcriptions 
of perſons entitled to ſhares, with the number of their ſhares and 
amount of their ſubſcriptions, and the numbers by which each 


| hare is diſtinguithed, are to be entered in a book belonging to 


the Company, and tickets to be delivered to each ſubſcriber, ſpe- 


cifying the ſhare, &c. ; and ſuch tickets are to be evidence of the : 


title of the ſubſcribers. The form of the ticket is this, A. B. 
is a ſubſcriber, &c. of the ſhare, &c. No. 1. and the ſaid A. B. 
his executors adminiſtrators or gn is and are entitled, &c.” 
By ſect. 65. perſons who have ſubſcribed, and their executors 
adminiſtrators and affigns, ſhall be deemed proprietors, &c. and 
ſhall have votes at the meetings, &c. for ſuch ſhares. . Sect. 71, 
and 72. mention ſhares or ſubſcriptions. By ſect. 73. a book is 


to be kept, containing the names of the perſons who ſhall from 


time to time become proprietors or entitled to ſhares, &c. By 
ſeCt. 74. power is given to a committee (who are to be elected 
according to the directions in ſect. 70.) to make calls for money 
on the proprietors; it directs the owners of ſhares to pay, &c.; 
and adds “ if any perſon ſhall negleCt to pay his proportionable 


ſhare of the money to be called for by the firſt call, &c. it ſhall 


be lawful for the Company to ſue for and recover the ſame in 


any of his majeſty's courts of record by action of debt or on 
the caſe: and if any perſon ſhall negle& to pay his propor- 
tionable ſhare of the money to be called for after the firſt 


ur he ſail forfeit 5 J. for every ſhare; and if he ſhall 
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neglect to pay, &c. for the ſpace of three months after the time 1796. 
appointed, &c., he ſhall forfeit his ſhare for the benefit of the —— 
other proprietors, &c. By ſect. 79. the proprietors may ſell N 
ſhares; and duplicates of the aſſignments of ſhares are to be Canal Com- 
delivered to the committee, and an entry thereof made in the Pons” 
Company's books; and after ſuch aſſignment, the purchaſers are Buckrzr. 
to have ſhares in the profits, and to be entitled to vote as pro- 
' pricto*s. | By ſect. 80. no ſhare is to be ſold after the call of 
any money until ſuch money is paid. By ſect. 119. ſubſcribers 
are required to pay the ſums by them reſpectively ſubſcribed or 
ſach proportions thereof as ſhall from time to time be called for 
by the committee, &c.; “ and in caſe any perſon ſhall neglect 
to pay the ſame at the time required, it ſhall be lawful for the 
. Cem to ſue for and recover the ſame in any court of law or 
equity.” 

Topping, for the plaintiffs, ei the three objections which 
would be made on behalf of the defendant; iſt. That the action 
could not be maintained in its preſent form; 2dly. That no 
intereſt is payable on the calls made by the committee aſter non- 
payment of, thoſe calls; 3dly. That the aſſignment to a purchaſer 
diſcharges the original ſubſcriber from all future reſponſibility; 
and then contended that they were without foundation. Anſwer 
to the firſt; whenever an act of parliament requires a perſon to 
do a thing, or to pay a certain ſum of money for the benefit 
of another, and the other neglects to do it, the former may ſue 
him in an action on the caſe. But it is not neceſſary to reſort 
to that general argument in this caſe; for the 74th ſection enables 
the Company to ſue any proprietor for ſums of money ordered 
by the committee to be paid by action of debt or en 7he caſe. 
This form of action therefore is warranted by the expreſs words 
of the act of parliament, which are not * by action on the caſe 
in aſſumpſit, but generally *aCtion on the caſe.” And even if 
the meaning of theſe words were doubtful, the defendant by pay- 
ing money into court on the firſt count has admitted a right of 
action in the plaintiffs, Cox v. Parry, ante, 1 vol. 464. Secondly, 
the plaintiffs are alſo entitled to intereſt on the calls. The money 
ordered on a call is a certain liquidated demand; the inſtant 
that money was payable the plaintiffs had a right to it, and were 
entitled to recover damages for the non-payment of it. Beſides, 
it is now too late for the defendant to make this objection, the 
Jury I * intereſt by way of damages. Thirdly, the 
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_ aſſignment by an original ſubſcriber to a purchaſer does not diſ- 


charge the former from his reſponſibility under the act. The 
original ſubſcribers are the perſons on whoſe credit the ſcheme 
was begun, and on which the Legiſlature gave their ſanction to 
the meaſure. They are the perſons named by the Legiſlatures 
not merely to begin the undertaking, but alſo to carry it into 
execution; the act reciting that thoſe perſons were deſirous at 
their own coſts and charges to make and maintain the canal, &c. 
And if it were competent to them to throw the burden on others, 
tlie aſſignments might be made to beggars, and thus the Legiſſa- 
ture would be deceived, the owners of land through which the 
canal paſſes would be injured, and the public deprived of the 
benefit which the Legiſlature intended they ſhould derive from 
the undertaking. This is like the caſe of a leafe, in which though 
the leſſor conſents to the leſſee's aſſigning to a third perſon, he 
does not give up his remedy againſt the original leſſce. The 
power given by the act to the ſubſcribers to aſſigu was merely 
introduced for the benefit of the ſubſcribers; but there is no 
part of the act that diſcharges them from their original reſponſi- 
bility on their aſſigning: on the contrary, by ſect. 119., which was 
inſerted in the act after the power of aſſigning was given, they 
are required to pay their ſubſcriptions z and that clauſe is nuga- 
tory, unleſs it has the effect of — the nn in 
the original ſubſcribers. 

Yates cuntrd. Firſt, the action is not maintainable in this 
form. It is brought "4 a mere breach of contract, in not paying 
a ſum of money; and whether it be a private agreement be- 
tween the parties, or ratified by act of parliament, the non- 
payment of a ſum according to the agreement not under ſeal 


can only be the ſubject of an action of aſſumpſit. The non- 


pay ment of the ſum in queſtion cannot be conſidered as a breach 
of duty ſo as to convert it into a tort. The Courts have at all 


times been anxious to preſerve the boundaries of action; and 


when a plaintiff's cauſe of action ariſes on a contract to pay 2 


ſum of money, he ought to ſue in aſſumpſit, otherwiſe the de- 


fendant is deprived of the privilege, to which he is entitled, of 


a ſet-off, With regard to the words © action on the caſe ;” they 


: 3 2 be underſtaod according to the ſubject matter to which 


they are applied; and being applied here to the caſe of a breach 
of contract they myſt be underſtood to mean * action on the 


caſe in LAS bo: aFcondly 3 ; 2 al exents the defendant is not 


liable 
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liable to pay intereſt on theſe calls. Thirdly, conſidering the 
whole ſcope and meaning of this act of parliament, an original 
ſubſcriber by the transfer of his ſhares and the acceptance of the 


1796. 


— — 


The Hop- 
DERSFIELD 


aſſignee by the Company ceaſes to have any connexion whatever Caral Com- 


with the Company, and is thereby diſcharged from every future 
demand that the Company may make on him in reſpect of thoſe 
ſhares By the act certain perſons and their executors admini- 
ſtrators and aſſigns are incorporated z expreſs power is given to the 
original ſubſcribers to aſſign their ſhares; the ſhares are declared to 
be velted in the ſubſcribers and zheir afigns ; and throughout the 


pany 
_ againſt 
BuckLEYs 


whole act the aſſignees of ſubſcribers are mentioned as ſtanding 


in the ſituation of the original ſubſcribers. By ſect. 65. perſons 
who have ſubſcribed and their aſſigns are deemed proprietors, 
and are entitled to vote at all meetings; that is, the original ſub» 
ſcribers have a right of voting until they aſlign,- and then that 
power is transferred to their aſſignees. Then it would be highly 
unjuſt that the original ſubſcribers ſhould continue liable to the 
demands of the Company after they have parted with their right 
of voting and that property in reſpeCt of which only they ever 
became liable, and after the entire management of the Company 
has paſſed into other hands. With regard to the ſuppoſed ana- 
logy between this caſe and that of leſſor and leſſee; though the 
leflee is not diſcharged from his covenants by aſſignment and by 
the leſſor's accepting the aſſignee, yet after ſuch an aſſignment 
the leflee is not liable for rent in an action of deb? (a), that being 
founded on the enjoyment of the land; and there being no cove- 
nant in this caſe, that analogy is in favour of this defendant. 
Lord Kenyon Ch. J. Though I am of opinion with the plain- 


tiffs upon the two firſt points, I am clearly of opinion with the 


defendant on the laſt. I think that the action is maintainable 
in this form, the act having ſaid in expreſs terms that the Com- 


pany may ſue by an ation an the caſe, and the plaintiffs having | 


ſtated in their delaration every thing that the act of parliament 
requires. Nor is there any doubt but that the jury may give 
intereſt, not eo nomine as intereſt, but as damages for the de- 
tention of the debt, for non-performance of the contract. But the 
laſt point is equally clear againſt the plaintiffs. And not enter- 
taining any doubt upon it, as it is a matter of infinite moment to 
the great maſs of property embarked in this kind of ſpeculation, 


) vid. 1 Brownl. 20. Walker's caſe, 3 Co. 24. Marſh v. Brace, Cro. Fac. 334. Thurſby 
v. Plant, 1 Saund. 40. and Wadbam v. Marlizve, E. 25 C. 3. Z. R. cited in 1 vol. 91. 


I think 
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1796. T think we ought not to order a ſecond argument left an idea 
ſhould go abroad that we have any doubts. On looking through 
The Hup- the act of parliament, it is clear that the Legiſlature meant that 
— the parties ſhould only be liable to the payment of their ſhares ſo 
ip long as they individually continue members of this Company, 
BvcxLzY. that is, ſo long as they have property which conſtitutes them 
ſuch. The perſons, who have the right of voting, are to vote 
in reſpect of their ſhares. The act alſo ſays that perſons who 
have ſubſcribed and heir aſſigns ſhall be deemed proprietors: but 
it would be ridiculous to determine that a perſon, after he has 
ſold his ſhares in reſpect of poſſeſſing which only he became a 
proprietor, ſhould ſtill continue to be a proprietor. After aſſign- 
ment the aſſignees hold the ſhares on the ſame conditions, and 
are ſubject to the ſame rules and orders, as the original ſubſcri- 
bers, and are to all-intents and purpoſes ſubſtituted in the places 
of the original ſubſcribers. One reaſon however now urged why 
the original ſubſcribers ſhould always continue reſponſible is, 
' becauſe perhaps the ſhares may be aſſigned to inſolvent perſons : 
but the Legiſlature, when they gave their ſanction to this under- 
taking, did not ſuppoſe that it was a mere South-ſea ſcheme 
they thought it a beneficial undertaking for the public, and con- 
ceived they had introduced a ſufficient check by enacting that, if 
the ſubſcribers did not pay their money from time to time as they 
ſhould be required by the committee, they ſhould forfeit their 
reſpective ſhares; and that no ſubſcriber ſhould part with his 
ſhare while he was in arrear to. the Company. No mifthief 
therefore is likely to enſue either to the Company or the public 
from this conſtruction of the act. I think that every clauſe in 
the act of parliament leads to this concluGon, that the perſons 
liable to the calls are thoſe only who'continue to be at the time 
when the calls are made members of this corporation. Here 
the defendant had aſſigned his ſhares, and that aſſignment had 
been entered in the Company's books, before the calls ſtated in 
the three laſt counts of the decl?ration were made, and therefore 
he is not liable to pay them: but he is liable for the calls tated 
in the firſt count, and not having paid them at the time, and 
the jury having given intereſt on them by way of damages, the 
plaintiffs are entitled to that laſt ſum on the firſt count, the money 
paid into court on that count only covering the principal ſum. 
ASHHURST J. There is no doubt reſpecting the principal 
queſtion. The original ſubſcribers have youve to aſſign their 
| ſhares 
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ſhares to whomſoever they pleaſe: then it would be ſtrange to 1796. 
ſay that after diſpoſing of their ſhares they ſhould, ſtill continue 5 
liable to all the burdens which are thrown on the owners of this Fb Hun 
property. The point however does not reſt on general reaſon- Canal we 
ing; for the only reſtriction impoſed by the act on the power of , 2a 
alienation is that the owners ſhall not aſſign until all the money Buck. sr, 
due at the time of. aſſigning is paid: but in all other caſes the 
ſubſcribers may aſſign their ſhares, and diſcharge themſelves from 
their liability to future calls by the aſſignment. | 
GRoOSE J. As to the form of the action: the words in the 
act are general action on the caſe.” 
LawRENCE J. The only difficulty reſpecting the form of the 
action is that ſuggeſted by the defendant's counſel, that the de- 
fendant is by this mode of declaring deprived of a ſet- off: but 
that difficulty is not ſufficient to reſtrain the 3 of the , 
words uſed in the aCt of parliament. 1 85 
Per Curiam, Pyſtea to the plaintiffs, in order that they may 
enter up their judgment on the firſt 
count for 2/. 14s. 44 d. for the in- 
tereſt on the 40 J. paid into court. 


GooprirILE on the Demiſe of U . Jones againff 2 
- Evan Jones and Others; in Error. I 


F JECTMENT for lands in — on a demiſe on Under cer- 
the 2oth of October 1790. At the trial at the Great Seſ- — 


ſions at Conway, a ſpecial verdict was found, ſetting forth the jury may 
titles of the reſpective parties at length: but the following facts i7amen 


are all that need be ſtated to give riſe to the queſtion on which RO 
the caſe was decided. — 


Both parties claimed under the Reverend John Jones Clerk, fre o_ T _ 
who before and in 1749 was ſeiſed in fee of the premiſes in bene 


be made, and 
queſtion: but there was an outſtanding ſatisfied mortgage term; 5 


for 500 years, which had been created in June 1690, and which a ſpecial ver- 

in November 1713 had been aſſigned to J. Lhyd in truſt for nent th 

E. Griffiths the then owner of the inheritance, and under whom _— wo 
18 THI out- 


John Jones claimed , deviſee. On the 13th of June 1749 flanding in a 
John Jones, who on his marriage had ſettled the eſtate in queſtion rute: who 


on his wife for life, with remainder to himſelf in fee, by will i a dining 


n it (after his wife's death) to his eldeſt ſon Owen Jones — 


* gue uſe cannot recover. 


for 
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for life, ſubject to certain charges, with power to raiſe 200 J. by 


——— mortgage for younger children; remainder to the iſſue male of 


Goop- 
TITLE 


O. Jones, remainder to his iſſue female; and in default of ſuch 


Dem. Jon zs iſſue to his ſecond ſon Fohn Jones for life, remainder to his iſſue 


againſt 
J NES. 


male and female; and in default of ſuch iſſue to his third and 
fourth ſon Villiam and Thomas Jones (as before); remainder to 
his own right heirs. The deviſor afterwards died, leaving thoſe 
four ſons and a daughter, In December 1780 Owen Jones by 
leaſe and releaſe mortgaged the premiſes to J. Derbiſhire in fee, 
for ſecuring 400 J.: In the releaſe it was declared that the reſi- 
due of a term of 500 years created in June 1690 and all other 
terms (if any ſuch there were) ſhould remain veſted in the ſevee 
ral perſons who were then poſſeſſed of the ſame in truſt for Der- 
biſbire, his heirs, executors, c., for ſecuring the 400 J.; and 
after payment thereof, in truſt for Owen Fones and his heirs, 
and to be diſpoſed of as he ſhould direct, and in default thereof 
to wait upon the inheritance, &'c. In January 1782 Owen Jones 
and the repreſentatives of Derbiſbire the mortgagee (who was 
then dead) by leaſe and releaſe conveyed the premiſes in queſtion 
to V. Jones [not one of the ſons of John Jones Clerk] in fee for 
a valuable conſideration, out of which the mortgage money due 
to Derbiſhire's repreſentatives was paid, On the abſtract of the 


title delivered to V. Jonet, when he purchaſed, was this me- 


morandum; © The ſaid John Jones (the above deviſor) died in- 


teſtate thirty years ago, and his widow upon whom the above 
_ ſettlement was made died in May 1780, leaving the ſaid Owen 


Jones their only child.” In June 1790 W. Jones died inteſtate, 
leaving Evan Jones, one of the defendants, his nephew and 
heir at law, who thereupon entered on the premiſes in queſtion, 
and has continued in poſſeſſion ever ſince, In OFcber 1785 
Owen Jones died without iſſue z Fohn Fones, the ſecond ſon of 
the deviſor John Fones, died on the 2d of Ofeber 1790, never 
having entered into or been in poſſeſſion of the eſtate, leaving 
Owen Jones, the leſſor of the plaintiff, his only ſon and heir at 
law. It did not appear that the outſtanding term created in 
1690 had ever been aſſigned by J. Lloyd or his repreſentatives 
before the ejectment was brought: but it was ſtated in the ver- 
dict thaton the 25th July 1793, after the ejectment was brought, 
adminiſtration of the effects of . Lhyd, unadminiſtered by 
G. Lloyd, was granted to Griffith Thomas, who on the 27th of 


July 1793 aſſigned the ſaid term to one 7 Eri Ntb i in truſt for 
| Evan Jones the defendant, 


3 
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On this ſpecial verdi& judgment below was given for the 
leſſor of the plaintiff, to reverſe which a writ of error was brought 
here. | 
Jones was to have argued this caſe for tlie plaintiff in error, 
and Ellis for the defendant: but when the cafe was called on, 
Lord KENTON Ch. J. obſerved, that on this ſpecial verdict the 
queſtion between the two litigating parties was not open to diſ- 
cuſſion; for that it was ſtated in the verdict that an old term, 
which was created in the laſt century, had been from time to 


time aſſigned, and was noticed as a ſubſiſting term ſo lately as 


in the year 1780 in the mortgage by Owen Jones to Derbiſbire. 
That as long as that was in exiſtence, it was an anſwer to. an 


ejectment brought by any other perſon. That though under 


certain circumſtances a Judge might direct a jury to preſume 
an outſtanding ſatisfied term to have been ſurrendered by the 


truſtee, yet if no ſuch preſumption were made, but it was ſtated, 


as a fact that the term ſtill continued, ſuch a legal eſtate in the 


truſtee muſt prevail in a court of law. That what was ſaid by 
Lord Mansfield in Lade v. Holford (a), “ That he would not ſuffer a 


plaintiff in ejectment to be nonſuited by a term ſtanding out in his | 


own truſtee, or a ſatisfied term ſet up by a mortgagor againſt a 
mortgagee, but direct a jury to preſume it ſurrendered,” muſt be 
underſtood with this reſtriction, that in either caſe the jury might 
preſume the term ſurrendered, but that without ſuch ſurrender 
the eſtate in he truſtee muſt prevail at law, and that to the pro- 
poſition ſo qualified he fully aſſented. 1 

Walton, who was alſo counſel for the defendant in error, 
then ſaid, that the truſtee of this old term was a truſtee for the 
perſon under whom the defendant in .error claimed, and. then ac- 
cording to the directions of the ſtatute 1 Ric. 3. c. 1. the term could 
not now avail ; that flatute enacting that“ every eſtate, feoffment, 
gift, releaſe, grant, c. of lands, Qc. made by any perſon, c. to 
any perſon, Cc. ſhall be good and effectual to him to whom it 
is ſo made, and to all others to his uſe againſt the ſeller, feoffor, 


donor, or grantor, of the ſame, and his and their heirs claiming 


the ſame only as heirs to the ſame ſeller, feoffor, donor, or 


grantor, and againſt all others having or claiming any title or 
intereſt in the ſame only to the uſe of the ſame ſeller, feoffor, 


donor, or grantor, or his or their heirs at the time of the bargain, 
. la) Bull. N. P. 110. 


ſale,” 
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 —— uſes made this comment (a); „In 1 Ric. 3. c. 1. cometh the 


Goop- 
TITLE 


again, 
Jonzs. 


of the grantor but of the mortgagee. 
term is neither within the words or the weaning of this act of 
parliament. Then here is a legal term of 500 1 veſted 


CASES 19 MICHAELMAS TERM 
ſale,” c. on which Lord Bacon in his reading on the ſtatute of 


great ſtatute for the relief of thoſe that come in by the party, 


Dem. Jon xs and at that time an uſe appeareth i in his likeneſs ; for there is not 
a word ſpoken of taking the profits to deſcribe an uſe by, but 
of claiming to an uſe; and this ſtatute ordained that all gifts 
| feoffments grants, c. ſhall be good againſt the feoffors, donors, 


and grantors and all other perſons claiming: to their uſe ; fo 
as here the purchaſer was fully relieved, and ceſtui que uſe qwas 
obiter enabled to change his feoffees; becauſe there were no words 


in the ſtatute of feoffments, grants, &c. upon good conſideration,” 


And in another paſſage (5), * There never was any ſtatute made 
directly for the benefit of ceſtui que uſe, but always for the benefit 
of ſtrangers againſt ceſtui que uſe and his fcoffees; for though 


by the ſtatute of Ric. 3. he might alter his feoffees, yet that was 
not the ſcope of the ſtatute, but to make good his affurance ts 1177 


perſons, and the other came in ex obliguo.“ 
Lord Kenyon Ch. J. It ſeems to me. that the ſtatute of 
Ric. 3. is not applicable to ſuch a caſe as the preſent: that only 


applies to caſes where the truſt in its origin was created for the 
benefit of the owner of the eſtate ; but that is not the caſe now 
before us; ; this was A mortgage term created in favour of the 
But in a court of law we cannot take cognizance 


mortgagee. 
of truſts; and we ſhould be confounding the boundaries between 


the different courts if we were to allow the plaintiff below to 


recover in this ejectment when there is a legal eſtate in another 
perſon. I am therefore clearly of r that the Tent 


below muſt be reverſed. 
AsHnvursT J. When there are two kinds of eſtates in differ- 


ent perſons, the one equitable and the other legal, the perſon 


having the equitable eſtate muſt call in aid the legal eſtate before 
he can recover in a court of law. If there had been a demiſe by 


the truſtee in this caſe the plaintiff below might have I 


but he cannot recover on his own title. 


GroseE J. The ſtatute of Ric. 3. only relates to conveyances 


originally made for the' benefit and uſe 'of the then grantor; 
whereas here the mortgage term was not created for the benefit 
Therefore this mortgage 


* 


(5) U. 39. 


(a) Bac. Law Tr. 332. Edition of 1737» 
ER in 


FL 


mp wy 6A ©» ms AA Aa .c.. 


2. 8 


* 


IN THE TarRTY-SEVENTH YEAR or. GEORGE m. ; 47 $3 


in the perſon claiming under J. Lloyd; and he not having joined 1796. 

in the ejectment, the plaintiff cannot recover. In ſome caſes the 

jury may preſume the ſurrender of a ſatisfied term, and that e 
rid of the difficulty that exiſts in this caſe: but benen it appears 2 4 

on the verdict that the term is an outſtanding term. 115 

LawRENCE J. I obſerve that the adminiſtration de bonis non 

of 7. Lloyd was not obtained until after this ejectment was 

brought, and therefore the plaintiff could not have laid a demiſe 

by the truſtee: if the jury however at the trial had preſumed 

that this term had been ſurrendered to J. Jones the deviſee of 
E. Griffiths, the adminiſtration de bonis non of J. Lloyd would 

have been out of the way. But as this eject ment is brought by 

a perſon who it appears by the ſpecial verdict has not the legal 

title, he cannot recover in a court of law, This queſtion has 

been much diſcuſſed of late years; it was once doubted whether 

or not a perſon could recover in ejectment on a clear equitable 

title: but in Doe v. Staple (a) a majority of the Judges of this 

Court were of opinion that a plaintiff in ejectment could only 
recover on a legal title. The ſame queſtion was afterwards ar- 

gued in the Exchequer- chamber before all the Judges (5), but a ſe- 

cond argument being awarded the caſe was never brought before 

them again. However, according to the caſe of Doe v. Staple 

which came before this Court on a ſpecial verdict, and the judg- 

ment in which caſe was never reverſed, I take it to be a ſettled . 

rule that the legal title muſt prevail i in a court of law. N 

With regard to the ſtatute 1 Ric. 3. it does not ſeem to me to 

be applicable to this caſe. The Legiſlature in paſſing that act 

only intended that where a perſon having an eſtate in poſſeſſion 
| conveyed it to a truſtee to his own uſe, and afterwards conveyed 

it away to a purchaſer, he ſhould not ſet up the eſtate in his 

truſtee againſt the purchaſer; that is, that he ſhould not take 

advantage of his own frand, and ſay that the conveyance to the 

purchaſer was defective on account of the legal title not ! a 5 

him, but being in his truſtee. 


(a) Ante, 2 ol 684. 


| (8) Weakly dem. V. *a, Bart. v. Rogers, This caſe firſt came before the Court of B. R. 
ö in Trin. 29 Geo. 3. on a motion to ſer aſide the verdict for the plaintiff, the point having 
deen reſerved at the trial in S merſerſpire but on account of the i importance of the queſ- 
tion, it was Converted into a ſpecial caſe, and argued before all the Judges in * AG 
res in ow ee term hy Log 


V. — | 
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1796. Walton then deſired that a venire de novo might iſſue. But 
Te Court ſaid that a venire de novo could only be awarded in 
«x 8 caſes where there was a defective finding in the verdict; and 
Dem. Jon xs that, though a great deal of evidence was unneceſſarily ſtated in 
an this verdict, ſufficient facts were found to ſhew that the plaintiff 


Jn." below could not recover on account of the legal title being in 


another perſon. . 
| Judgment reverſed, 


| Wedneſday, The Kino againſ The Juſtices of the Weſt Riding of 


ds 
* YorKSHIRE. 


Hs was a mandamus to the defendants; reciting that it 
i chat appeared to this Court 40 on the complaint of Thomas Lang 
do not con- Gent. coroner of the liberty and franchiſe of the honor of Ponte 
8 fract, parcel of the Duchy of Lancaſter in the ſaid county of 
ee Vorl,“ that he had at the General Quarter Seſſions of the peace 
fees given held, Cc. in and for the ſaid We? Riding, Cc. requeſted the de- 
3 fendants or ſuch of them as were there preſent, « to make an 


25G. 2. 
15 a; "Ty e order for payment of his fees and travelling expences in reſpect 
de paid by of certain inquiſitions taken by him on view of the bodies of 8. 
the MOD! Gibſon and E. Pickles, and at the fame General Quarter Seſſions 
returned to them the ſaid juſtices the ſeveral inquiſitions ſo taken 
by him as coroner as aforeſaid, in order that they the ſaid juſtices 
might examine and make ſuch order thereupon as the ſtatute in 
that caſe ditects. It then recited that the juſtices had refuſed 
to examine and make ſuch order, c. „ and commanded them at 
the next Seſſions to make an order, &c. 
The defendants returned that the within · mentioned inquiſition 
taken on S. Gihhſen was taken at the pariſh of Birflall in the ſaid 
Weſt Riding; and that the other inquiſition was taken at the 
pariſh of Thornhill in the ſame county; that before and at the 
reſpective times of taking thoſe inquiſitions there were and till 
are divers coroners of our lord the king of and for the faid Riding, 
and duly elected and appointed to the ſaid office of coroner; and 
that T. Lang was not then nor is now one of tlie coroners of and 
for the ſaid Riding, &c. 
Chambre, for the defendants, admitted that the return was bad; 
but took ſeveral objections to the mandamus. 1ſt. The ſtat. 28 


= 3. c. G. directs chat coroners ſhall be choſen in full counties, 
n 


The coro- 
ners of iran- 


8 
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except in ſeigniories and franchiſes: now here the coroner claims 1796. 
his fees as coroner for a particular franchiſe, without ſhewing — 
any grant, preſcription, uſage, or any other right to be coroner ; hr 
he ſhould have alleged his title, 2dly. It is not ſtated in the writ The juſtices 
that the honor of Pontefract is within the Weſt Riding of York- r 
ſhire, or that the inquiſitions were taken within the Weſt Riding; Youx- 
ſo that it does not appear that the defendants had any juriſdie- . 
tion to make the order which they are e required by the writ to 
make. 
Lambe, contra, was beginning to anſwer theſe objections: but 
Lord Kenyon, Ch. J. ſaid there was another objection to the 
writ, which alone was deciſive. It does not ſtate that the honor b 
of Pontefract contributes to the county rates, and conſequently 
the defendants had no authority by the ſtat. 25 Geo. 2. c. 29. (a) 
to make the order required. The proſecutor ſhould have alleged 
in the writ all thoſe facts which are neceſſary to ſhew that he was 
entitled to the relief prayed, and that he had a right to call on the 
magiſtrates to do that for their non- performance of which he 
ſued out this compulſory writ. : a 
Per a ee : Let the writ be 3 . 


(a) Seck. 1. enacts that for every inquiſition taken by a coroner for any townſhip or 
place contributory to the rates, directed by an act 12 Geo. 3. c. 29., he ſha'l have 205. ; 
and ſeR. 5. enacts that no coroner of any liberty or franchiſe not contributory to the 
county rates ſhall be entitled to any fees under the act, but ſhall only have ſuch fees and 
allowances as they were before entitled to, or as 2 be given to them by the perſons by 
whom t are appointed. 8 


Pick ERING again TrusTE and Another. Bruder. 
ov. 23d. 


RESPASS againſt the Ae dais who had ſeized fourteen under cer- 


hides, as viewers and ſearchers of leather, under ſtatute 3 


2 Jac. 1. c. 22. The defendants, finding they could not juſtify Court will 
the ſeizure, the leather having been improperly ſeized, applied — 


ta the plaintiff's attorney to ſettle the matter, offering to pay — 
treipals 


the price of the goods and the colts of the action; to which the ſcizing 


| attorney ſaid, that the leather was but worth 10, and that 22 
efendant's 


the plaintiff only wiſhed to recover the value, but that he had ,.qcring the 


no authority from the plaintiff to compromiſe, and therefore he 80 ds, or 
paying the 


referred them to the plaintiff himſelf. The plaintiff, on an ap- full value of 


plication to him, ſaid that he had left the matter to his attorney _— 


aud on a ſubſequent refuſal by the plaintiff to accept the value che action. 
Vol.. VII. | E 7, # of 
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of the goods and the cofts, a rule was obtained, before declaration 


- delivered, calling on the plaintiff to ſhew cauſe why, on the 
— Led defendants' undertaking to reſtore the leather or to pay the value 


the firſt inſtance in treſpaſs, * 


of it to the plaintiff together with the coſts of the action, all fur- 


ther proceedings ſhould not be ſtayed. 


| Erftine now ſhewed cauſe againſt that rule; and ſaid, that it it 
appeared that the plaintiff never canſented to take the ſum pro- 
poſed, and that this application could not be granted without 


his conſent, the preciſe value of the goods taken not being neceſ- 


farily the criterion by which the jury muſt be bound; that the 
quantum of damages to be recovered muſt depend on the cir- 
cumſtances of the ſeizure and the inconvenience ſuffered by the 

laintiff; and that as the declaration was not yet delivered the 


| Plaintiff might perhaps introduce in it a per quod, and ſeek to 


recover ſerious damages, of the quantum of which the Court 


were not the proper judges. 


Lord Kenyon, Ch. J. (ſtopping Gibbs, the Recorder, the Com- 
mon Serjeant, and Dampier, in ſupport of the rule.) Formerly (a) 
ſuch an application as the preſent would not have been ſuc- 
ceſsfal. The Court, in anſwer to an application to bring goods 
into court, uſed to ſay they had no warehouſe for ſuch purpoſe ; 
and the rule was confined to the inſtance of bringing money 
into court. But of late years it has been uſual to grant (5) 
fuch applications as this, when a fit caſe has been brought 
before the Court for that purpoſe. And this appears to be ſuch 
a caſe ; the officers in ſeizing the goods in queſtion made a 
miſtake ; -but no damage whatever to the plaintiff i iS ſuggeſted, 
and there ſeems to be no pretence to ſeek for vindictive damages. 
And as the defendants have offered to make every compenſation | 
which juſtice requires, I think we 5 Onght to make this rule 
abſolute. 

Rule abel 


(s) Vid. Sa K. 597. Benvington v. Parry, 2 Str. "WY Olivant v. Perincan ib. 8 
and 1 Jil). 23. and Harding v. Willin, Say. 120. 
(3) Vid. 3 Burr. 1364. and Cuke v. * Barnes "ts. But this appears to be 
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Nappo qui tam again/? Sir B. Hauugr, Knt. 
and Others. | 


RvLt had been obtained, calling on the defendants to ſhew 
cauſe why the declaration, which was in an action for uſury, 
' ſhould not be amended by altering the times of payment of certain 
notes in which the uſury was charged to confiſt. It was admitted. 
that the ſtatute of limitations had run, ſo that no new en 
could now be commenced. And on this ground 
Erfkine ſhewed cauſe againſt the rule ; contending that the 
amendment prayed for was in effect to enable the plaintiff to 
bring a new action after the time limited by the Legiſlature in 
ſuch caſes was expired, which was never allowed in penal actions. 
And he cited G g. t. v. Popplewell (a), and Steel g. t. v. Sow- 
erby (b), where ſuch applications had been refuſed. _ 
Gibbs and Burrough, contra, denied that any ſuch rule had been 
laid down, as ſuppoſed, in the caſes cited; for there the Court went 
on the ground that unneceſſary delay had been uſed by the re- 
ſpective plaintiffs ; and they thought it contrary to the policy of 
the law and to the poſitive directions of the ſtatute 31 Elia. c. 5. 
to permit informers to keep ſuch actions hanging over the heads 
of defendants for ſiniſter or vexatious. purpoſes. In the firſt of 
thoſe caſes the action had been depending four years; in the 
| ſecond above two years. Whereas here the offence was committed 
in September 1795, and the action commenced in Eaſſer term laſt; 
and the plaintiff could not have proceeded to trial before the laſt 
aſſizes, when hehad intended to try the cauſe, and had given notice 
accordingly, but was obliged to countermand it on account of the 
abſence of a material witneſs who kept out of the way for fear of 


55 
1796. 


— 


— 


Noe. 23d. 


The Court : 
will grant 
leave to a- 
mend in pe- 
nal actions, 
even after 
the time li- 
mited for 
bringing 2 
new action; 
provided the 
plaintiff has 
not been 
guilty of any 
unneceſſary 
delay in pro. 
ſecuting his 


_ ſuit, and the 


amendment 
prayed for 
does not in- 
tioduce any 
new ſub- 
ſtantive 1 
cauſe of 
action. 


an arreſt by the defendants for a conſiderable ſum, in conſequence 


of which the plaintiff had not been able to ſerve him with a ſub- 
peena, although it had been taken out above a month before. 
In Mace g. t. v. Lovell (e) a ſimilar application was granted to 
amend a miſtake in the ſum lent after the record had been carrie 


down to trial; and there A/or J. ſaid that amendments had been 


made after the ſtatute of limitations had run; and that at common 
law there was no diſtinction in this reſpect between qui tam and 


(a) Ante, 2 vol. 707. (5) Ante, 6 vol. 17. 


{e) 5 Burr. 2333; and vide Bondßeld v. Milner, 2 Furr. 1098. where the Court : 
gave leave to amend as to the date of the note on which the OY was afligced, 


E 2 | civil 
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Civil actions. Finally, the Court granted ſuch an application in 
| Croſs v. Kaye (a), though after the time limited for bringing a new , 
action, on the ground that the re had been no unneceſſary delay. 
Lord Kenyon, Ch. J. This is an application to the diſcretion 
of the Court; and in theſe caſes we mult take care that the plaintiff 
ſhall not unneceſſarily hang his action over the head of the de- 
fendant ; but no ſuch conduct is imputable to the preſent plaintiff, 
and the caſe laſt cited is an authority in point for our granting the 
plaintiff leave to amend, though the time limited for bringing a 
new action is expired; inaſmuch as the amendment prayed for 
is not to introduce a new ſubſtantive cauſe of action, but merely 
to reCtify a miſtake in ring out the notes. 
Per Curiam, 


Rule abſolute ad 
* 

(2) Ante, 6 vol. 543. 

(5) L4. Kenyon obſerved a miſtake. in the report of Croſs v. Kaye, ante, 6 vol. 544; 


ia the name of Mr, Deeds, which ought to have been Mr. Deaves. 


Wedneſday, ; 


Nov. 23d. 


After the 
duties of ex · 
ciſe are 
charged on 
waſh made 
for extract 
ing ſpirits, 
by 25 Geo 3. 
c. 73+, ĩf any 
part of the 
waſh is loſt 
by accident 
the manu- 
faQurer 
cannot be 
relieved 
ſrom the re- 
ſpective 
proportion 
of the duty, 
as for an 


overcharge. 


— ——————— ... — —— 


The KING again/? B. SIKEs. 


HE ſtatute 26 Geo. 3. c. 73. ,. f. diſcontinues the former duties 
granted on low wines and ſpirits for home conſumption, and 
in lieu thereof grants a duty of 6d. on every gallon of fermented 


wort or waſh made for extracting ſpirits for home conſumption, 


payable by the diſtillers. By / 2. the duty is put under the ma- 
nagement of the exciſe. By / 69. the proviſions of former acts 
are extended to this ; and amongſt others the proviſion contained 
in the 1 & M. c. 24. , 13. whereby juſtices of the peace 
within whoſe juriſdiction any brewer inhabits, upon complaint 
made to them of any overcharge returned upon him by any of 
the gaugers, are to hear and determine the ſame, and on due proof 
diſcharge or acquit ſuch brewer of ſo much of his charge as ſhall 
be made out. A complaint was made by John Cook and others 
diſtillers for home conſumption before two juſtices of the peace, 
that the complainants on the 15th of January 1795 were charged 


| bythe officers of exciſe, ſurveying their diſtillery, in 208/. 25. 8d. 
for the duties upon 6244 gallons of waſh, the ſame having been loſt 


by the burſting of the waſh tub or ſtill in which it was contained, 
and while it continued to be waſh, whereupon they prayed 
to be acquitted and diſcharged of the overcharge 3 and that the 
defendant Sites, being the colleQor of exciſe, might ſhew cauſe 


why they ſhould not be ſo diſcharged. The 2 were accord- 


8 ingly 


"TE 
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ingly ſummoned, and appearing before the juſtices, Foſeph Stott 1796. 
ſuperviſor of exciſe depoſed upon oath that the complainants on | 

the 15th of January 1795 were and {till are diſtillers for home FM . 
conſumption at Stratford in the county of Eſſex ; that on that B. 81889. 
day he, as the proper officer, attended at their diſtillery, purſuant 5 
to notice of their intention to charge their {till with waſh, Qc. to 
be diſtilled into low wines and ſpirits, when he gauged the ſaid waſh' 
which was in a veſſel called the ninth back, and found therein 
12,489 gallons of waſh, upon which he charged the duty, and 
continued in the diſtillery until the whole of the wafh was put into 
the waſh-(till in order to be reduced into ſpirits ; that he locked 
and ſealed the till about fix o' clock in the ſame evening, and left 
the premiſes after having made his charge according to the gauge, 
and entered it in his book. That afterwards in the ſame evening 
about ten o'clock, having received a meſſage from thecomplainants 
that the ſtill was burſt, he immediately attended, when he found 
the fire withdrawn from under the ſtill, which was leaking and 
he, at the requeſt of the complainants, unlocked the diſcharge 
cock, in order to let off the waſh in the ſtill, 7 prevent the ſame 
from ſetting fire to the premiſes; that the quantity of waſh men- 
tioned in the complaint, viz. 6244 gallons, was thereby by inevit= 
able accident loft and deſtroyed to the complainants, without any fraud 
or colluſion of them or any other perſon ; that the complainants now 
ſtand charged in the whole duty on the ſaid 12,489 gallons of 
fermented waſh ; and that the duty upon the quantity ſo loſt 
amounts to 208/, 25. 8d.. That when the witneſs gauged the 
waſh and charged the duty thereon, the ſame was in a fermented 
ſtate, being the ſtate in which the duty is always charged; and 
that before he returned to the diſtillery at the time the accident 
happened about half of the whole quantity of waſh with which FE 
the ſtill had been charged was drawn off into low wines and 
ſpirits. The defendant being called upon admitted the facts to 
W be true, but objected to their inſufficiency in law to authorize 
W the juſtices to diſcharge the complainants of the duty; where- 
upon the juſtices adjudged that the complainants be diſcharged 
and acquitted of the ſaid 208/. 25. 8 d., being the duty on 98 
ſaid 6244 gallons of fermented waſh, &c. | 
: This adjudication of acquittal was remoyed by certiorari into 
tis Court, and in laſt Michaelmas term 


_ | 1 Wood 
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1796. Mood for the Crown ſtated his objections to it, that the duty had 


attached, and could not be withdrawn again; and that this was not 
The ap ſuch an overcharge within the meaning of the acts as gave the 
B. Six ü · magiſtrates juriſdiction to inquire into it. The matter ſtood over 

with a view to an accommodation, but that failing. ; 
Etrſtine now ſhewed cauſe againſt a rule for reverſing the as 
| the magiſtrates; and contended that within the ſpirit of the acts of 
- parliament this might be conſidered as an overcharge ; becauſe 
owing to the inevitable accident which had happencd, the trader 
bad been charged with a duty for a greater number of gallons of 
fermented waſh than in truth he was ultimately found to be poſ- 
ſeſſed of. The duty was levied upon the ſuppoſed profit of the 
trader. Formerly it was collected pon the commodity after it was 
diſtilled into low wines, which was the next proceſs to making the 
fermented waſh ; but by the late act it wag to be taken while it 
continues in the hope of waſh; while it continues in that ſtate any 
error in the calculation of the quantity may be eaſily corrected, and 
ought in juſtice to be ſo in this inſtance, becauſe the duty is cal- 
culated in this early ſtage with a view to the ſuppoſed quantity 
that the commodity will yield when it is completely manufac- 
tured, Beſides this diminution in the quantity was made by the 
act of the officer of the Crown; and therefore any preſumption 
of fraud is entirely 1 removed, Wer which alone all the n 

of the acts are levelled. 

The Attorney General contra. One principal reaſon for removing 
the duty from low wines to fermented waſh was for the purpoſe 
of ſubjecting the trader, inſtead ot the public, to the hazards at- 
tending the ſubſequent ſtages of the manufaCtory ; ; and the duty 
was calculated accordingly, with an allowance in reſpet of ſuch 
poſſible accidents as the preſent. The duty attaches as ſoon as the 
officer has gauged the waſh and aſcertained the quantity, after 
which the commodity is at the entire riſk of the diſtiller; and this 
is ſo well underſtood, that it is frequently the ſubject of inſurance 
againſt accidental loſſes. The very point in queſtion was de- 
eided in favour of the Crown by the Court of Exchequer in Li- 
zrapp's cafe E. 36 Geo. 3. And it ĩs a point of great importance to 
the revenue to have it aſcertained, that when once the duty has at- 
tached upon any commodity, the public have no concern with any 
1 ubſcquent loſs or deterioration, to which it may be ſubject in the 
bands of the manufacturer. It was the policy of the law to eſta- 
bliſh 


7 » 7 " 5 
: — 8 CAN A 4% 8 , 
( 8 £ 
r ES EIN ht ton 4 One oy 5 
* 225 r F PE RE Fo 2 tn, 5 r c ET RN; 8 3, 
( : - E J n — ad Ef Bs SU 4 * 0 8 By wy 
* A 2 * . E Mer : . 5 N . N £ . 4 1 
2 4 5 N 5 oF = OR Re © Nn 
8 i 4 3 x r ” 


. 


er 
3 . 


— - — 
„FFF. 
2 E 
n 
D 


IN THE THIRTY-SEVENTH YEAR os GEORGE III. 


bliſh this rule in order to prevent the numerous frauds which 


were formerly practiſed. 
Lord Kenyon, Ch. J. This muſt be Aden tedges to be a 
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| 420 of hardſhip on the part of the diſtillers; and therefore we B. Sixxe. 


| wiſhed it to ſtand over to afford them an opportunity of petitioning 
the Board of Treaſury for relief; but upon the law of the caſe 
there is no diſſiculty. I am ſatisfied that this is not one of the 
. caſes over which the Legiſlature intended to give the magiſtrates 
juriſdiction; but that the clauſe referred to in the ſtatute of V. & 
M., whereby power is given to them upon complaint of any over- 
charge to afford relief, muſt be confined to overcharges of the duty 
which were ſuch at the time when che charges were made by the 
officer. But that clearly does not apply to the preſent caſe; for at the 
time when the charge was made it was accurately calculated, and the 
diſtillers were liable to pay the whole duty aſſeſſed upon them. The 
loſs which unfortunately happened afterwards can in no ſenſe eon- 
vert this into an overcharge, but is a matter altogether of diſtinct 
conſideration. The conſequence is that this adjudication muſt be 
quaſhed, the magiſtrates having aCted out of their juriſdiction. 
© AsHHURST, J. declared himſelf of the ſame opinion. 

GRrost, J. "there can be no doubt on the law of the caſe. 
The queſtion whether there were an overcharge or not muſt de- 
pend ſolely upon the fact whether the duty were charged too 
much at the time. It appears by the 16th ſection of the 26 Ges. 3. 
c. 73. that the duty is chargeable before the waſh is put into the 
ſtil!; which was dove accordingly in the preſent cafe. And there 
being no pretence for ſaying that there was any overcharge at that 
time, the magiſtrates had no authority to make any allowance'1 in 
reſpect of the accident which happened afterwards. | 

LAWRENCE, J. The time when the charge of duty is to be 
made is deciſive in the preſent caſe; and as that is required to be 
done before the waſh is put into the ſtill, and was done accurately 
in this caſe, there is no ground for ſaying that the diſtillers were 
overcharged hy the officer; and therefore the magiſtrates have 
acted without any juriſdiction. Neither can it be ſaid that the let- 
ting out of the wall from the ſtill was the act of the officer, ag 
ſuch; for he was then acting as the ſervant and at the requeſt 

of the owner, who called on him for aſſiſtance in an hour ef 
| diſtreſs, and not in yirtue of his office. 


Order quaſked 
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The Kino again/# JOHN STARTIFANT. 


THE defendant appealed to the Quarter Seſſions at Preflon in 

Lancaſhire againſt a poor rate, in which he was afſefſed 
25. 3d. in reſpe of his profits and fees of his profe ſſion as an at- 
torney : The Seſſions confirmed the rate, and ſtated the following 
caſe for the opinion of this Court. The appellant is an attorney 
at law, and an. inhabitant practiſing within the borough of 


 Preſion. There are many other attornies alſo inhabiting and 


practiſing i in the borough. The uſage of rating attornics for the 


profits and fees of their profeſſion firſt commenced by an aſſeſſment 


Wedneſday, 
Nov. 2 3d * 


In an action 


for uſury the 
borrower of 
the money is 
a competent 
witnets to 
prove the 
Whole caſe. 


made for the relief of the poor in the year 1732, and has ever 
ſince prevailed, ſuch attornies being rated according to the ſuppoſed 
profits and fees of their profeſſion or buſineſs; ſome at 125. others 


at 9s. and others at leſs ſums in each rate or aſſeſſment. Objec- 
tions have frequently been made by the attornies fo rated to the le- 


gality thereof, and in ſome few inſtances payment has from time 
to time been reſiſted; but no appeal to ſuch rates or aſſeſſments 
has before been brought to trial. The ſum of 24. 3 d. is no more 
than the appellant's juſt proportion or ſhare towards the rate, if in 
reſpect of ſuch his profits and fees of his profeſſion he is legally 
bound to contribute any thing towards the relief of the poor of 
the borough. 7 

Scarlett, who was to have argued i in fipyort of the order of 
Seſſions, admitted that the rate could not be ſupported. 

The Court faid there was no doubt in the caſe ; and they 

Quaſhed the order of Seſſions (a)- 


(a) Vid, R. v. FJ. Hegg, ante, 1 vol. 727. z and R. v. White, ante, 4 vol. 771. 


SMITH qui tam againſt PRAGER. 


T2215 was an action for ufury, tried before Lord Kenyen, Ch. J. 

at Gui/dhall. In order to prove the caſe, Bromer the borrower 
of the money was called as a witneſs; and he gave in evidence 
that on the 17thiof September 1795 he borrowed of the defendant 
9ool. to be repaid on the 3d of Ofober following, for which he was 
to pay 11/. as intereſt. That on the 13th October 1795 he bor- 


rowed of the defendant 2000 /. more, to be repaid on the 26th 


of the ſame month, for the loan of which he was to pay 42/7. and 
both 
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both the principal ſums and intereſt were repaid at the ſtipulated 
times by Bromer's drafts on his banker, which were duly honoured, 

That he was ſtill indebted to the defendant in the ſum of 4000/7. 

on a running account for this and other loans of money. Bromer 
had before the trial become a bankrupt, and had not obtained his 
certificate. It was objected at the trial that he was not a com- 
petent witneſs, on the ground of intereſt; but Lord Kenyon, Ch. J. 

over- ruled the objection, and the plaintiff obtained a verdict on 
the counts, ſtating the two tranſactions above-mentioned, there 
being other uſurious tranſactions ſtated in other counts which 


were not proved. | 
A rule having been obtained on a former day, calling on the 


plaintiff to ſhew cauſe why the verdi& ſhould not be ſet yours 


and a new trial had on this ground, 

Law, Dallas, and Giles were now to have ſhewn cauſe : but 
the Court deſired 

Erſkine, Garrow, and Gibbs, contra, to ſupport their rule. They 
contended that the bankrupt was an intereſted witneſs, becauſe 
he was called upon to impeach the legality of certain money tranſ- 
actions, which were items of the general balance that he owed 
to the defendant ; for which if he does not obtain his certificate, 
the defendant may ſue him directly; and if he does obtain it, he 
is equally intereſted in diminiſhing the amount of the debt to be 
proyed under his commiſſion ; being entitled to the ſurplus of his 
eſtate, if any, or to an allowance in proportion to the dividend that 
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his eſtate will produce. Even admitting, according to the authority : 


of Abrahams g. t. v. Bunn(a), that Bromer would have been a 
competent witneſs, after other proof had been given, that his 
drafts were paid, yet here he was called to prove that fact 
himſelf (5), and the repayments ſtated to have been made were 
merely payments upon the general account between the witneſs 
and the defendant, and not diſtin& tranſactions. It is true that 
the Court in the caſe of Bent v. Baker (c) ſeems to have conſidered 
that the objection only went to the credit of the witneſs, unleſs the 
verdict in the particular cauſe would be evidence for or againſt 
him in another ſuit : but they alſo conſidered that an intereſt in 
the event of the cauſe went to the competency of the witneſs. And 
| here the verdict would be ſuch an impeachment of the tranſactions 


() 4 Burr. 2251. 

(5) The bankers* clerks alfo proved ſuch and ſuch drafts to have been paid, which 
Bromer ſwore he had given to the defendant, 

(e) Ante, 3 vol, 27. F 


that 
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that the Lord Chancellor would not permit the items in the ac- 


count to be proved under the commiſſion, which would reduce 


Sm1fH 
ag ainſi 


the defendant's balance. In Bearda 9. f. v. Aſbton, in 1788, Lord 


Paaczt. 'Fenyon, Ch. J. at Niſi Prius refuſed to admit the payee of a note, 


who had indorſed it, to prove it uſurious until proof had been given 


by ſome, other perſon that the note had been paid. And in a caſe 


of Rothero v. Elton, Sittings after Trin. 31 Geo. 3., which was 
ſubſequent to that of Bent v. Baker, the action beiug brought by 

one who had chartered* a ſhip againſt the under-writer of a 
policy, upon which a loſs had happened, and the defence being 
that the ſhip was not ſea-worthy ; Lord Kenyon refuſed to permit 
the owner, who was called as a witneſs, to prove the affirmative, 
on the ground of his being intereſted in the event of the ſuit; be- 
cauſe if the defendant had a verdict on that ground, the plaintiff 


would have a remedy over againſt the witneſs; and yet the ver- 
dict in that cauſe could not have been given in evidence in an 
action againſt the witneſs. 


Lord KENTON, Ch. J. The caſe of Bent v. Baker laid down 
a clear and certain rule by which I have ever ſince endeayoured 
to regulate my opinion in cauſes coming before me at Ni/ Prius, 
though probably I may not have decided properly in every in- 
ſtance, when called upon to form an opihion on the ſudden, The 
rule there laid down was, that no objection could be made to the 
competency of a witneſs upon the ground of intereſt, unleſs he 
were directly intereſted in the event of the ſuit, or could avail 
himſelf of the verdict in the cauſe, ſo as to give it in evidence 
on any future occaſion in ſupport of his own intereſt. We are 


no called upon to review that deciſion; and the caſe of Abrahams 


v. Bunn has been cited. 'The report of the latter in Burrozv is a very 
full one; but I have a MS note of it ſomething fuller, , Lord 
Mansfield there ſtated the great doubt and contradiction which 
had long prevailed in the caſes upon the diſtinction between ob- 
jections which went to the competency and ſuch as went to the 
credit only of a witneſs. 'That the Courts had long been miſled 
by the authority of Lord Holt in deciding the caſe of the King 
v. Whiting (a), where upon an indictment for a cheat in obtaining a 
perſon's ſubſcriptions to a note of 100/. inſtead of 51., he rejected 
the evidence of the maker of the note; becauſe if the defendant 
were «rows Lord Holz ſaid the verdict would be ſure to be 


(a] Sat. 283. 


heard 
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heard of in an action on the note to influence the jury. That 1796. 
this decifion was followed by Lord Hardwicke i in the King v. 
| Nunes (a); but that in the King v. Bray (6) his Lordſhip had an —_ 
opportunity of reviewing his own opinion and that of Lord Pa. 

Holt, and was then ſatisfied that the objection went only to the 
credit and not to the competency of the witneſs; and that, as 
to hearing of the verdict, he, ſitting as a judge, could only hear of 
it judicially; and if it could not be afterwards given in evidence 
for the witneſs it was no objection to his competency. Lord 
| Mansfield alſo obſerved that ſince the King v. Whiting. great 
light had been thrown upon the ſubje& by three decided caſes ; 

thoſe of R. v. Bray, the Eaſt India Company v. Geflen, and Bailie 
v. Wilſon before the delegates. And he laid it down as a rule. 
that the objection to a witneſs on the ground of future intereſt 
only went to his credit, unleſs the judgment could be given in 
evidence for him in any other ſuit. Now that was the very point 
decided in Bent v. Baker; and therefore the authority of that caſe 
ſtands fully confirmed. Upon the authority therefore of all 
theſe caſes I am clearly of opinion that Bromer was a competent 
witneſs in this caſe z and that the objection to the ſituation in 
which he ſtood went only to his _— of which the jury alone 
were to judge. | 

The other Judges aſſenting, | 
| Rule diſcharged (c). 
(a). 2 Stra. 1943. (5) Rep. temp. Hardev, 358. | 
(e) Vid, Bel v. 8 ante, 3 vol. 308. S. P. } 


—— — —— | | | . 


Dor on the Demiſe of the Duke of BrprorD ogainf Ar 
KIGHTLE T. 206 


OX the trial of this ejectment at the laſt aſſizes before Lord A notice de 
wvered toa 


Ch. J. Eyre, tlie defendant, who was tenant to the leſſor tenant at 


of the plaintiff, objected to the notice to quit, which was ſerved ichocimar 
1795, toquit 


juſt before Michaelmas 1795, and was to quit © at Lady-day at *« Lady- 
« day which 


which 4will be in the year 1795. The plaintiff 's counſel anſwered, 21 3. in 
iſt, That this was evidently a miſtake in the notice delivered , the year 
to the tenant, the copy which was kept by the party ſerving * wh EN to 
being in 1796; and that the words, * which will be,” that preceded = Fs e 
the © year 1795” ſhewed that it was proſpective. 2dly, That quit at Lach- 
there was evidence of a parol notice, the written notice objected 2 


to 
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1796. to having been given to the defendant by an agent to the leſſor 
of the plaintiff after a converſation in which the latter ſaid that 


— as the former would not agree to the terms propoſed for a new 


Brp ron leaſe he was directed to give him notice to quit at the next Lady- 


"1 tg day. The plaintiff however was nonſuited, leave being reſerved 


r 6 enter a verdict for him if this Court ſhould be of opinion that 
either the written or the parol notice was ſufficient. 
A motion to ſet aſide the nonſuit having been accordingly 
made on a former day, it was now oppoſed by the defendant 8 


counſel. But, 5 
Lord KENTON, Ch. J. ſaid the time when the notice was given | 
and the words in it © which will be” manifeſtly ſhewed that this 
was a notice to quit at the then next Lady-day ; and the conduct 
of the parties alſo ſhewed that they ſo conſidered it. Then the 
year 1795 in the notice may: be rejected as an impoſhble year. 
Per Curiam, Rule abſolute, | 
Le Blanc Serjt. and Wilſon for the plaintiff. 
Sellon and Beſt for the defendant. 5 


Thurſday, OwENsON again/t Mons. 
Nov. 24th. | HEL . | | 
A. agreed to TOR for ſome articles of plate. At the trial at the laſt 


1 — 81 Wincheſter aſſizes, it was proved that on the 2d of April 
plate of B., about fix o clock in the evening the plaintiff went to the defendant's 


=> e ſhop at Southampton, and agreed to purchaſe the goods in queſtion 
arms en- of the defendant, a filverſmith, at a certain price; and wiſhing 
. to have his arms engraved on them, the defendant ſent for one 
pay for the Sed, who uſually engraved for him, to engrave the arms, and 
av who was directed by both parties to bring back the articles to the 
delivery to defendant, who was to pay for the engraving.” The plaintiff at 
the engraver 

for that pur- the time of the agreement paid the price of the goods in notes of 


poſe was not Meſſrs. Shaw, who kept a bank at Southampton. Before this hour 


| y 448 in the afternoon Shaw's houſe was ſhut up for the day; and 


right of * in conſequence of the failure of a houſe in London, Staples and Co., 
piag the at which theſe notes were payable, the houſe of Meſſrs. Shawv never 


— the opened again; and Stapler and Co. and Meſſrs. Shaw were after- 


price of the wards declared bankrupts. Seed, having engraved the plate, 
— ls brought it back on the next day (Sunday) to'the defendant, who 


by 4. 
11 the ſeller of goods take notes or bills for them, without agreeing to run the riſk of the notes being 


paid, and the notes turn out to be worth nothing, this will not be conſidered as — 


paid 
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paid him for his work. On behalf of the defendant i it was ob- 1796. 
jected that under theſe circumſtances the plaintiff was not entitled | 
to recover, becauſe the goods had never been delivered to him or 9 25 
to any perſon for him, Seed being the ſervant of the defendant and Mons. 
not of the plaintiff, and the plaintiff not having paid for the goods: 
but Mr. B. Thompſon, before whom the cauſe was tried, ſuffered 
the plaintiff to take a verdict for the amount of the goods, reſerv- 
ing liberty to the defendant to move to ſet it aſide and to enter a 
nonſuit, if this Court ſhould be of opinion that the plaintiff was 
not entitled to recover. And a rule having been obtained on a- 
former day for that purpoſe, [124.4 
Gibbs and Pell now ſhewed cauſe acninſt it. 1ft, The goods 
were delivered to the plaintiff; or ſecondly he paid for them; 
and in either caſe the plaintiff is entitled to retain the verdict. 
Firſt, they were delivered to Seed; and a delivery to him for the 
purpoſe of engraving the plaintiff's arms on them was in law a 
delivery to the plaintiff. The contract of ſale was complete; by 
that the property of the goods in queſtion was veſted in the 
| plaintiff, and the mere circuraſtance of the notes not being after- 
wards paid could not reveſt the property in the defendant, there 
being no pretence to impute fraud to the plaintiff. The ſale 
transferred the property to the plaintiff, and the right of property 
carried with it the right of poſſeſſion. The goods had been ſo 
far delivered to the plaintiff that, according to the caſe of Lick- 
barrow v. Maſon (a) and other deciſions on this ſubject, there 
== was an end of the defendant's right to ſtop the goods in tranſitu. 
== Sccondly, there being no fraud in this caſe, and the plaintiff not 
. knowing that the notes were invalid, as the defendant took them 
in payment and did not accept them ſpecially and on condition 
only that they ſhould be paid, he became a purchaſer of the notes. 
In Clerk v. Mundall, 12 Mod. 203. Salk. 124. S. C. Anonymous, 
12 Mod. 408. Anonymous, ib. 517. Bull. N. P. 277. and Ward v. 
8 Evans, 2 Ld. Raym. 930. a diſtinction was taken between thoſe 
WE caſes where a note is given at the time of the contract in payment 
for goods ſold (as the preſent caſe is) and thoſe where it is given 
in payment of a preceding debt; and in the former it is ſaid to be | 
= a | purchaſing of the note. But even if theſe notes were not taken 
is payment for the goods ſold, the defendant cannot treat this mode 
ol payment as a nullity : but he may ſue the plaintiff either on his 


* 


| 5 contract for goods ſold and delivered or on the notes. 5 050 


(a) Ante, 2 vol. 63. and 1 Ho Bl. Rep. 357. 
e | Burrough 
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Burrough and Durnford, in ſupport of the me were ſtopped 
by the Court. 


Lord Kenyon, Ch. J. This i is an exerciſe of i Ingenuity on the 
part of the plaintiff. It is an unjuſt attempt by him to take from an 
honeſt tradeſman certain goods which the latter meant to ſell to him 
on receiving a fair price for them; and the queſtion now is whether 

the defendant ſhall be compelled to give them to the plaintiff with- 
out being paid for them. To be ſure if the law were with the 
plaintiff, we could only lament it: but the law and juſtice of the 
caſe are clearly in favour of the defendant. If the defendant had 
agreed to take the notes as payment and to run the riſk of 
their being paid, that would have been conſidered as payment, 
whether the notes had or had not been afterwards paid ; and 
that is all thit is proved by the cafes that have been cited; 
but without ſuch agreement, the giving of ſuch notes is no 
payment (a). Conſiuer what were the facts in this caſe; the 
plaintiff went to the defendant's ſhop to purchaſe the goods in 
queltion ; the price was agreed upon; the goods were not to be de- 
livered then, but were to remain to be engraved at the defendant's 
expence; and while they continued in that ſituation, according to 
all the caſes that have been determined on the ſubject of ſtopping 
goods in tranſitu, they were only in tranſitu, for there had been no 
complete delivery to the plaintiff. It afterwards turned out that 
the price totally failed, the notes not being paid; and yet it is con- 
tended by the plaintiff that he may retain this verdict ; he does 
not pretend that the juſtice of the caſe is with him, but he ſays he is 
" intrenched in a pointof law, and may recover the goods in queſtion, 
and compel the defendant to bring another action againſt him for 
the price of them. But I am molt clearly of opinion that there was 
no final delivery of the goods to the plaintiff; that as long as they 
vere in the hands of the engraver, who was employed by the de- 
fendant, they were at the moſt only in tranſitu, and the price not 
being mn _ that the Urine had a right to retain 
them. 
| Gude - 1. This caſe has been argued on behalf of the plaintif 
as if the goods in queſtion had been ſold and delivered to him; if 
they had been delivered to him, the property would have veſtedin 
him, and he might have recovered the value of them in trover: U 
but the fact is otherwiſe ; the goods were left el in the poſſeſ 
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Gon of the defendant or of the perſon whom he employed to en- 
grave them; they never were delivered to the plaintiff, I think 
that under theſe circumſtances the defendant could not recover the 
value of theſe goods in an action for goods ſold and delivered, 
though perhaps he might have declared as for goods bargained and 
ſold without a delivery, The juſtice of the caſe is alſo with the 
defendant ;; the plaintiff went to the defendant's ſhop under pre- 
tence of buying theſe goods for ready money; that which he gave 


as money turned out to be worth nothing; and therefore it would 


be unjuſt that the plaintiff ſhould take the goods. without paying 
the price that he had agreed to give for them. | 

LAWRENCE, J. When the plaintiff went to the defendant” 

ſhop, the underſtanding of the parties was, that if the defendant 
would let the plaintiff have the goods in queſtion the latter would 
give him notes which would be paid when preſented: but it turned 
out that the defendant never could obtain the money for the notes; 
and therefore there was clearly no payment. Then it was con- 
tended that the goods were delivered to the plaintiff: but there is 


no pretence to ſay that Seed was the ſervant of the plaintiff; on 


the contrary he was the ſervant of the defendant; and, without 
overturning-all the caſes on the queſtion of ſtopping goods in tran- 
ſitu, we cannot ſuffer the plaintifF to retain this verdict. 


Rule abſolute. 


ManTon and Another Aſſignees of LANGWITEH a Bank- 
\___ _ _ rupt againſt Mooks. g 

THE defendant, ſheriff of the county of Leiceſer, having on 
the 19th of January 1795 taken in execution, at the ſuit of 

the Oatham Canal Company, the goods of the bankrupt, this action 
was brought by his aſſignees in order to try, amongſt other things, 
whether a ſecurity given by Lang ꝛuith to the Oakham Canal Com- 
pany, (a bill of ſale dated 24th October 1794,) was in itſelf an act 
of bankruptcy : The cauſe coming on for trial at the Lent aſſizes 


the purpoſe, which were laid-on- the Company's-premiſes on the banks of the canal; and 


67 
1796. 
— 


againſt 


Moss. 


N 0Vs 24(hs 


A. having 
contracted 
with a Canal 
Company to 
build locks 
and b;idzes 
on the caaal 
as their engia 
necr, pur= | 
chaſed tim- 
ber and other 
materials for- 


on the Com - 


pany's advancing money to him they took a bill of ſale of theſe goods, and a ſymbolical deliver of them 
by a halfpenny: Afterwards the Company took out execution upon a judgment confeſſed by A.; and 


the ſheriff ſeized theſe goods, and A. became a bankrupt, 


delivery was given that the nature of the goods would admit of, the 
premiſes, Aud held that this bill of ſale was no act of bankruptcy in A, 


1 


t. Held that A. had not ſuch a poſſeſſion of 
the goods as would enable his aſſignees to take chem within the 21 Fac. 1. c. 19. J. 11. 


for the beſt 


y being before on the Company's 


1796 
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1796. 1796 was referred to the arbitration of a gentleman at the 
— bar; and the Oalham Canal Company were by conſent made 
* parties to the rule of court. The arbitrator, being deftrous 
eg i that his opinion on the point of law might be ſubmitted to the a 
Moot. reviſion of this Court in caſe either of the parties ſhould be diffatif. 
fied with his judgment, {tated at length in his award the fats as 
they appeared to him upon examination with the grounds of his 
judgment thereon. After ſetting forth the parties to the award 
and their reſpeCtive intereſts, together with the bill of (ale, (here- 
after mentioned) and the queſtion arifing thereon, as before ſtated, 
he ſtated that the Oatham Canal Company had advanced to 
Lang with, who was employed by them as an engineer, the ſum of 
$216/. os. 9d. and that the work done by him at that time 
amounted to 1940/. 4s. 1d. That Langꝛvith had beſides expended 
in articles for the uſe of the canal, and which were then lying upon 
the banks of it, 1566/. 4s. That at this period he applied to the 
Company to advance him 600 J. more, in order to pay his creditors 
in Yorkſhire and Lincolnſhire the full amount of their debts: Upon 
which, as he was conſiderably in arrear to them, they required 
ſome ſecurity from him for the money which he owed to them; 
and accordingly a bill of ſale of part of his effects was executed 
and delivered to them by the delivery of one copper halfpenny on 
the 24th of October 1794. But this bill of ſale extended only to 
ſuch parts of his effects as were bought with their money, and were 
then lying upon the banks of the canal which were their premiſes. 
That the Company meaning to continue him as their engineer took 
no poſſeſſion of thoſe effects by ſeizing them untilthe 19th January 
1795, when diilatished with his conduct they removed him as 
_ their engineer, and ſeized the effects; after which he was declared 
a bankrupt upon another diſt inc̃t and ſubſequent act of bankruptcy, 


The bill of ſale referred to, after reciting that by certain articles 
of agreement dated 23d May 1794, between Lang with and the 
Oakham Canal Company, the former had covenanted and agreed 
with the Company to erect 19 locks upon the canal in manner 
therein mentioned; and that by certain other articles of the 24th 

of the ſame month he had covenanted with the Company to ereQ 
certain bridges over the canal, and that the Company in order 
the better to enable him to carry on and expedite the ſaid works 
had advanced conſiderable ſums to him on account; and that 
Langwith had made bricks, and purchaſed timber, lime, ſand, and 


other materials, for the uſe of the canal, which were depoſited on 
| 2 e 
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the line thereof and contiguous thereto, and that he was actos 


4 69 . 


1796. 


to ſecure to the Company the ſums which they had ſo advanced to 


him on account; he therefore in conſideration of the premiſes and 
of 5.5. bargained ſold and aſſigned to them all and every the 
bricks, clay, timber, lime, ſand, and other materials whatſocver, 
purchaſed and provided by him for the purpoſe of making and 
completing the ſaid locks and bridges upon the canal, aud then 
lying and being upon the line thereof contiguous thereto, or elſe- 
where, and he thercby put the Company into the aQual poſſeſſion 
thereof by delivering to them one copper halfpenny in the lieu 
and name of poſſeſſion and ſeifin of all the ſaid materials, &c, 
And for better ſecurity of the ſame he gave a warrant of attorney 
to confeſs judgment, dated 24th October 1794. Upon theſe pre- 
miſes the arbitrator further ſtated that it had been contended 


before him that every deed of this deſcription was fraudulent, 


unleſs it was accompanied with the poſſeſſion, except in caſes 
where the not giving poſſeſſion was conſiſtent with the intention 
of the parties and the purpoſes for which the deed was made. 
But the arbitrator being of opinion that a bill of ſale extending 


only to a part of the effeQs of a trader was no act of bankruptcy, 


_ unleſs it were done in contemplation of bankruptey; and that ſo 
far from that being the caſe here, it appeared to him that this 
ſecurity was given by Langwith to the Company under an ex- 
pectation that they would advance him 690 /. more in order to 
enable him to pay other creditors; and that in point of fact the 
Company did advance part of that ſum to him ſubſcquent to the 
bill of ſale. He conſidered that Langwith could not derive any 
falſe credit by theſe goods remaining where they were, becauſe 
from their ſituation they might naturally be ſuppoſed to belong to 
the Canal Company; or if they could be ſuppoſed to belong to 
Langwith, it muſt be in his capacity of agent to the Company, and 
to be applied to their uſe. And that according to the doctrine laid 
down in Edwards v. Harben (a) it was conſiſtent with the intention 
of the parties that poſſeſſion ſhould not be delivered in any other 
way, it being the manifeſt intention of the deed that Langwith 
ſhould continue in the execution of his contract with the Com- 
pany if he conducted himſelf properly; and therefore it would 
have defeated ſuch intention if they had ſeized upon the goods 
and ſold them, That the deed was only. intended as a ſecurity 


(a) Ante, 2 vol. 587. 
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ManToN 


and Another 
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1796. for the due execution of his contract; and that in point of faſt the 


| — — 
Man ron 
und Another 
egairft 
Moon zx. 


goods might be ſaid to be in the poſſeſſion of the Company, be- 
cauſe they were ſtated by the deed to be depoſited on the banks 
of the canal which were their premiſes. For all which reaſons 
the arbitrator adjudged that the bill of ſale was no act of bank- 


ruptcy. 


A rule having been obtained to ſhew cauſe oak the award 


ſhould not be ſet aſide, 


Gibbs, Balguy, Gally, and Torkington, were now to have ſhewn 


| cauſe (a): but the Court defired to hear the other fide. 


Perceval, Parke, and Vaughan, in ſupport of the rule. It is 


clear that Langwith was at one time in poſſeſſion of this proper- 
ty, and this was notorious to all the world; and it enabled him 
to gain credit upon it. The property therefore could not be 
changed by a ſecret conveyance between the parties unaccompa- 
nied with any viſible alteration of the poſſeſſion: but ſuch a deed 


being itſelf fraudulent and void with reſpec to creditors conſtitutes 


an act of bankruptcy. Twine's caſe (b) went on the ground of 


defrauding other creditors. There a deed of aſſignment of goods 


and chattels was held fraudulent and void, for this, amongſt other 
reaſons, that the donor continued in poſſeſſion and uſed them as 
his own. And yet there was a prior debt and a good conſidera- 
tion as between the parties in that caſe as well as in the preſent. 
The caſes of Stone v. Grubham (e), and Edwards v. Harben (d), 
proceeded on the ſame principle. Now here the poſſeſſion re- 
mained to all appearance the ſame after as before the conveyance, 


and the bankrupt continued to gain a falſe credit as the owner of 


| the goods. And the ſubſequent acts of the parties are deciſive to 


ſhe w that in their own contemplation the poſſeſſion remained in 
Langwith notwithſtanding the conveyance from him to the Com- 
pany, for they actually ſeized theſe identical goods when they 
found him upon the eve of bankruptcy, which would have been 
nugatory if-they had conſidered the bill of fale and delivery of 
the copper halfpenny a ſufficient poſſcſhon i in them before. This 
therefore ſerves to explain the prior tranſaction, and ſhews that 
the bankrupt was in the actual poſſeſſion of the goods after * 
ſecret conveyance from him. 


(a) Vid. Collins v. Forbes, antes 3 3 vol. 316. (6) 3 Ca. 80. 
(e) 2 Bulfr. 226. | (a)] Ane, 2 vol. 587. 
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in this caſe Ia other poſſeſſion could have been given. 
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Lord KenvoN Ch. J. It has been properly admitted that 
if ſuch a poſſeſſion of the goods as the nature of the caſe would 
permit was taken by the Canal Company at the time when the 


bill of ſale was executed, there is an end of the queſtion, Then 


it becomes neceſſary to conſider what was the ſituation of theſe 
parties; the Canal Company, who were carrying on great works, 
had employed an engineer, and had advanced money to him 
with which he had procured the goods in queſtion, and depo- 
ſited them on the banks of their canal, fit for the purpoſe of be- 
ing there uſed; theſe materials were of great bulk; and this 
engineer, ſo being in arrear to the Company, executed to them 
a bill of ſale of theſe goods then lying on the banks of their canal 
which were their property. In caſes of this kind the queſtion 
whether the act be or be not fraudulent depends on another queſ- 
tion whether the goods be or be not delivered with the inſtru- 
ment that profeſſes to convey them. A conveyance of goods, 


without deed, is fraudulent unleſs poſſeſſion df the goods be given: 


if it be by deed, it is fraudulent and an act of bankruptcy. But 
When 
the bill of ſale was executed the goods remained on the premiſes 
of the Canal Company to whom the conveyance was made. It 


haas been admitted in many caſes that there need not be a tranſ- 


mutation from hand to hand; where goods are in a warehouſe, 
the delivery of the key of the warchouſe has been held ſufficient 
and yet ſuch a conveyance may be as ſecret as the preſent. It 
is ſtated in the award that Langwith could not derive any falſe 
credit from the ſuppoſed poſſeſſion of theſe goods, becauſe they 
appeared from the ſituation in which they were placed to belong 
to the Company on whoſe ground they were lying. Then not 
knowing what other delivery of the goods there could have been, 


I am bound to ſay that the poſſeſſion depended on the property 
of the goods. This appears to have been a fair tranſaction; the 


goods were bought with the money of the Company and were 
intended for their uſe. This is not like Twine's caſe that has 
been referred to; that was a caſe of great fraud. I am there» 


fore of opinion that the honeſty of the caſe falls in with the law 


of the caſe, and that the deciſion of the arbitrator was perfectly 
right. | 

AsSHHURST J. The only queſtion is whether poſſeſſion of 
the goods were or were not given to the Canal Company when 


the bill of ſale was made, and I think it was. The goods were 
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1796. before lying on the premiſes of the Company, and there could 
1 have been no other delivery of the goods; it would have been 
and Another abſurd to have removed the goods from the place where they 
* were lying, ſince they muſt have been afterwards brought back to 
GORE. . 
the very ſame ſpot in order to be uſed. | 
GRosEt J. It has been contended that this deed was an act 
of bunkruptcy on the ground that it was fraudulent. But it was 
not fraudulent as far as reſpected Langwith's other creditors ; it 
was for their benefit, for the Canal Compahy in conſideration of . 
the bill of ſale were to advance him more money in order to 
enable him to pay his other creditors, and to carry on his buſineſs, 
Nor was the deed fraudulent as far as reſpected the Canal Com- 
pany. Then it was ſaid that the tranſaction was fraudulent be- 
cauſe the poſſeſſion of the goods was not changed, and Tinos 
caſe was cited to prove it: but the circumſtances of that caſe. 
differ from thoſe in the preſent; and it muſt be remembered 
that in that caſe the not transferring the poſſeſſion was only ſaid 
to be a badge of fraud, and not neceſſarily fraudulent in itſelf, 
Then we muſt take all the circumſtances of the caſe into conſider- 
ation, and ſee whether it be or be not fraudulent ; but I am of 
opinion that the queſtion of fraud as for the conſideration of 
the jury; and the duty of the jury in this caſe devolved on the 
arbitrator, who has determined that there was no fraud in the 
caſe, I agree with the determination in Edwards v. Harben, 
though even there the cafe of Bucknal v. Rojifflon was mentioned 
by Mr. J. Buller, in which it was held that the want of poſſeſſion 
did not make the bill of ſale fraudulent, it being conſiſtent with 
the deed. But in this caſe I think that poſſeſſion of the goods 
was delivered to the Company as far as poſſeſſion under theſe 
circumſtances could be given; and that there was no fraud in 
the tranſaction. 
* LawRENCE J. Tvine's caſe, on the authority of which it has 
been conterided that this deed was fraudulent, is very diſtinguiſh- 
able from the preſent. There the debtor, in order to defeat an 
execution ſued out by one of his creditors, executed a bill of ſale 
of ſome goods to another; and the vendee, though a creditor, 
ſuffered him to continue in poſſeſſion of the goods; he appeared 
to the world and acted as the owner of the goods, and indeed ſold 
ſome of them afterwards, though che profeſſed object of the bill 
of ſale was to make an abſolute transfer of the goods to the vendee. 
But it has been ſaid that in this caſe the bankrupt muſt be 
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conſidered by the world as the owner of theſe goods after the bill 
of ſale, becauſe the goods remained where they were before, and 
no poſſeſſion of the goods was delivered to the Canal Company. 
I agree that if the poſſeſſion of the goods by the Company did not 
accompany the bill of ſale, this would have fallen within thoſe 
caſes where the want of poſſeſſion was deemed a badge of fraud: 
but what was the poſſeſſion of the bankrupt himſelf before the 
bill of ſale? The goods were then apparently in the poſſeſſion 
of the Company, becauſe they were lying on their banks; the 
bankrupt had no poſſeſſion of the goods otherwiſe than becauſe 
he had the property in them: but when-he transferred that pro- 
perty to the Company, the law referred the poſſeſſion to the 
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Company who had the property, and in whom the ſole poſſeſſion 


apparently was before; and conſequently no falſe credit in the 
| bankrupt was held out to the world. I am therefore of opinion 


that this deed was not fraudulent, 


| | | Rule diſcharged. 


— 


PepLEy againſt GoppaRD. 

: | 
WO rules had been obtained, the one for an attachment againſt 

the deſ:ndant for not performing an award made the 5th of 
November 1795 under arbitration bonds, the ſubmiſſion to which 
had been made a rule of court. The other, a croſs motion made 
in laſt Trinity term to ſet aſide the attachment, on the ground that 
the award was bad on the face of it, it not being final. The arbitra- 
tors awarded that there was due from the defendant to the plaintiff 
1471. 3s. 3d. (in caſe the ſum of 25/. 11s. thereinafter men- 
tioned was paid to the defendant,) over and above the dividends 
therein after ſ.t forth; and that the defendant ſhoulT pay that 
ſum to the plaintiff on or before the 14th of December 1795. 
The award then ſet forth that doubts had ariſen in the minds of 
the arbitrators whether the ſum of 25/. 11s. for which a bill of 
exchange dated in February 1792 was drawn at the inſtance of 
the plaintiſſ on one A. Carew, payable to the defendant on de- 
mand, had ever been paid to the defendant ; and alſo whether any 
dividends over and above the ſum of 12/. had been received by the 
defendant for the uſe of the plaintiff in reſpect of a certain other 
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award is expired, An award that the defendant ſhall pay to the'plaintilF ſuch a ſum of money unlets 
within 21 days (which in fact was after the time limited for making the award) tne detendant hai 
ex"nerate himſelf by affidavit from certain payments and receipts, in which caſe ne was ou to pay a 


certain other leſs ſum, is illegal and void, being uncertain and inconcluſive. : 
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bill of exchange for 491. either drawn accepted or indorſed by one 
Elliott. Then the arbitrators awarded that the defendant ſhould 


within twenty-one days from the date of the award by an affida- 


GovparD. vit declare on oath what ſum had been received by him or for his 


ule by virtue of the bill ſo drawn on A. Carew; and if the whole 
or any part of the ſum of 25. 115. had not been paid, they 
awarded and authoriſed the defendant to deduct from the 147 /. 
37. 3d. ſo much of the ſum of 251. 115. as ſhould appear by the 
affidavit not to have been received. And further, in caſe it ſhould 


within twenty-one days from the date of the award be made to 


appear by an affidavit to be made by any perſon whomſoever that 
any ſurther dividend or ſum over and above the ſum of 124. had 
been paid by any perſon to the defendant or for his uſe, in reſpect 
of the bill of exchange for 49/., then they awarded that the de- 
fendant ſhould on or before the ſaid 14th December 1795 pay to 
the plaintiff ſuch further ſum over and above the ſaid 12/. as 
ſhould be ſo proved to have been received, &c. 

Holroyd ſhewed cauſe(a) againſt therule for iſſuing the attachment, 

and argued in ſupportof the rule for ſetting aſide the award. The ap- 


plication for the attachment is grounded on the 9 10 W. 3. c. 15. 


which directs that a ſubmiſſion to arbitration maybe made a rule of 
court, and that for non- performance of the award the party ſhall be 
ſubje& to all the penalties of contemning a rule of court, with this 
proviſo that any arbitration procured by corruption or undue means 
may be ſet aſide, ſo as complaint be made to the Court before the 
laſt dayof the next term after ſuch arbitration made and publiſhed, 
T his, it is contended, precludes the defendant from making any 
objeQion to the award after that period. But the meaning of the 
act was only to confine the party complaining to move within the 
time limited to ſet aſide an award for any matter dehors the award; 
becauſe where the objection ariſes on extrinſic circumſtances, evi- 
dence of the facts might be loſt if not brought forwards recently 


after the occaſion, and therefore it was proper that the time ſhould- 


in that reſpect be limited. But there is no danger of leaving the 
time unlimited where the objection appears on the face of the 
award; nor was there any reaſon why the Legiſlature ſhould in 
that caſe put the party to the expence of applying to ſet it aſide. 


It is clear that if an action were brought on an illegal award, the 


deſendant might object to it on that ground notwithſtanding the 
act; and if ſo it would be abſurd and inconſiſtent to ſuppoſe that 


.) This caſe was ſereral times before the Court; it was firſt mentioned in the laſt term, 
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the Legiſlature meant that the Court ſhould enforce that in a ſum- 1796. 


mary way which they are bound to reſiſt in the regular courſe of 
juſtice: and therefore by neceſſary conſtraction, when the Court 


are called upon to enforce an award, it is competent to the party Coleen 


to ſhew that it is an illegal one, and ought not to be enforced. 
Beſides an attachment only iſſues for a contempt ; and the Court 
will never conſider a party in contempt for not performing an 
award which on the face of it is illegal and void. The only me- 
thod of enforcing an award before the ſtatute of William was by 
action; and the ſtatute only meant to give a ſummary remedy in 
lieu of the former more circuitous one, but not to legalize a bad 
award ; but in the inſtances of an award being procured by cor- 
ruption or undue means, for the reaſons alluded to they thought 
proper to require that the objection ſhould be made within a cer- 
tain time. There is indeed a caſe of Dubois v. Medlycott (a), 
where the Court are ſuppoſed to have ſaid that an objection to 
the award cannot be made after the firſt term : but non conſtat 
that there the objection appeared on the face of the award. And 
beſides that was in Eafter 10 Geo. 2.3 and in Stephenſon v. Brown- 
ing (b), E. 12 Geo. 2., the Court expreſely ſaid that objeCtions 
<«c appearing upon the face of the award may be made at any time; 
* but that where the party complains of corruption or ill prac. 
«© tice he muſt do it within the time limited.” In Hutchings v. 
Hutchins (c), Lee C. J. ſaid that he remembered this diſtinction 
to be made by Mr. Juſtice Powell: “ That the Court will not 
i fet aſide an award for defeQs appearing on the face of it; but 
« this is a good reaſon _ agaiolt granting an attachment for re- 
c fuſing to perform it.” And in Holland v. Brozkes (d), the ſame 
diſtinction was taken. He then proceeded to ſhew, 2dly, that 
the preſent award was bad on the face of it, it not being conclu- | 
five between the parties, bur depending on a future examination 
and futuxe acts of one of them; and becauſe alfo thofe acts were 
not to be done until after the expiration of the time limited by 
the bonds for the ultimate deciſion of the arbitrators (e). | 
B. Morice contra. As to the argument that the act of Vm. only 
meant to preclude o bjeQQtions to the award after the time limited 
in the two eee caſes of corruption or undue means, that 


((a Barnes, 5 5. 470. ed. (5 P. 56. 

(e) Andr. 297. (d) Ante, 6 vol. 161. 

(e) By the arbitration bonds the award was to be made on or before the 6th Nov. 1795 
It was in fact made on the 5th, and the defendant was allowed 21 days after to make the 
#ffidavit e 
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would be to defeat the whole policy of the act, which was to give 
effect to awards, and render them concluſive between the parties 
to prevent further litigation ; and therefore it oy permitted ob- 
jections to be made on thoſe two grounds within a limited time; 
whereas the cunſtruftion contended for would let in more ex- 
ccptions than it excluded. What is ſuppoſed to be ſaid in the 


caſe of Stephenſon v. Browning (a) i is extrajudicial, and has no re- 


ference to the caſe then before the Count : It is a diſlinct note of 
the Reporter's at the end of the caſe. But in the preceding page 
the very point was in judgment; and there the Court held that 


an objeCtion in point of law\to the award could not be taken aſter 


the time limited. The queſtion did@not ariſe in Holand v. 
Brookes (b); for there it was only determined that an award could 
not be impeached for defects not appearing. upon the face of it 
on a motion for an attachment. But it is ſaid that as this could 


not be enforced by action, the Court will not enforce it in this 


manner. But that is begging the queſtion; for the ſtatute of 
William operates as a ſtatute of limitations, and precludes all ob- 
jections to an award in any ſhape unleſs made within the time 
ſpecified. So if a writ of error be not brought within due time 
(c) to reverſe an erroneous judgment, the courts are bound to 
give effect to the judgment afterwards, however erroneous it may 


appear to be on the face of the record; and yet the ſame argu- 


ment might be applied there as in this caſe. But, 2dly, this 
award is good on the face of it. It is true that all awards muſt 


be certain and final. But Lord Mangfield ſaid in Hawkins v. 


Colclough (d), that the certainty was to be judged of according to 
a common intent, and conliſtent with a fair and probable pre- 
ſumption. Now here the award is final; for there is nothing fur- 
ther left for the judgment of the arbitrators : and it is certain to 
a common intent; beeavuſe it is capable of being reduced to a cer- 
tainty within twenty-one days. For it awards that a certain ſum 
is due if a particular bill has been paid and certain dividends re- 
ceived ; and it points out the method of aſcertaining thoſe fas 
within a given period, and what ſhall be received or deducted 
according to the event. The maxim therefore applies, id certum 
eſt quod certum reddi poteſt. An award to pay a certain ſum, 
and give ſuch a bond as counſel ſhould adviſe as a ſecurity, is good. 
1 Kol. Abr. 250. pl. 5. In W. 222 v. Sanders (e), it is ſaid that an 


(a) Barnes, c6. (4) Ante, 6 vol. 161, 
(e) Twenty years; but that is by the ſtat. 10 & 11 V. 3. c. 14. 
(4) 1 Burr. 277. (e) Cro. Fac. 584. 
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arbitrator cannot award ſo much to be paid, and afterwards that 1796. 
if before the laſt payment it ſhall appear to him that ſuch a ſum ——— 
was due from the payee, be ſhould repay it to the other, becauſe Pre 


that is reſerving ſomething for his own future judgment. But if 2 


it had been that if the payee had ſhewn any bill of debt to ſuch a ſum, 

that this ſum certain ſhou!d be repaid, peradventure that had been 

good enouph. So an award that the defendant ſhould pay the 
plaintiff the charge of a ſuit then depending, and that the plain- 

tiff ſhould give the defendant a bill of charges was held good; 

3 Lev. 18, though ſomething remained there to be done by one 

of the partics. All theſe caſes proceeded on the ground that the 
arbitrator did not reſerve any thing for Hit future conſideration 3 

and as that was not the caſe here, this award may alſo be ſul- - 
tained, 


Lord Kenyon Ch. J. With regard to the laſt point, 1 do not 
think that the award is final. The caſe that moſt reſembles this 
is that cited from 3 Lev. 18 : but that is like the common caſe of 
leaving coſts to be taxed by the officer of the court, which does 
not vitiate the award. But here the aibitrators, inſtead of de- 
termining the points in diſpute between theſe parties, have left 
one ſum in diſpute to be decided by the perſon who of all others 
was the leaſt qualified to decide, the defendant himſelf. 

But the firſt point is one of the moſt important queſtions that 
has been agitated ſince I have had a ſeat in this Court. There 
appear to be dicta both ways. In Freame v. Pinnegar (a) Lord 
Mangſielil ſaid © that where no objection is made to an award 
within the time limited by the ſtatute, the other ſide may apply 
for an attachment to enforce the performance of the award.” Now 
that is very correct when applied to the caſe then in judgment: 
but it was not meant as a general rule; or if it were, I think that 
it was extrajudicial, and we are not bound by it. I am afraid 

however that I was miſled by this on a former occaſion (), when 
I thought that an attachment for non-performance of an award 
ought to be granted ex debito juſtitiz, unleſs a motion to ſet aſide 
the award were made within the time limited by the ſtatute. But 
on looking into the ac of parliament and the caſes that have been 
cited, I think that that opinion was haſtily formed. This is an 
authority given by the Legiſlature to the Court to be exerciſed in 

a ſummary way; the act directs that in caſe of diſobedience to 
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an award made under the ſtatute, the party neglecting or refuſſ ing 


to execute the ſame ſhall be ſubjeCt to all the penalties of con- 


temning a rule of court, &c., unleſs the award be procured by 
corruption or other undue means; in which caſe, the ſecond ſec. 
tion ſays the arbitration ſhall be judged and eſteemed void ; ſo as 
complaint of ſuch corruption or undue practice be made in the 
court, &c. before the laſt day of the next term after ſuch arbi- 
tration made, &c. When a party therefore wiſhes to ſet aſide an 
award on account of extrinſic circumſtances, it is proper that the 
application ſhould be made to the Court recently after the award 
is made and while the facts are in the memory of the parties con- 
cerned : But when the award is bad on the face of it, it carries 
with it thoſe circumſtances which go to its deſtruction; and in 
that caſe it ſeems reaſonable that the objection may be taken to 
the award at any time whenever the adverſe party endeavours to 
enforce it; and certainly this is the caſe when the attempt to en- 
force the award is by action. However this does not depend on, 
reaſon or on the good ſenſe of the thing alone; for it is ſupported 
by great authorities. In the caſe cited from Andr. 297. the 
Court ſaid that © an award could not be ſet aſide, unleſs it be for 
fraud or corruption in the arbitrators, becauſe to theſe caſes only 
the ſtatute extends.” And Lee Ch. J. added, “ that he remem- 
bered this diſtinction to be made by Mr. J. Powell, that the Court 


will not ſet aſide an award for defects appearing on the face of it; 


but this is a good reaſon againſt granting an attachment for re- 
fuſing to perform it.” Some of the other caſes that were cited 
are alſo to the ſame purpoſe. Therefore after the beſt conſidera- 
tion that I can give the ſubject, and I have frequently turned it 
in my mind ſinee the caſe firſt came before the Court, I am of 
opinion that the ſound conſtruction of the act of parliament is, 


that if a motion be made to ſet aſide an award for extrinſic mat- 


ter, it muſt be made within the time limited by the act, namely, 


before the end of the next term: but that an application for an 


attachment for not performing an award may be reſiſted at any 
time for defed s appearing on the face of the award itſelf, 
 AsnnvrsT J. I confeſs I have always underſtood the diſtine- 
tion to be that which my Lord has adopted; and I think it has 
been ſeveral (times laid down in this Court ſince I have been here. 
When either party moves to ſet aſide an award for matter dehors 
the award, the motion mult be made within the time preſcribed by 


the ſlatute: but where the de ſect is apparent on the award, the ob- 
jection to it may be taken at any time when the Court are called 


13 | upon 
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upon to enforce it; for it would ill become the dignity of a court 
of juſtice to enforce by attachment, as for a contempt of the 
Court, an inſtrument which on the face of it appears to be an il- 
legal inſtrument. This ſeems to be a ſenſible diſtinction, inde- 
pendently of the authorities: but the authorities alſo ſcem to eſta- 
bliſh it. | 

 Grose J. Two different things are prayed by theſe rules; one 
that the award may be ſet aſide; the other that an attachment 
may be granted. With regard to the ſirſt, as this was a ſubmiſſion 
to arbitration under the ſtatute, every thing that is to' be done 
either for the purpoſe of enforcing or ſetting aſide the award 
muſt be done under the powers given by the ſtatute. Now an 
looking into the act it appears that the Court have no juriſdic- 
tion to ſet aſide the award; the words being clear and explicit, 
that ſuch an application muſt be made before the end of the term 
next after the award is made. But that is no reaſon why we 
ſhould grant ah attachment for not performing the award if it be 
bad on the face of it. If the party has a right to enforce the 
award, he may bring his action, and then the adverſe party may 
take advantage of any objeCtions appearing on the award by 
pleading or demurring ; and either party may carry the record to 
another tribunal by writ of error. I do not think that this award 
is final for the reaſons already given: but even if it be doubtful 
whether the award be or be not good, we ought not to grant an 
attachment. The diſtinction in Hutchins v. Hutchins is appli- 


cable to both theſe rules; we will not ſet aſide this award, nor 


will we grant an attachment for refuſing to perform it. 
LAWRENCE J. If we grant an attachment, we deprive the 
party objeCting to it of all opportunity of diſcuſling its legality 
hereafter ; the attachment would be concluſive : whereas if we 
leave the party, who wiſhes to enforce the award, to bring his 
action, the legality of the award may be queſtioned in a ſuperior 
court on a writ of error. Since the caſe was firſt mentioned, I 


have looked into the ſeveral authorities in order to ſee whether 


the legality of an award may he queſtioned on a rule for an at- 
tachment ſor not performing it; and JI think that the caſe in 
Andrews decides that it may, for objeCtions appearing on the 
award itſelf. In many caſes the Court haye refuſed to enquire 


into the award after the time limited by the act, where the award 


appeared to be good on the face of it: but I find no caſe con- 
trary to that in Andręius, which ſeems ta mark out the true line 
of diſtinction. 


Per 8 15 Both rules diſcharged, 
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77 25 TzTHERINGTON and Another againſs Gol DING. 
0V. 2 „ * : 


It is irregu- 
la: to hod a 
defendan:. to 
bail in aſ- 

ſumpſi an 


HE plaintiffs, having held the defendant to bail on an aſi. 
davit in aſſumpſit, delivered a declaration i in trover; W.irre- 
ur on, 


then to de- Gibbs obtained a rule alling on the olaintids to ſhew _ 


clarein why an exoneretur ſhould not be entered on the bail-picce. 


A plaintiff Law now ſhewed cauſe againſt the rule; and admitted that if 


— this were a declaration in chief it would be irregular, but ſaid that 


dye before this might be conſidered as a declaration by-the-bye, and that as 


04s 1m the plaintiffs might declare in chief within two terms (which were 


chief, not yet elapſed) they might now declare in trover, and then there 
would be no irregularity. _ 

Sed per Curiam : The proceedings are irregular. The decla- 

ration in trover is not a declaration by-the-bye; and if it were. it 

would be irregular, becauſe ſuch a declaration cannot be deli- 


vered before a declaration in chief (a). 
| | Rule abſolute. 


(a) Vid. Delves q. t. v. Strange, ante, 6 vol. x58. 


Saturday, The KINO againſt R. CarPEnTER SMITH, 
Nov. 20th. ? = | 


The Court RSKINE moved for a criminal information againſt the de- 


will gran' 4 fendant for a neglect of duty as a magiſtrate of Surry on the 
rule niſi for 
acriminal 23d inſtant. 


information Lord KEnyYoN Ch. J. expreſſed a doubt whether it was not 
at the end of 


a term contrary to the practice of the Court to grant an information 
_ againſta againſt a magiſtrate ſo late in the term that he could not ſhew 


magiſtrate 

for malprac- cauſe againſt it during the term, and whether the application 
3 ſhould not be deferred until the next term: but the officers of 
not for any the Court certifying that ſuch a motion as the preſent might be 


— made at the end of a term for ſuppoſed miſconduct during the term, 
9 and that the practice alluded to only applied to caſes where the fact 
complained of happened before the commencement of the term, 
A rule to ſhew cauſe was accordingly granted. _ 
But a fimilar motion was immediately afterwards refuſed in 
R. v. Beavis and two other juſtices of the peace in Devonſhire, 


for ſuppoſed malpractices on the 4th of Juli laſt. 
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the like notice to the next Quarter Seſſions.“ 


In THz THIRTY-SEVENTH YEAR or GEORGE III. 


The KI againſt The Juſtices of STAFFORDSHIRE. 
F Fraud CESTER had obtained a rule, calling on the defendants 


to ſhew cauſe why a mandamus ſhould not iſſue, command- 
ing them to receive an appeal, as of the laſt Seſſions, apainſt an 
order of two magiſtrates for turning a road, under the ſtat. 
13 G. 3. c. 78. /.19., which enables two magiſtrates in certain 


caſes by an order to divert turn and ſtop up highways, giving an 


appeal to any perſon aggrieved by ſuch order or proceeding or by 
the incloſure of any road or highway to the next Quarter Seſ- 


ſions on giving ten days notice in writing of ſuch appeal to the ſur- 


veyor and party intereſted in ſuch incloſure if there be ſufficient 
time for that purpoſe; if not, “ ſuch appeal to be made upon 
The order for 
turning the road in queſtion, which had been made three weeks 
before the laſt Michae/mas Seſſions, was returned to thoſe Seſſions, 
in order that it might be confirmed (a) on the 6th of Oober : on 
the next day, during the ſame Seſſions, the appellant moved to 
enter his appeal againſt it, ſaying that he had had no notice of 
the order before the Seſſions, and therefore had not given the 
ten days notice of appeal required by the ſtatute : but the Seſſions 
refuſed to receive the appeal. 

Perceval now ſhewed cauſe againſt the rule. In whatever — 
of view this queſtion is. conſidered, there was no ground to re- 
ceiye the appeal at the laſt Seſſions,” and conſequently the rule 
for the mandamus muſt be diſcharged. Either the appellant had 
or had not notice of the proceeding of which he complains ten 
days before the laſt Seſſions, If he hid (and he was bound to 
take notice from the time when the old road was ſtopped up, it 
being an act of notoriety,) he ought to have given notice of ap- 
peal ten days before the laſt Seſſions ; and not having done ſo the 
Scllions were not bound to receive his appeal. If he were not 
bound to take notice of the order and of the turning of the road 
from the aCtual turning of it, and had no cther notice of the pro- 
ceeding before the laſt Seſſions, he may under the power given 
by the act appeal to the next Seſſions, on giving the notice required 
by the acl. But in no inſtance are the Seſſions bound to receive 
an appeal] unleſs the appellant has given ten days notice of appeal. 

Per Curiam. This application for a mandamus is founded on 
a ſuppoſition that the juſtices at the laſt Seſſions were guilty of 


(a) This was now admitted to be a nugatory act. 


negligence 


1-95. 
5 
Nſoday, 
Nov. 25th, 


Under the 
tar. I3 G. 3. 


37 78. 19. 


power is 
given to the 
party grieved 
to „p cal; 
aga nit an 
order, & c. 
of uitices 
for turning 
a road io the 
next Seſ- 
ſions, he 
giving ten 
djs notice 
of ap cal bee 
fore tne deſ- 
ſi ens, if there 
be Time, if 
not to appeal 
G& the fol- 
lowing eſe 


| Hons un give 


ing the like 
notice. I 
therefore the 
appeliant has 
no notice of 
the proceed- 
ing of the 
Juitices ten 
days betore 
the Seſſions, 
he cannot 
appeal 10 
thoſe Seſ- 
ſions, but 
muſt wait 
till the fol- 
lowing Seſ- 
ſions. 

A perſon is 
not buund to 
take notice 
of the turn= 
ing of a road 
from the act 
of iis being 
turned. Semb, 
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1796. negligence in not receiving the appeal: but the appellant, not 
——— having given ten days notice of appeal before the laſt Seſſions, 


1 ere — had no right to appeal. And he will not be prejudiced by this 


The zus ces 
of STary- 


rule being diſcharged; becauſe if he had no notice of this pro- 


yoxpmne. ceeding until the laſt Seſſions, the juſtices at the next Seſſions 


will be. bound to receive his appeal then on his giving the notice 
required by the ſtatute. | 
Rule diſcharged. 
. ( WE . i 
REGULA GENERALIS. 
T 1s OxDereDd, That, in all caſes where a rule is obtained to 
ſhe w cauſe why proceedings ſhould not be ſet aſide for irregula- 
rity with coſts, and ſuch rule is afterwards diſcharged generally, 
without any ſpecial direction upon the matter of coſts, it is un- 


derſtood to be diſcharged with coſts ; and the latter rule muſt be 
drawn up accordingly. 


REGULA GENERALIS. 


JT u Ozpznep, That notwithſtanding the general rule (a) made 

by this Court in Eafler term 30 Geo. 3. if any priſoner in the 
King's Bench Priſon ſhall hereafter ſtate by affidavit any ſpecial 
cauſe to the ſatisfaction of this Court for having an additional 
day-rule or day-rules beyond thoſe allowed by the aforeſaid rule, 
ſuch additional rule or rules ſhall be granted accordingly for any 
day or days enſuing ſuch application. 

(a) Hate, 3 vol. 384. 


| REGULA GENERALIS. | 
T 1s OnpERERD, That from and after the firſt day of next term, 
upon every affidavit ſworn in this Court or before any Judge 
or commiſſioner thereof, and made by two or more deponents, 
the names of the ſeveral perſons making ſuch affidavit ſhall be 
written in the jurat; and that no affidavit be read or made uſe 
of in any matter depending in this Court, in the jurat of which 
there ſhall be any interlineation or eraſure. hi 


THE END OF MICHAELMAS TERM. 


te, 
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ARGUED AND DETERMINED | 1797. 


Court of KING's BENCH, 
Hilary Term, 


In the Thirty-ſeventh Year of the Reign of GxonOR III. 


Doz on the Demiſe of T. Manrix and Joxxs againſt Tons 
WarTTs. 


* was an ejectment to recover ſome. premiſes i in Ber- — _— 
for life, un · 


mondſey in the county of Surry, On the trial it appeared ger a limited 


that J. Martin deceaſed, who was tenant for life under a ſet- 3 of 


tlement, with remainder in tail to T. Martin one of the leſſors grant a leaſe 
of the plaintiff, had a power of leaſing the premiſes in queſtion 7? 


rent; and that in 1779 he granted a leaſe to Stubbs, under 4 . 


whom the defendant claimed, for twenty-one years, at the annual confirma- 
rent of 36/.; the premiſes being then worth 601. per annum. _—_— 


That J. Martin received the rent during his lifetime. That man.—But 


the re- 


after his death, which happened June 4th 1794, Lane, who was mainder- 


authoriſed by T. Martin to receive rent for him, received rent nt, 3 


of the defendant for him, and paid part of it to the executors after the * 
of J. Martin and the reſt to T. Martin. It was objected, on — 
the part of the defendant, that, admitting the leaſe in 1779 to be „ 


that the defendant is dit tenant, and aun do en omaha to quit, 
| _ void, 
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againſt 


WATTS: 


was a valid one. 
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CASES M HILARY TERM 


void, the receipt of rent from the defendant by T. Martin created 


A a tenancy from year to year, and that the plaintiff could not re- 


rg dem. cover, not having given the defendant notice to quit. 
ARTIN 


Mr. Ba- 
ron Hotham, who tried the cauſe, being of that opinion, non- 
ſuited the plaintiff, with liberty for him to move to ſet aſide the 
nonſuit without coſts, if this Court ſhould be of — that no 


notice was neceflary. 


A rule having been accordingly Aas for that purpoſe in 
the laſt term, | 

Garrow and Marryat were now to have ſhewn cauſe againſt 
it. But 

Shepherd Serjt. and Cent, contri, were deſired to begin. 

It may be admitted that if T. Martin, one of the leſſors of the 
plaintiff, knowing his real ſituation, and that the leaſe was void, 


had nevertheleſs accepted rent from the defendant, it would have 


amounted to an acknowledgment by him that the defendant was 


his tenant, and conſequently that he could not have turned him 


out of poſſeſſion, without giving him notice to quit: but that 
admiſſion will not aſſiſt the defendant in this caſe ; becauſe here, 
ſo far from T. Martin treating the leaſe as a nullity when he 
firſt became entitled to the eſtate, he was Ignorant of his real 
ſituation, and acted under a miſtake in ſuppoſing that the leaſe 
Here the leaſe was void in its creation, the 
tenant for life having exceeded his authority in granting it; and 
no acceptance of rent by the remainder-man could confirm it. 
Fenkins d. Yate v. Church, Cowp. 482.3 Doe d. Simpſon v. But. 
cher, Dougl. 50; and Ludford v. Barber, ante, 1 vol. 94; in 


which laſt caſe Lord Mangſield ſaid, „The leaſe is ſo far void 


that the plaintiff need not have given notice in ejectment againſt 
the defendant.” But though the leaſe were void, and not 
capable of confirmation by the remainder-man accepting rent 
it appears that the latter received, the rent under a miſtaken 


notion that it was due under the leaſe; and conſequently no 


other agreement between the parties can be implied, This pre- 
ciſe queſtion aroſe in Goodtitle d. Adeane v. Prentice, executor of 


Mitchell, at the Lent Aſſizes in Surry 1790, the facts of which 


caſe were ſhortly theſe; Mr. Compton, the huſband of Mrs, 


Compton wlio was ſeiſed of the premiſes, being copyhold, with- 


out his wife's conſent in 1780 granted a leaſe to the defendant for 
forty-one years, at a ſmall rent; the huſband received the rent 
until his death in 1788, and afterwards the daughter, the _ 
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IN THE TRIRETY-SEVENTH YEAR of GEORGE III. 


of the plaintiff (the wife having died in the huſband's life-time) 
received rent to Lady-day 1789, not knowing of the invalidity of 


88 


I 1797: 


the leaſe; and there Mr. Juſtice Gould, who tried the cauſe, ruled _ dem. 


that no notice was neceſſary. 


ARTIN 
"—_ 


Lord Kenyon Ch. J. I admit all he caſes that have been r. 


cited, except the laſt at Niſi Prius: they only prove, what indeed 


is admitted by the counſel for the plaintiff i in this caſe, that a 


leaſe made by a tenant for life, which is void in its creation, 


cannot be confirmed by the reverſioner: but they do not ſhew 
that when ſach a leaſe is abandoned another relation may not 


ſubſiſt between landlord and tenant, by the one paying and the 
other receiving rent. Here one of the leflors of the plaintiff re- 
| / ceived rent by his ſteward eo nomine as rent: if the defendant 


had been a treſpaſſer no. rent could have become due; it could 


only be paid as rent under the idea that the defendant was a 
' tenant; and if he were a tenant the plaintiff cannot recover, not 


having: given him notice to quit. It would be extremely unjuſt 
that a tenant who occupies land ſhould, after he has ſown it, 


be turned out of poſſeſſion by an ejectment without any notice. 


And it was in order to avoid ſo unjuſt a meaſure that ſo long ago 
as the time of the Year Books it was held that a general occu- 
pation was an occupation from year to year, and that the tenant 
could not be turned out of poſſeſſion without reaſonable notice 
to quit (a). That rule has always prevailed ſince; and in times 
certainly as enlightened as thoſe we ought not to depart from a 
rule which was ſo wiſely and juſtly ſettled. Therefore I am 
clearly of opinion, on the authority of all the caſes that have been 


A decided, (except that at Niſi Prius, which perhaps paſſed without 
much conſideration, and cannot be put in the balance againſt all 
the other deciſions,) and on the juſtice and convenience of the 


caſe, that this rule muſt be diſcharged. 

Asfhunsr J. It is clear that the leaſe which was ; void could 
not be confirmed by the reverſioner. It is alſo clear that the re- 
verſioner received rent, as rent, after his title accrued; and by 


accepting the rent he n the defendant to bs his te- 


nant from year to year. 


GROSE J. The queſtion is, whether there was or was not any. 
evidence of a tenancy between one of the leſſors of the plaintiff 
and the defendant. It being admitted that the leaſe was void, the 


defendant was not tenant under that leaſe. But the * 


(a) Vid. 13 Hen. 8. 15 b. 


Vol. VII. ö h 8 N neodval 
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1797- received rent of the defendant; and from that moment he ad- 


— mitted that the defendant was a tenant to him of ſome kind; 


Nan rin and no other teriancy appearing here, the defendant muſt be con- 
aw ſidered as tenant from year to year. The conſequence of a 
contrary deciſion would be that, though the defendant had con- 

| tinued to occupy this eſtate for twenty years, without any other 

leaſe, the plaintiff might equally have denied that the defendant 


was his tenant. 


* 


LawRENCE J. If the defendant were not a tenant, he muſt 


have been a treſpaſſer, and ſo he muſt have continued if he had 
remained on the premiſes for any number of years: but the 
plaintiff has by his own act admitted the defendant to be his 
tenant, and cannot therefore now confider him as a treſpaſſer. 
It has been ſaid however that the plaintiff was ignorant of his 
title when he received this rent : but he was bound to know his 
own title; and he cannot be permitted to avail himſelf of his 
| Ignorance to the prejudice of the defendant, and to fay that, be- 
cauſe he did not examine his own title, he may conſider the de- 
fendant as a treſpaſſer and turn him out of poſſeſſion without 
notice. And if this is to be determined on the reafon of the 
thing, it is much more reaſonable that the plaintiff, who ought 
to have looked into his title, ſhould be bound by his own aQ, 
than that the defendant ſhould be turned out of poſſeſſion with- 
out any notice, merely on account of the ſuppoſed ignorance of 


the plaintiff, | | 
Rule diſcharged. 


— —— 


) 


geg Kxichr aui HALSEY. 
By law hops THIS was an action by the plaintiff as the occupier of a 


2 — Ga certain cloſe in the pariſh and rectory of Farnham againſt 


2 the defendatit, the farmer of the tithe of hops within the ſame, 
bind : ang ie for not taking away the tithe which was duly ſet out by the 
ſeems that "plaintiff. The ſecond count ſtated that the plaintiff ſet out 


uſt | 
{et our the the tithe according to the uſage and manner of tithing hops 


ang or voy there. The plaintiff's witneſſes ptoved at the trial that when 


hill, where the rows of hops were unequal, as they were in the preſent 


. "* inſtance, the tithe, as far back as living memory reached, had 


leaving the been ſet out in this pariſh (except where a compoſition had been 


2 paid, which in general had been the caſe,) by the tenth hill, the 


franding, binds being left uncut and the poles ſtanding z and the relation 


cannot be L of 


lupported. 13 
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of ſeveral old people now dead was given in evidence to that 
effect. That according to that rule the tithes had been ſet out 
in the inſtance in queſtion, and even with peculiar advantage to 
the defendant in the manner of doing it. And that proper no- 
tice had been given to the defendant, who had neglected bo take 
the tithe away. 

In addition to this were read copies of the proceedings in a 
cauſe of Chitty v. Reeves in the court of Exchequer, with the 
decree thereon. From theſe it appeared that a bill was filed 
in Michaelmas term 1686 by Ann Chitty, the widow and exe- 
cutrix of C. Chitty, againſt V. Reeves an occupier within the 
abovementioned pariſh of Farnham, praying an account againſt 
him for not having ſet out the tithe of his hops according to 
the cuſtom, which was therein alleged to be that the occupier 
ſhould ſet out every tenth row or hill of hops without any fraud, 
and as they ariſe, before the ſame are gathered, or the binds thereof 
cut : and the defendant by his anſwer admitted the cuſtom to 
be to ſet out every tenth hill, but alleged that the cuſtom 
alſo was for the occupier to cut the tithe. hills at the ſame 
time with his own, and to ſtrip the binds and hops from off 
the poles, -and lay them upon ſuch tenth hill, 
the farmer was to remove them in a convenient time, and pick 
them elſewhere. The anſwers of certain witneſſes to interro- 
gatories touching the manner and uſage of taking the tithe were 
alſo read; ſome of them ſtated it to be to ſet out the tenth row, 
and if there were any odd hills, then the ſame were to be 
ſet out by every tenth hill; others ſtated it fo be the tenth row, 
and where the rows were not equal by the tenth hill; all 
agreed that the binds were to be left uncut, and that the im- 
propriator afterwards cut gathered and picked the hops on the 
land within a convenient time. 'The final decree was given 
in Tr. 1687; wherein it is ſtated that, it fully appearing to 
ce the Court that the cuſtom uſage or practice of paying tithe 
hops in the pariſh of Farnham in the county of Surry for 
t above ſixty years paſt hath been that the impropriator or his 
t leflee. hath had for their tithe the tenth row when equal, or 
« elſe the tenth hill; that the ſame have been left {ſtanding with 


„ the hop binds ani; and that the impropriators, &c. have 


* always. had convenient time to come and cut the ſaid binds 
«and pick thy! hops upon the grounds; z and it further appear- 
G « ing 


from whence. . 
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« ing to the Court that if the owners of the hops ſhould take 


—« down the poles and cut the binds of the ſaid tithe hops when 
&« they cut their own, the tithe of hops would be much preju- 
Harszr. „ diced and made worth little or nothing, it being the nature 
4% of hops to be ſpoiled if they lie twenty-four hours on the 
c ground before they are picked, and it being impoſſible for the 
« impropriators, & c. to have perſons to pick the tithe hops of 
& the whole pariſh, who generally pick together, and have 


Krienr 


ct very great quantities, before they are fpoiled, in cafe the 
« pariſhioners ſhould cut the binds of the tithe hops when they 
„ cut the other nine parts; which cuſtom uſage and practice the 
* Court declares to be reaſonable and fitting to be obſerved; and in 
* caſe there was not any ſuch uſage, the Court being of opinion 
« and fo declaring that tithe hops ought to be paid in kind, 
& viz, the tenth part of the whole after picking.” 'The decree 
then proceeded to enjoin the defendant to account, he not 
having ſet ont his tithe according to the uſage. The defendant 
in the preſent caſe called no witneſſes, and the jury gave a ver- 
dict for the plaintiff with 16. damages; adding that they thought 


themſelves bound by the evidence to find for the plaintiff, but 
chat they could not approve of the mode of ning by every if 


tenth hill. 

A rule was obtained in the laſt term calling on the plaintiff 
to ſhew cauſe why the verdict ſhould not be ſet ade and a new 
trial had; againſt which 

Shepherd Serjt., Adam, Lauer, and Barrow, now ſhewed cauſe, 
The legality of the verdict is queſtioned on the ground that hops 
having been introduced into cultivation in this country long fince 


the time of legal memory, there can be no legal commencement | 5. | 


of the cuſtom ſet up by the plaintiff. It is uncertain when hops 
were firſt introduced; fome books ſay in the time of Queen 
Elizabeth ; but that muſt be a miſtake, for the ſtat. 5 &'6 Ed. 6. 
c. 5+, takes notice of the hop as a plant then in cultivation; and 
how much earlier it was planted here does not appear. But 
admitting it to have been then recently brought into uſe, 2 
ſome of the cafes ſeem to intimate (a), yet that being before the 
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cuſtom. which has fo long prevailed in this pariſh may have taken 
its riſe from a real compolition, of which no other * can 
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now be given than the uſage, which is ſufficient. 2 Pr. 2 
573. In Fackſon v. Walker and others (a), upon a queſtion whe- 
ther the vicar or impropriator was entitled to the tithe of hops 


89 


1797. 


KNICR 


agoinſt 


in fields and open places in the pariſh of Farnham, which the Herta r. 


vicar claimed as ſmall tithes, Lord Ch. B. Skynner obſerved that 
the endowment of vicarages had, in general, if not altogether, 
been ſince the time of legal memory; that many .of them were 
loft and could only be proved by uſage ; and it would be unrea- 


ſonable to expect proof of a preſcriptive right. So here, the 


ſame ſort of evidence will ſupport the preſumption of a real 
compoſition; for the witneſſes who were examined in this caſe 
| carried the uſage as far back as living teſtimony generally goes; 
and the other evidence of the declarations of. perſons dead fills 
up the chaſm between that period and the caſe of Chitty v. 


Reeves in 1687; by the decree in that caſe the ſame uſage is 


ſtated to have been proved to exiſt for at leaſt ſixty years then 
paſt z and the exiſtence and legality of it were thereby exprefsly 
eſtabliſhed. And as it is admitted on all hands that hops are 
of novel introduction, there could not have been any parti» 


cular mode of ſetting them out required by the common law); 


and none having been pointed out by ſtatate, it muſt reſt 


upon uſage alone, either ſuch as had prevailed for forty | 


years antecedent to the ſtat. 2 & 3 Ed. 6. c. 13., and thereby 
legalized, if the plant had been cultivated ſo long, or for any 
period prior to the r3th Z/iz., and therefore referrible to and 


evidence of a real compoſition. In the caſe of Crouch v. Riſe 


5 Ain (O, a prohibition was denied upon a libel in the Eccleſiaſtical 


Court for the tithe of hops, upon a ſuggeſtion of a preſcriptive 


modus to pay ſo much in lieu of the tithe ; the Court faying 
that they would take notice that hops were not of ſo ancient 
a growth: but here it is not claimed as a preſcriptive right to 
ſet them out in this manner. And it is obſervable that Tf 


. dien J., who was conſidered to be peculiarly converſant in this 


branch of the law, faid i in that and in another caſe in the ſame 


book (c) that it was then a queſtion how hops ſhonld be tithed, 


whether, by the hill, the pole, or the buſhel or meaſure. The 
caſe of Chitty v. Reeves (d), which was determined afterwards, is 
the more to be relied on, becauſe what is now contended by 
the occupier to be the cuſtom was then inſiſted upon by the 


(a) Exchequer, May 1781. 


(5) 1 Sid. 443. 
E) . 283. 


impropriator, 


E mn eo =o td nr eB bg oor re De tk, ona moe 
e — 3 ? 


90 
1797. 
Kn1GuT 


agai /} 
Harz 1. 


CASES in HILARY TERM 


impropriator, who cannot be ſuppoſed to have claimed his right 
in a leſs beneficial manner than he was entitled to. As to the caſe 
of Richard Gee v. Perch, in the Exchequer, May 1704 (a), upon a 
bill filed againſt an occupier for not ſetting out the tithe in the 
pariſh of Orpington in Kent, and for an account, where the Court 
by their decree declared that the method inſiſted on by the 
defendant for ſetting out his tithe of hops by ripping the binds 


from the poles and leaving the ſame in looſe heaps before 


the hops are picked and gathered was not a good ſetting out of 
the tithe of his hops, but that the hops ought to be picked 
and gathered from the bind before the ſame are titheable: th 
only matter in judgment there with reſpect to the hops was 
the manner of ſctting out the tithe in that particular pariſh 


of Orpington : and ſo far the judgment of the Court is againſt 


the cuſtom of cutting the bind and leaving it on the ground, 
founded, no doubt, upon the periſhable nature of the commodity, 


which would ſoon decay after it was ſevered from the ground, 


if left there : but beyond that the decree cannot be conſidered 
as of any authority, being extrajudicial. The facts in the caſe 
of Bliſs v. Chandler in the Exchequer, Mich. 1720, were dif- 
ferent from thoſe in the preſent caſe ; for there the bind was cut 
and left on the ground for the impropriator to pick: it is true 
that in the decree the Court declared, according to what was ſup. 
poſed to have been decreed in Chitty v. Reeves (b), that hops were 
not titheable till they were picked, and ought to be paid in kind 
by. the buſhel, viz. every tenth buſhel of the whale after picking : 


Bur it is evident upon referring to the decree itſelf, that that was 


a miſtake, and that the caſe of Chitty v. Reeves is miſxeported 
in the note in Bunbury 20. Then came the caſe of Walton v. 
The (), which was ultimately decided in the Houſe of Lords 


0 There was a prior 7 of Cee, widow, v. Nel in . 10 W. 3. where the par- 
ties in intereſt were the ſame as in the cther caſe of the ſame name, Richard Gee being 
the adminiſtrator of Gre, widow, It was a bill by the farmer of the tithe of the rectory 
of 'Orpingeon in Kent againſt an occupier for not ſetting out (amongſt others) his tithe of 
hops 4 Tho court of Exchequer decreed that the cuſtom infiſted on by the defendant of | 
paying 105. per acre for the tithe of bis hops is a void cuſtom, not warranted by law, 2nd 
therefore that the defendant ought to account for his tithe for the time ſpecified, accord- 
Ing to the value of the tenth part of the hops when the ſame were pulled from the bine or 
Nem(; at which time the tenth pait is ſeverable ſrom the nine parts, and the tithes by law 

able. Foth theſe caſes are cited from the decręes. Vid. 8 Vin. Abr. 58 5. S. C. 

(5) The decties of Bliſs v. Chandler, from whence this was quoted at the Bar, is ſtated 
to be made upon reading the decree in Chitty-v. Reeves, and alſo the decrees in the two. 
before mentioned cafes of Gee v. Perch. Vid. 8 Vin, Air, 58 5 | 


2 (e) 5 Bro. P. C. 99. 3 Burn's Ecc. L. 459, : tr ; 
RET TE. | in 
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in 1753, where it was held that the tithe ought” to be ſet out 
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after the hops were picked from the ſtem: there the appellant ——= 


had ſet out the tithe of his hops by every tenth hill, ſevering 


KNIGHT 
againſt 


the binds from the ſoil and leaving them on the poles; and it Hatszrs 


was held that this manner of ſetting them out was not good, 

but that the hops ought to be picked from the binds before they 
are titheable. But this was not a general declaration of the law 
reſpecting the manner of tithing hops, but a judgment referable 


to the particular caſe; for it appears by the report in Bro. P. C. 


that the general cuſtom in the pariſhes of Mick/eham and [Dorking 
where the cauſe aroſe was to ſet forth the tithe by every tenth 
meaſure after the hops were picked: and previous to the time 
when the diſpute aroſe, not only all the other occupiers but the 


appellant himſelf had ſet forth his tithes in that manner; and 


therefore he was eſtopped from infiſting upon any other manner of 
ſetting out the'tithes. But even if that caſe be taken as declara- 
tory of the general rule with reſpect to tithing hops, yet it can 
only apply. to caſes where no cuſtom exiſts of ſetting them out 
in a different manner, as in this caſe. Nor 1s there any thing 
unreaſonable in this cuſtom ; for generally ſpeaking any thing 
which is of the growth of the earth is titheable as ſoon as it is 


ſevered from the ground; and it is. only neceſſary then for the 
. occupier to ſeparate the tenth part from the other nine parts, 


which is already done here by the manner of planting; and the 
not cutting the bind is for the benefit of the rector, becauſe ,of 


the periſhable quality of the flower, if it be not gathered ſoon 
after the plant is ſevered from the ground. But it would be 


very hard, if becauſe it had been determined that for the benefit 


of the rector it ſnould not be ſevered and left on the ground 
therefore he was entitled to derive the advantage of the whole 


labour of the cultivator. It is ſtated in 3 Burn's Ecc. L. 448. that 


wood when titheable is ſet out, while ſtanding, by the tenth acre 


pole or perch, or, when cut down, by the tenth faggot, &c. as the 


cuſtom has been; which ſhews that ſuch a cuſtom may be good. 


So graſs is only titheable after it is made into hay by cuſtom, 
for the#tithe is due of common right as ſoon as it is ſevered 


and divided into graſs cocks. Ib. 427, 428. By 1 Leon. 9g. it 


ſhould ſeem that a cuſtom to ſet out the tenth land of corn 
reckoning from the church, in lieu of all tithes of corn, may be 
good; though if the occupier in fraud of the cuſtom neglect to 
manure or cultiyate the tenth land in a'/proper manner, the 

| G 4 5 rector 
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rector will be entitled to take his tithe as at common law. But 


— — eren at common law corn is titheable as ſoon as it is ſevered and 


Kn1iGHT. 
againſt 


ſet out in ſheaves; and the taking the tithe when ſet out in 


Haiszy. ſhocks is by cuſtom. Now the cuſtom in queſtion ſeems ſo far 


beneficial to the rector that he may take his tithe when moſt | 
convenient and beneficial to himſelf; and poſſibly he may alſo 


be entitled to the bind as well as the flower. 

Lord Kznyon Ch. J. As this is a queſtion of great im- 
portance not only to the parties concerned in this cauſe but alſo to 
the public, it is right that it ſhould be ſettled at once, Whether 
tithes be or be not a proper mode of providing for a numerous 
claſs of perſons of great reſpectability, the clergy, I will not 
preſume to ſay: It is ſufficient for us in a court of law, that this 
is the mode eſtabliſhed by the laws of the country. It has been 
faid in 'the argument of this caſe that the manner of tithing 
on which the plaintiff inſiſts, is not only thę moſt convenient, 
but that it is the only one in which juſtice can be adminiſtered 


to all the parties: but that is contradifted by the jury in this 
caſe; for though in general it is ſuppoſed that the opinions of 


laymen are not favourable to the rights of the clergy, the jury 
who tried this cauſe ſaid in expreſs terms that the mode of tith- 
ing relied on by the plaintiff would be open to much injuſtice. 
F never before heard any objection made to the cafe of Walton v. 
Tjers : We need not now inquire whether that caſe were or 
were not rightly decided; it is ſufficient to ſay that the decree 
made by the Court of Exchequer was affirmed in the Houſe of 
Lords: but if we were to canvaſs the propricty of that deter- 
mination, my opinion would coincide with it; and it was there 
held that hops ought to be picked and gathered from the binds 
before they are titheable. But it has been contended that, though 
ſuch be the common faw mode of tithing hops, the ufage in this 
pariſh differing from it is good in point of law. In order to 


prove this ſome caſes have been cited, and among the reſt one 
relating to the tithes of corn, where it was ſaid that the tenth 


part of the land ſhould be ſet out for the tithes : but by reading 
to the end of that caſe, it appears that ſuch a cuſtom cannot pre- 


vail, for Wray Ch. J. there ſaid, that the cyſtom was againſt 


reaſon and ſo void (a). That there may be a particular mode of 
eng in | OMRON. er ae, a modus nn is 8 pefieenly clear: 
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but the plaintiff's counſel cannot ſtate one ſingle caſe where a 
cuſtom hes been held to be good by which the party paying 


tithes can be excuſed paying a part only of the tithe and ſubſtt- 


tuting nothing elſe in lieu of the remainder. There may be a 


| cuſtom to pay leſs than the whole tithe, where the perſon paying 


does ſomething 1 in lieu of and as a compenſation to the parſon for 
the reſt ; as in the inſtance of corn, By common law the tithe of 
coro is payable 3 in ſheaves and not in ſhocks: but if the farmer 
adds his own labour and takes care of it until it is made” into 
ſhocks, he may by cuſtom be excuſed by paying only an eleventh 
or twelfth part of the corn: hut in ſuch caſes the labour of the 
farmer added to the quantum of the tithe taken is confidered to be 
an equivalent for the full tithes. But in no caſe whatever can 
the farmer be excuſed by paying a part for the whole of the tithes 
where he does or pays nothing in lieu of the reſt. In the caſe of 


hops it was determined in V. alton v. Tyers that a tenth part of the 


hops, after it is ſevered from the binds, is to be paid to the owner 
of the tithes. But it is now ſaid that the hops are not to undergo 


that proceſs before the tithes are payable, for that it is ſufficient for 


the farmer to ſet out the tenth row, or the tenth hill, before the 
hops are gathered. Now, independently of the above deciſion, 
and conſidering only the convenience and juſtice of the caſe, the 
propriety of that mode of tithing may well be doubted. Hops 
require much care and cultivation; and if it were ſufficient for 
the farmer to ſet out a tenth row, or tenth hill, perhaps the whole 
would not be cultivated in the ſame way, and leſs care would be 
beſtowed on the tenth row than on the other nine. Then it was 
argued that the tithe owner did not even know the extent of his 
own rights, for that-he was entitled to the tenth bind as well as 
to the tenth part of the hops. But in the caſe above mentioned 
of Walton v. Tyers the contrary was determined; and this bears 
ſome analogy to the caſe of hay and clover: the tithe of hay is 
2 great tithe z that of clover ſeed is a ſmall tithe ; and ſome years 
ago a difpute (a) aroſe between the impropriator and the vicar 


reſpecting ſome clover that was left for ſeed, the rector claiming 


the clover with the ſtalks ; but the Court of Exchequer was of 
opinion that the rector was not entitled to the ſtalks, and that the 
vicar was entitled to the tithe of the clover ſeed as a ſmall tithe. 
The only ground that could raiſe the poſſibility of a doubt in this 
caſe is, that there may have been a real compoſition in the pariſh 


) Vid. Wallis v. Pain, Com. 633. 
prior 
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1797. prior to the reſtraining and diſabling ſtatutes: but no evidence of 
——— ſuch a compoſition appears. A real compoſition for all .ſmall 
I tithes in the pariſh may be extended to hops as well as to other 
Harter. ſmall tithes. And though no written inſtrument can be produced 
ſhewing the agreement, every favourable intendment is made in 
theſe caſes, where the facts warrant ſuch an intendment. But if 
this were an agreement to pay a part only of the thing itſelf, 
it cannot be ſupported as a compoſition : there muſt be a quid 
pro quo, which the party may be able to deſcribe to the Court, 
In the caſe cited from Siderfin, Mr. J. Twiſden ſaid it was not 
then ſettled whether hops were titheable by the hill, the poll, or 
the buſhel: but that has been ſince ſettled, and we are now 
enabled to declare what the law is on this ſubject; and one 
part of that caſe is of importance as applicable to the preſent, for 
there it was ſaid by the Court that there could not be any 
cuſtom reſpecting hops, becauſe they were of modern introduc. . | 
tion; ſo that there cannot be a modus decimandi for hops only. 
T am therefore clearly of opinion that the verdict given for the 
plaintiff muſt be ſet aſide, and that a new trial mult be granted, 
in order that he may have an opportunity of proving (if he can) 
a real compoſition : the evidence given upon the former, trial is 
not ſufficient to repel the common law right, which is in favou; 
of the defendant, 

| AsHnvussrT J. declared himſelf of the ſame opinion, 

GROSE J. The ground of the verdiCt 1 is, that the plaintiff had 
ſet out the tithes according to law: it appears by the evidencę 
given that he ſet them out by the tenth hill, and the queſtion is, 
whether that be or be not the legal method of ſetting out the 
tithes of hops; for unleſs it be, the action cannot he maintained, 
Now it was decided in Walton v. Tyers that this was not the 
legal mode of ſetting out tithes, but that the owner of the tithes 
is entitled to the tenth part aſter the hops are ſevered from 
the binds. Then it was argued that whatever may be the mode 
of tithing hops in general, ſome real compoſition may be inferred. 
But the very thing contended for by the plaintiff is illegal; he 
inſiſts on a cuſtom to pay a part, inſtead of the whole, of the 
thing. Taking the hops after they are picked and meaſured is 
much more beneficial to the owner of the tithes than ,taking 
them by the hill or row : then the queſtion comes to this, whether 
we are to infer an agreement between him and the growers of 


hops that he ſhall accept the thing in a leſs benencial ſtate 
tan 


. Lore 
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than that in which he is by law. entitled to have it without any 
compenſation. We could not infer ſuch an agreement, even 
if the introduction of hops into this country had been more- 
ancient. The caſe of Chitty v. Reeves has been referred to in 
ſupport of this uſage: but it muſt be recollected that that caſe 
was determined in 1686, and that the caſe of Walton v. Tyers, 
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KNIGATr 
againſt 


Hauer r. 


which is contrary to it, did not happen until long afterwards, in 


the year 17533 and the reaſons given in ſupport of that caſe 
deſerve great attention, “ that the mode of ſetting out the tithe 
of hops by meaſure after they are picked from the bind or ſtem 


is the faireſt and moſt equal method, and liable to the leaſt | 


inconvenience: whereas the method of tithing by every tenth 
hill is liable to great fraud” and the determination in that caſe 
was confirmed by the Houſe of Lords. Therefore as the plaintiff 
has not proved that which it was . neceſſary for him to prove, 
namely, that he had ſet out the tithes regularly and according to 
law, he cannot retain this verdict, 

LAwRENCE']. 
material for the plaintiff's counſel to conſider two of the caſes 
that have been cited to ſhew that the cuſtom to take the tithes 
in the way contended for by the plaintiff is a good cuſtom in 
point of law. To the one, that the tenth part of the corn when 
growing on the land might be ſet out as the tithes, Ld. Kenyon 
has already given the ſame anſwer that Wray Ch. J. gave, that 
the cuſtom was againſt reaſon and void. The other, reſpecting 

the tithe bf wood ſet out in the ſame way, is only a dictum of 
Dr. Wood (a), which is no authority.in a court of law ; and beſides, 
chat was at a time when it was vexata queſtio whether tithes 

were at for wood. 
Rule abſolute, 


(0 3 Burn' s Fee. L. 448.; Woods Inſt. Ib, 2+ c. 2. 180. But ſee Hob, 2 50. 


PazSTON againſt EATTOOns. | 


If this caſe goes down to trial again, it may be | 


Thwſday, 


Fan. 26th. 


T HE award in this caſe having been made on an Improper 
ſtamp, 


Law moved on a former day to ſet it aſide for that defect. 
Chambre, who now ſhewed cauſe againſt that rule, ſaid that the 
application was made too early; that if the plaintiff had moved for 
zn attachment for non-performauce of the award, or taken any 
other 


If an award 
be made on 
an improper 
ſtar p, and 
no applica- 
tion be made 
to enforce 
the award, 
the Court 
will not ſot 
it aſide. 
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1797. prior to the reſtraining and diſabling ſtatutes : but no evidence of 
ſuch a compoſition appears. A real compoſition for all ſmall 
tithes in the pariſh may be extended to hops as well as to other 
Harszr. ſmalltithes. And though no written inſtrument can be produced 
| ſhewing the agreement, every favourable intendment is made in 
theſe caſes, where the facts warrant ſuch an intendment. But if 
this were an agreement to pay a part only of the thing itſelf, 
it cannot be ſupported as a compoſition : there muſt be a quid 
pro quo, which the party may be able to deſcribe to the Court. 
In the caſe cited from Siderfin, Mr. J. Tuiſden ſaid it was not 
then ſettled whether hops were titheable by the hill, the poll, or 
the buſhe} : but that has been ſince ſettled, and we are now 
enabled to declare what the law is on this ſubject; and one 
part of that caſe is of importance as applicable to the preſent, for 
there it was ſaid by the Court that there could not be any 
cuſtom reſpecting hops, becauſe they were of modern introduc- 
tion; ſo that there cannot be a modus decimandi for hops only. 
T am therefore clearly of opinion that the verdict given for the 
plaintiff muſt be ſet aſide, and that a new trial mult be gtanted, 
in order that he may have an opportunity of proving (if he can) 
a real compoſition : the evidence given upon the former, trial is 
not ſufficient to repel the common law right, which is in favou; 
of the defendant, | | | 
As8HHuRST J. declared himſelf of the ſame es 
GRoss J. The ground of the verdict is, that the plaintiff had 
Tet out the tithes according to law: it appears by the evidencę 
given that he ſet them out by the tenth hill, and the queſtion is, 
whether that be or be not the legal method of ſetting out the 
tithes of hops; for unleſs it be, the action cannot he maintained, 
Now it was decided in Walton v. Tyers that this was not the 
legal mode of ſetting out tithes, but that the owner of the tithes 
is entitled to the tenth part aſter the hops are ſevered from 
the binds. Then it was argued that whatever may be the mode 
of tithing hops in general,.ſome real compoſition may be inferred. 
But the very thing contended for by the plaintiff is illegal ; he 
inſiſts on a cuſtom to pay a part, inſtead of the whole, of the 
thing. Taking the hops after they are picked and meaſured is 
much more beneficial to the owner of the tithes than ,taking 
them by the hill or row : then the queſtion comes to this, whether 
we are to infer an agreement between him and the growers of 
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than that in which he is by law entitled to have it without any 
compenſation. We could not infer ſuch an agreement, even 
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if the introduction of hops into this country had been more- KA 


ancient. The caſe of Chitty v. Reeves has been referred to in 
ſupport of this ulage: but it muſt be recollected that that caſe 
was determined in 1686, and that the caſe of Walton v. Tyers, 


againſt 


HALs ZT. 


— 


which is contrary to it, did not happen until long afterwards, in 


the year 17533 and the reaſons given in ſupport of that caſe 
deſerve great attention, * that the mode of ſetting out the tithe 
of hops by meaſure after they are picked from the bind or ſtem 
is the faireſt and moſt equal method, and liable to the leaſt 
inconvenience : whereas the method of tithing by every tenth 
hill is liable to great fraud;” and the determination in that caſe 
was confrmed by the Houſe of Lords. Therefore as the plaintiff 
has not proved that which it was neceſſary for him to prove, 
namely, that he had ſet out the tithes regularly and according to 
law, he cannot retain this verdict. 

LawRENCE J. If this caſe goes down to trial again, it may be 
material for the plaintiff's counſel to conſider two of the caſes 
that have been cited to ſhew that the cuſtom to take the tithes 
in the way contended for by the plaintiff is a good cuſtom in 


point of law. To the one, that the tenth part of the corn when 


growing on the land might be ſet out as the tithes, Ld. Kenyon 
has already given the ſame anſwer that Wray Ch. J. gave, that 
the cuſtom was againſt reaſon and void. The other, reſpecting 
the tithe bf wood ſet out in the ſame way, is only a dictum of 
Dr. Mood (a), which is no authority. in a court of law; and beſides, 
that was at a time when it was vexata  queſtio whether tithes 
were payable for wood. 

Rule abſolute, 


(a) 3 Burn's Ecc. L. 448. ;. Wood's Inf. lib. a. e. 2. 180. But fee Hob, 2 50. 
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: Fan. 26th, 


T HE award in this caſe having been made on an Ingpropes 
ſtamp, 


Law moved on a former day to ſet it aſide for that defect. 
Chambre, who now ſhewed cauſe againſt that rule, ſaid that the 
application was made too early; that if the plaintiff had moved for 
an attachment for non performauce of the award, or taken any 
other 
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1797. other ſtep to hn it, this would have been a good cation, 
— But he obſerved that the award might even now be rendered a 
| pho =" valid inftrument by procuring the proper ſtamp and paying the 

EasTwood. penalty for it. And that the award in its prefent form might be 
conſidered as a nullity, and ſo not the object ot any motion at 
all. And 

The Court agreeing with him, | 
| Diſcharged the rule, 


| — | SMITH againſt MILLER. 

Bail are not TH defendant was arreſted on a latitat in Surry, returnable 
1 in laſt Michae/mas term; at the time of the return the parties 
[eo tbename were in a ſtate of compromiſe, and ſo continued until the 18th 
eee January, when the defendant put in bail above, and gave notice 


county be 
erg in thereof to the plaintiff, But notwithſtanding ſuch bail and 


piece. notice, the plaintiff on the 19th of January procured an aſſign- 
ment of the bail bond; and on the 23d of January ſued out a 
bill of Midaliſex againſt the defendant and his bail. Whereupon 
a rule was obtained, calling on the plaintiff to ſhew cauſe why 
the proceedings on the bail-bond ſhould not be ſtayed. 
' Reader now ſhewed cauſe againſt that rule; contending that 
thoſe proceedings were regular, becauſe the bail above was not 
regularly put in in the firſt action, the county of Middleſex having = 

been inſerted in the bail-piece inſtead of Surry. And he cited N 

Garnett v. Heavifide, Barn. 63. 

Lawes, in ſupport of the rule, obſerved that the caſe cited hap- 
pened in the Common Pleas, the praQice of which court is no 
guide for the practice of this in general; much leſs ought it to 
be ſo in this particular inſtance, becauſe there are different filazers 
for different counties, whereas in this court there is only one 
filazer. | 

But The Court thought that the caſe of —_— v. Heavi jd 


was * and therefore they 


: Diſcharged the rule. 
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HopGsown and Others againſt BELL. 


THIS was an action of debt on bond, dated 4th of March 

1780, in 1000/. given by the defendant to Slack the plain- 
tiffs* teſtator ; to which the defendant pleaded that the cauſe of 
action accrued before the defendant became bankrupt; and on 
the trial a verdi was given for the plaintiffs, ſubject to the opi- 
nion of this Court on a caſe reſerved, 

In the year 1778 the defendant prevailed on Slack, the plain- 
tiffs” teſtator, to become his ſurety for 500/. to J. Greenwell, and 
accordingly they executed a joint and ſeveral bond, dated roth 
Auguſt 1778, to Greenwell in 1000/., conditioned for the pay- 
ment of 500/. and intereſt on the 10th of February then next. Two 
years afterwards Sack conſented to become ſurety for the de- 
fendant for 3001. to T. Wheldon ; and on the iſt of March 1780 
Slack and the defendant executed a bond to Weldon in 600l., con- 
ditioned for the payment of 300/. and intereſt to Meldon on the 
1ſt of September following. The defendant on the 4th of March 
1780 gave his bond to Sac, on which the action is brought; 
and the condition (after reciting the two former bonds and con- 
ditions) was that the defendant ſhould pay to Greenwell and 
Wheldon reſpectively the ſaid two ſeveral ſums of gool. and 3ool/,. 
with intereſt, according to the true intent and meaning of thoſe 
two bonds, and in full diſcharge and ſatisfaction thereof; and 
alſo that he (the defendant) ſhould ſave Slack his executors, &c. 
harmleſs ang indemnified from all damages, &c. which he or 
they ſhould ſuffer by reaſon of Slacl's having become bound, &c. 
On the 15th of April 1786 the defendant became a bankrupt, 
and on the 12th of April 1788 he obtained his certificate. 
Mbeldon proved the bond given to him under the defendant's 
commiſſion, and afterwards called on the plaintiffs, as S/ack's ad- 
miniſtrators, who paid the principal and intereſt on the 27th of 
May 1796. 

F. Vaughan for the plaintiffs. The objeCtion on which the 
defendant relies is, that the bond on which the action is brought 
was forfeited before the defendant's bankruptcy, that the debt 
might have been proved under his commiſſion, and conſequently 
that his certificate is a bar to this action. But by adverting to the 
dates of the Fm inſtruments, and the language uſed in the 
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1797. condition of this bond, it will appear to have been the manifeſt 
intention of the parties that this ſhould only be Conſidered as a 
NS: bond of indemnity, and that as the plaintiffs were not damnified 

Barr. until after the defendant became a bankrupt, they have a right to 

enforce this bond at law. The condition of the bond in queſtion 
was to pay the two former bonds, and alſo to indemnify the 
plaintiffs' teſtator: but the condition is utterly impoſſible with 
regard to the firſt bond; for the day of payment of that bond 
was then paſt. This evidently ſhews that the parties only meant 
that this laſt bond ſhould be, not as the language of it in the for- 
mer part of it imports for the payment of the firſt bond on the 
day therein mentioned, but only as a bond of indemnity to S/ack. 
And if that were ſo with reſpect to the firſt bond, the condition 
of the third bond ſhews that ſuch was alſo their intention reſpect- 
ing the ſecond bond; for it is conditioned for the payment of the 
two ſeveral ſums of 500/. and 3ool. © according to the true in- 
tent and meaning of thoſe bonds.” The intention of the parties 
therefore being clear, the Court may conſtrue the condition of 
this bond according to that intention, though againſt the letter; 
according to what is ſaid in Cart. tog. 

Lord KE NTON Ch. J. (Stopping Weed, who was to have vowel 
for the defendant.) This queſtion has been at reſt for more than 
half a century. Where the debt accrues ſubſequent to the bank- 
ruptcy, it cannot be proved under the commiſſion. Many caſes 
of that ſort happened in the time of Lord Hardwicke, who regret» 
ted that he could not permit the creditors to come in under the 

commiſſion : but this is one of thoſe caſes in which he would have 
had no difficulty ; he would have been enabled by the rules of 
law to do what the juſtice of the caſe required, permitted the 
plaintiffs to prove their debt under the commiſſion. Where there 
is a legal debt prior to the bankruptcy, there is no doubt but that 
the creditor may come in under the commiſſion, as was held in 
the caſe ex parte Wincheſter, 1 Ath. 116., in which caſe, and alſo 
in that ex parte Groome, Ld. Hardwicke took this diſtinction; if 
the bond be forfeited at law before the bankruptcy, though in 
equity the money is not then payable, the Court will avail itſelf 
of the debt at law to protect the party who is in conſcience en- 
titled: but if the bond be not forfeited before the bankruptcy, the 
creditor cannot prove his debt under the commiſſion. Then the 
queſtion here is whether the bond, on which the action is brought, 


were or were not forfeited before the defendant became a bank- 
rupt; 
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rupt - of that there can be no doubt. | If the plaintiffs' teſta- 1797+ 


tor had only become ſurety for the defendant on the firſt bond, - nt = 
| ODGSON 


there might nave been ſome weight in the argument of the plain- 
tiffs: but he had joined in two bonds, and the bond in queſtion 
was given to indemnify him againſt both thoſe bonds; now if 
any part of the condition of this bond were broken before the 
defendant's bankruptcy, the bond was forfeited at law, and the 
plaintiffs might have come in under the defendant's commiſſion, 
according to the cafes I have alluded to. If I abſtain from going 
into all the diſtinctions on this ſubject, it is becauſe Ld. Hard- 
wicke-explained and enlarged upon them all with great accuracy 
and perſpicuity in the caſes referred to: and it is ſufficient for 
me to refer in general to thoſe authorities, and to the ſubſequent 


caſes confirming them. 


GRosE J. This bond is conditioned for the performance of 


two things; the one for the payment of the ſums ſecured by the 
two former bonds, the other for the indemnity of the plaintiffs? 
teſtator ; and if any part of the condition were broken, it is ſuf- 
ficient. The plaintiffs' argument is well founded, as applied to 
the firſt bond; the bond was ſo far conditioned to do an impoſ- 
ſible thing, to pay a ſum of money on a day then paſt : but the 
ſecond bond was not payable until afterwards, namely, on the 
Iſt of September after the execution of the bond in queſtion ; but 
the money ſecured by that bond was not paid on the 1ſt of Sep- 
tember, and therefore the bond in queſtion was forfeited. In 
Perkins v, Kempland, 2 Bl. Rep. 1106, a bond given to ſecure an 
annuity was held to be forfeited becauſe one payment was not 
made on the day when it was due, the 19th of January, though 
the money was paid on the 1ſt of February following (a). Now 
that caſe feems to be an authority for our determination in this, 
that the bond on which the action is brought was forfeited be- 
fore the defendant became a bankrupt, and therefore might have 
been proved under his commiſſion. 

Lawkencs J. Giving full effect to the plaintiffs? argument, 
it only amounts to this that the condition of this bond was to 
indemnify the plaintiffs? teſtator againſt the firſt bond, to pay 
the money in the ſecond on the day when it ſhould become 
due, and alſo to indemnify him againſt that bond: but the ſecond 


; (-) See allo Mllie v. Wilkes, Doug. 519. 
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1797- part of that condition not having been performed, this bond be. 
came forfeited, and conſequently it conſtituted a debt at law ca- 
4 pable of N R e the defendant s commiſſion. 
BuLL. | Judgment. of nonfuit {a} 


(a) Vid. raue, v. 9 ante, 2 4 100, ; and Martin v. Core, ib. 040. 


> 


. at Lons againft BLACKALL and Others. 
LEP A Casn ſent from the Court of Chancery for the opinion of the 


viſe to an in- 


n Judges of this Court ſtated that George Blackall being poſ- 
tre ſa Ss ſeſſed of a certain meſſuage and premiſes i in Great Hazeley i in the 


for life in 
eee u county of Oxford, held by leaſe for years under the Dean and Ca- 


de a ſon, re- ons of Windſor, by will dated 23d April 1709 dire Acd that his 
1 wife ſhould poſſeſs the manſion houſe during her widewhood, 
male or the and receive the rents and profits of the reſidue of the premiſes 


| deſcendovt2 until ſhe ſhould marry or die, or until one of his ſoris ſhould at- 
w_ 8 i tain the age of twenty-one years, which ſhould firſt happen; and 


the tine of from and after the death or marriage of his ſaid wife, which ſhould 
en his firſt happen, as for and concerning the ſaid manſion houſe, and 
heir at law, as for and concerning the reſidue of the premiſes from and after 
| aer 2 the death or marriage of his ſaid wife, or the time that orie of his 


— _ 2 ſons ſhould attain the age of twenty-one, which mould firſt hap- 

there ſhouls PEN, he bequeathed the ſame to his ſon Thomas ſor life, and aſter 

be no fuck. his deceaſe then to ſuch iſſue male or the deſcendants of fuch iffur 
ue maie ; ; a N . 4 

nor any de- male of Thomas as at the time of his death ſhould be his heir at 

Ccendents of law) and in caſe at the time of the death of Thomas there ſhould 

+ gin K be no ſuch iſſue male nor any deſcendants of ſuch iſſue male then 


cafe ſuch living, then he bequeathed the ſame i in truſt to his (the teſtator's) A 
child ſhould ſon George Sawwbridge for life, and aſter his deceaſe then to ſuch. . 


RX a 
e 
. 
er ad 


oY r — — — 1 


ot be a ſon, _ l : | 
— over; iſſue male or the deſcendants of ſuch iffue male of his ſaid ſon as 
the lmi'a- at the time of his death ſhould be his heir at law; and in caſe at 


tion 6 ver is 


not too re- the time of the death of the ſaid: George Sawbridge there ſhould 
<a, be no ſuch iſſue male nor any deſcendants of ſuch iſſue male 
then living, then he bequeathed the ſaid premiſes, &c. to 

the child with which his (the teſtator's) wife was then enſient, 

in caſe it ſhould be a ſon, during his life, and after his deceaſe 

then to ſuch iſſue male or the deſcendants of ſuch iſſue male 

of ſuch child as at the time of his death ſhould be his heir 

: | * 
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at law; and in caſe at the time of the death of ſuch child there 
ſhould be no ſuch iſſue male nor any deſcendants of ſuch ifſue 
male then living, or in caſe ſuch child ſhould not be a ſon, then 
he bequeathed the ſame to Philippa Long her executors, &c. 
The teſtator died on the 1ſt of June 1709, leaving his wife 
Martha and two ſons, Thomas and George Sawbridge Blackall, 
him ſuryiving ; the executors named in the will proved the ſame 
in the proper Eccleſiaſtical Court and aſſented to the above bequeſt. 


; Martha Blackall, the wife of the teſtator, at the time of making his 


will and of his death, was enſient with a ſon, who was after- 
wards born and called Fohn Blackall; and Martha Blackall after- 
wards died on the 16th September 1768. George Sawbridge 
Blackall died on the 14th of April 1753, without iſſue. Jabn 
Blackall died on the 5th March 1754, without iſſue; and Thomas 
Blackall died on the 24 March 1786, without iſſue. _ 

The queſtion directed to be made by the Lord Chancellor 1 


the opinion of the Court of King's Bench was, Whether the 


limitation to Phz/ippa Long were good in the events that have 
happened?“ 


| * 


rol 
1797- 


Love 
againſt 


Drama 
d Others. 


Chambre for the plaintiff contended that the ultimate limitation | 


ever to her was not too remote. That depends on the queſtion 
whether an infant in ventre ſa mere muſt not be conſidered as a life 


in being for the preſent purpoſe, or if not ſo in ſtrictneſs whether 


the ſmall interval of time before the birth is ſuch as the law will 
conſider as tending to create a perpetuity, and therefore avoid 
the limitation over. The uſual | period allowed by law after which 
an executory deviſe may take effect is, a life or lives in being and 


twenty-one years afterwards, as ſettled in the caſe of the Duke of 
Norfolk (a), atid other caſes grounded on the doctrine there 


eſtabliſhed. Every common caſe of a limitation over after a 
deviſe to a life in being, with remainder in tail to his unborn 
ifue, includes the ſame contingency as the preſent; for the 


tenant for life may die leaving his wife enſient: and the only 


difference is that the period of geſtation occurs at the beginning 
inſtead of the end of the firſt eſtate for life. But that cannot 


vary the queſtion as far as it reſpects the tendeney of any ſuch 


limitation to create a perpetuity. | By the — rule of law an 


n in ventre oh mere is conſidered as a life in — ; this was 


"0 305 0 1. Pallexf, 223. Tr 
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recognized in a late caſe of Doe d. Clarke v. Clarke (a), where it 
was held that a poſthumous child ſhould take under a dejgiſe of 


lands to “ all and every ſuch child or children of B. as mould 


«© be living at the time of his deceaſe :? and there the Court ſaid 
that independently of any queſtion of intention in the particular 
caſe, an infant in ventre ſa mere muſt be conſidered as a perfon 


in being. He was then ſtopped by the Court, 

Eaſt, for two of the defendants, Ld. Macclesfield and Muf+ 
grave, who had a diſtinct intereſt from the others, reſted their 
claims, on the preſent caſe as ſtated, on the ſame point (5). 

Wood was proceeding to argue for the other defendants: but 
the Court expreſſed themſelves ſo clearly ſatisfied that the ulti- 
mate limitation to the plaintiff was good, that he declined argu- 
ing the point; ſaying that he had no reaſon, from the view he 


had taken of the ſubject, to expect that he ſhould be able | to alter 


their opinion. 

Lord Kexvon Ch. J. The rules reſpecting executory deviſes 
have conformed to the rules laid down in the conſtruction of 
legal limitations, and the Courts have ſaid that the eſtate ſhal} 
not be unalienable by executory deviſes for a longer time than 
is allowed by the limitations of a common law conveyance. In 
marriage ſettlements the eſtate may be limited to the firſt and 


other ſons of the marriage in tail, and until the perſon to whom 


the laſt remainder is limited is of age the eſtate is unalienable. In 
conformity to that rule the Courts have ſaid ſo far we will allow 
executory deviſes to be good. To ſupport this poſition I could 


refer to many deciſions : but it is ſufficient to refer to the Duke of 


Norfolk's caſe, in which all the learning on this head was gone 
into; and from that time to the preſent every Judge has acqui- 
eſced in that deciſion. It is an eſtabliſhed rule that an executory 
deviſe is good if it muſt neceſſarily happen within a life or lives 
in being and twenty-one years, and the fraction of another year, 
allowing for the time of geſtation, | 


(a) 2 E. Black. 399. Vide alſo 1 P. Vns. 246. 486. 2 P. Wms. 692. 2 Freem. 223. 
2 All. 117. 1/7. 106. Crop. 309. ante, 5 vol. 49. Another ſet bf caſes, as 1 N. 
11m. 2 Bro. Cb. Nep. 38 and 63. ſeems to have proceeded upon the preſumption of an 
intention to the contrary in the perſon, under whofe will the infant 2 and vid. 
2 Bro. Ch. Rep. 320. 

(5) For the purpoſe of ſtating the caſe for the opinion of this Court on the validity of 
the ultimate limitation, the plaintiff's name was directed by the Lord Chancellor to be 
iaſerted in the will inſtead of the words * ſuch perſons as ſhall then be my legal repreſenta- 
tives, under which deſcription theſe two defendants claimed. 

: | LAWRENCE) 
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LawRENCE, J. The deviſe over in this caſe muſt take effect, 1797. 
if at all, after a life which mult be in being within nine months 


after the deviſor's death (a). Jos 
| | | | | Bracxar t 
The following certificate was afterwards ſent to the Lord _— I 


Chancellor. 


Tunis caſe has been argued before us by counſel. We have 
| Conſidered it, and are of opinion that the limitation to Philippa 
Long is good in the events that have happened. 


3 : Kenyon, 
Feb. 27th, 1797. W. H. AsHHunsr, 
S. LAWRENCE. 


(a) In Goodtitle d. Gurnall v. Weed, 23d of June 1740, C. B. Ld, Ch. J. Wille, in 
delivering the opinion of the Court, ſaid, They (namely, executory deviſes) have not 
been conſidered as bare poſſibilities, but as certain intereſts and eſtates, and have been re- 
ſembled to contingent remainders in all other reſpects, only they have been put under 
ſome reſtraints to prevent perpetuities ; as, firſt, it was held that the contingency muſt 
happen within the compaſs of a life or lives in being or a reaſonable number of years; at 
length it was extended a little farther, namely, to a child in wentre ſa mere at the time of the 
father's deat i, becauſe as that contingency muſt neceſſariiy happen within leſs than nine months 

after the death of a perſon in being, that cenſtruction would introduce nv inconvenience ; and 
the rule has in many inſtances been extended to twenty-one years after the death of a 
perſon in being, as in that caſe likewiſe there is no danger of a perpetuity.” MS, 


* 


Dok on the Demiſe of Harman and Wife againſt Friday, 
N Jan. ay th. 


AT the trial of this ejectment before Mr. Juſtice Heath at the one c-c., 
laſt aſſizes for the county of Monmouth, a verdict was found in fee of a 


bed ® . » - . : C9 yhold of 
for the plaintiff, ſubje& to the opinion of this Court on the fol- ar Great 
lowing caſe. ; by deſcent 


: | e te ma- 

H. Lewis, being ſeiſed in fee of the premiſes in queſtion, which terat fare 
are copyhold of inheritance, within the manor of Trellegg, and fande fe 
which deſcended to him ex parte materna, on the 7th of July uſe of bim- 


1785 duly ſurrendered them to the uſe of himſelf and his aſſigns apache. 


for life, with remainder to the uſe of ſuch perſons and for ſuch N 

r ſy 
eſtates as he ſhould by deed or will atteſted by three witneſſes appoint, remainder in default of appoint= 
ment to himſelf in fee; after which he made a mortgage and ſurrendered to the uſe of the mortgagee 
in fee, who upon repayment of the principal and intereit ſurrendered again to the mottgagor: held that 
the line of deſcent was thereby broken, and that the eſtate de ſcended to the paternal heir, 


2 eſtates 
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eſtates as he ſhould by deed or will ſigned in the preſence of three 
witneſſes direct, with remainder over in default of appointment 
or deviſe to his heirs and aſſigus according to the cuſtom of the 
manor. On the 6th Auguft 1788 at a Court Baron of the manor 
H. "Lewis ſurrendered the premiſes to the uſe of J. Baldwin his 
cuſtomary heirs and aſſigns, to hold to the uſe of J. Baldwin 
and his cuſtomary heirs and aſſigus. At the foot of the ſurren- 
der a memorandum was written that the ſurrender was made for 


ſecuring the re- payment of 1000 J. and intereſt then due from 


Leruis to Ballivin, and that after payment thereof the premiſes 


were to revert to and follow the uſes of the above-mentioned 


ſurrender made by Lewis on the 7th July 1785; and Baldwin 
was thereupon admitted tenant. In 1792 Ba/dvin died ſeiſed, and 
on his death the premiſes deſcended to his infant ſon and cuſtom- 
ary heir; and ſoon afterwards Lexis paid the mortgage-money 


and intereſt to Baldwin's executor. In March 1794 J. Baldwin 


the infant appeared perſonally before the lord of the manor out 
of court, and was admitted tenant of the premiſes in queſtion to 
hold to him his heirs and aſſigns according to the cuſtom of the 
manor ; and on the ſame day the infant by virtue of an order of 
the Court of Chancery ſurrendered the premiſes into the hands 
pf the lord, to the uſe of the ſaid H. Lewis his heirs and aſſigns 


- according to the cuſtom of the manor, On the 11th of Apri 


1794 at a Court Baron H. Lewis was admitted tenant of the 


premiſes to hold to him his heirs and aſſigns according to the 


cuſtom of the manor, and on the 11th of Zanuary 1795 he died 
inteſtate. -Syſannah Harman, one of the plaintiffs, is the paternal 


heir of HF. Lewis, and the defendant is his maternal heir. The 


queſtion for the opinion of the Court is, whether on the death of 
H. Lewis the premiſes i in enn deſcended to his maternal or 
paternal heir? 1 

Dauncey for the plaintiff was ſtopped by the Count. 

Rufſell for the defendant ſaid, that the only ground on which 
he could reſt the defendant's title was, that the legal eſtate 
remained in H. Lewis notwithſtanding the ſurrender to Baldwin 


the mortgagee, who had an equitable intereſt only. For at the 
time of ſuch ſurrender H. Lexis had only an eſtate for life with 


* 


a power of appointment by deed or will atteſted by three wit. 
neſſes; and no ſuch appointment having been made, the legal 
eſtate was not deveſted from him by the ſurrender in fee to 


ee unleſs it could operate upon the reverſion in fee, in 
10 4 deln 


default of appointment. The defendant therefore, as heir ex 1797. 
parte materna, is entitled, OY to the caſe of Abbot v. Bur- L 

Dot dem. 
ton, Salk, 590. HARMAN 

Lord KExTox, Ch. J. If it were material to decide that point ag 
in this caſe, I ſhould think that an appointment by Zewis by deed 9 
would have been good, though not executed in the preſence of 
WE - three (a) witneſſes, and that that number of witneſſes only ap- 
W- plicd to an appointment by will. But it is immaterial to conſi- 
der that point here. The ſurrender in favour of Baldwin the 
mortgagee was not merely of an equitable, but of the legal 
eltate ; Baldwin was admitted in fee under it; and his heir at . 
law ſurrendered to Lewis in fee. This then is like a feoffment 
and refeoffment (5), which, it has been long ſettled, breaks the 
line of deſcent ; and conſequently the leſſor of the plaintiff who 
is the heir ex parte paterna is entitled to recover, 
Poſtea to the plaintiff. 


(a) It was ſtated at the bar, though it did not appear In the caſe, that this deed was 
in fact atteſted by three witneſſes. 
(5) Vid. Co. Lit. 12. be Price v. ck 1 Show. 93 Salk. 337. and Carth. 14 1. 


The Kin againſt The Inhabitants of LECANBEDERGOCH, S, 


Fan. 28th. 
3 Two juſtices removed the pauper and his family from held that 2 
* Llanbedergach to Pentraeth both in the county of Angleſea ; "fon, ho, 


ter rt ſidi 
the Seſſions on appeal quaſhed the order of removal, ſubject to 2 


the opinion of this Court on the fallowing caſe. - m-nt of 104. 


per annum 


The pauper was tenant of a tenement in the pariſh of Lleckyle- tor twenty - 


had, called Peurbyw, under V. Grifith for the year 1795. At — 


May 1795 he received notice to quit Peurhyav at the Ail Saints proven re- 
following. The pauper ſaid he had no place to go to, and if e — 


| OY to quit he would take down a barn he had built upon More, 0d 
the farm, and, cut the gorſe that grew on the hedges. Griffith gain a FI, 


then ſaid, Tuppoling, we exchange, you ſhall go to Wey Emad, Tage 5 
2 tenement in the pariſh of Llanbedergoeh that Griffith then for forty 


occupied under Pritchard at the yearly rent of 10/. 10 ½, to yo as 


75 4 
11 4 
58 « 
5 

855 

*, bi 4, 

N. 7 


th 10 
at Peurkyw.. It was then agreed between them that they were Ts 


not to mention to any perſon that the pauper was to go to Veyũ ys a 
Emad, leſt the reſpondents ſhould hear of it and prevent the. — 
pauper getting into poſſeſſion of Weyl Emad. The pauper was No ee 
apprehenſive that they would not conſent to his coming to their ed in expreſs 


H 3 - pariſh, s. 


n 
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which the pauper agreed, and promiſed not to take down the barn neceſſary for 
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pariſh, he being a man of bad character. On the 16th of November 


——- 1795 the pauper and his family removed from Peurkyw.to Wey 
The Kine Z,y,/., He did not remove his furniture there, leſt the reſpon- 


Thi label. dents ſhould ſee him, he having been informed that if he could 


tants of 
LLansBr- 


get into poſſeſſion of a tenement of 10/7. a-year and ſleep in the 


pzxGocn. houſe for one night he could not be turned out of poſſeſſion. Grif- 


fith would not have let the pauper into poſſeſſion of Wey Emad 
but for the purpoſe of inducing him to quit Peurkyw and to pre- 
vent his taking down the barn; yet he thought him a reſponſible 
perſon. The pariſhioners of Pentraeth were not privy to the 
tranſaction. The pauper reſided twenty-nine days on the pre- 
miſes, when Pritchard, aided by ſome of the pariſhioners of Llan- 
bedergoch, the bverſcers of the poor of the pariſh of Llanbedergoch 


being then with them, forcibly removed him and his family from 


the tenement called Wey4 Emad, and thereby prevented him from 
reſiding in the tenement for the term of one year, or for forty days 
part thereof, whereby a legal ſettlement might have been gained; 
and he has ever ſince been forcibly kept out of the poſſeſſion of 
the tenement. The pauper did not do any other act to gain a 
ſettlement in Llanbedergoch. He was afterwards taken up at 
Pentraeth, and ſent under a vagrant's paſs to the pariſh of Llane 
dergach. The pauper's place of legal ſettlement prior to his 
taking the tenement called Weys Emed was in the pariſh of 
Pentraeth. 

Gibbs in ſupport of the order of Feeds It is elear that if the 
pauper had reſided on the tenement in Llanbedergoch forty days he 
would thereby have gained a ſettiement ; it being immaterial whe- 
ther or not he paid any rent for it. R. v. The Inhabitants of Fi. 
langley: ante, 1 vol. 458. Then, as he was by force prevented by 
the overſeers and pariſhioners of Llanbedergoch from reſiding there 
fo long, he ought to have the benefit of that ſettlement ; other- 
wiſe they would be taking advantage of their own wrong. If the 


pauper had by fraud obtained and kept the poſſeſſion of a houſe 


r forty days, the circumſtance of the fraud would have pre- 


| yented his gaining a ſettlement ; and if ſo, the fraud uſed by the 
pariſh officers ought not to defeat his ſettlement. Ir the caſe of | 


hiring and ſervice it has been determined that if the maſter 
fraudulently diſcharge the ſervant juſt before the expiration of 
the year, it will not defeat the ſervant's ſettlement (a); and the 


te) Vid, Eofland v. Wifhorſeley, x Str, G26. 
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ſame reaſoning equally applies to a ſettlement to be gained by 
any other means. In anſwer to an obſervation from the Court, 
that no fraud was ſtated in the caſe, and that fraud could not be 
preſumed, he ſaid that it was ſtated as a fact in the caſe that the 
pariſh officers uſed force to prevent the pauper's gaining a ſettle- 
ment in Llanbedergoch, and that force implied fraud; and that 
where the facts conſtituting the fraud were ſtated, it was not ne- 
ceſſary that fraud ſhould be found in expreſs terms. 

Leycefter and Ellis contra were ſtopped by the Court. 

Lord Kenyon, Ch. J. In order to gain a ſettlement by living 
on a tenement of 10/. per annum, it is abſolutely neceſſary that 
the party ſhould reſide there for forty days. With regard to the 
fraud, which is ſuggeſted : where a caſe is pregnant with cir- 


cumſtances of fraud, the Court have repeatedly ſaid they cannot 


infer fraud; that fraud is a fact to be expreſsly ſtated. It was 
ſo faid in R. v. Preſton, Burr. S. C. 69 (a). 
Per Curiam (S), Order of Seſſions quaſhed. 


(a) Vid. R. v. Taniworth, Burr. 8. C. 774; R. v. Tedford, ib, 60; and R. v. Fil- 


Jongley, ante, 1 vol. 461. 


(4; Mr. Juſtice Aſpburſt was indiſpoſed on this day, and was not able to attend in 


| Coprt until the 9th of February, 


The Kino againf The Juſtices of Susskx. 


RULE was obtained in the laſt term calling on the defendants 

to ſhew cauſe why a mandamus ſhould not ifſue, directing 
them to receive and hear an appeal againſt an order of two 
| juſtices for the removal of T. Laycock his wife and children. It 
appeared that in point of fact there are two diviſions, though not 
legally recognized, i in the county of Sex, the Eaſtern and 
Weſtern, though there is but one commiſſion of the peace for o 
the whole county; and the Quarter Seſſions are always held 
firſt in the Weſtern, and afterwards adjourned into the Eaſtern, 
| diviſion. - The Seſſions commence in the Weſtern diviſion on the 
Tueſday. The removal in queſtion was made on the Wedneſday, 
being the 13th July 1796, to the pariſh of Peaſmarſh, which is 
ſituated in the Eaſtern diviſion; the adjournment day into which 
was on the Friday following. The appeal was not lodged at that 
Beſſions, but was preferred at the next Ofvber Seſſions held by 
adjournment in the ſame Eaſtern diviſion. An objeQion was there 
made ark it came too late, and the Seſſions, after hearing evidence 
H 4 
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The Kine 
again 
The Inhabi- 
tants of 
LTLANBE-· 
DERGOCH, 


Satur , 
Far. 23th, 


Where the 
Quarter Seſ- 
ſions are held 
at two dif- 
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being an ad- 
journment 
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and an order 
of removal 
is executed 
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be fore the 
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CASES, M HILARY TERM 
of the fats, and taking into confideration the diftance of the 
appellant pariſh, were of opinion that the adjournment Seſſions 


The Kine jn July were the next poſſible Seſſions at which the appeal ought 


agairfl 


The Juſtices to have been preferred; that it was now too late, and that they | 


of Süss Ex. 


had no juriſdiction to examine into the merits of the appeal. 
Leach now ſhewed cauſe. The Seſſions having determined that 


in point of fact the pariſh to which the removal was made might 


have appealed to the adjourned/ Seffions held in the Eaſtern 


diviſion in July, within which diſtriẽt the cauſe aroſe, the only 


queſtion is, whether in point of Jaw the pariſh were not bound 


to lodge their appeal then. Although the diviſions of the county 
are not legally ſo conſtituted, yet the practice of holding the 


Seſſions in the manner ſtated has been invariably obſerved ; and 
therefore all perſons reſiding within the juriſdiction muſt be 
taken to be cognizant of, and are bound by, it. The adjourn- 
ment day is on the Friday, and therefore in reſpect to the in- 
habitants of the Eaſtern diviſion the Seſſions do not commence 


till that day; and the removal having taken place on the Wedn/- 


day preceding, the appellant pariſh ought to have entered their 
appeal on the Friday, purſuant to the conftant practice; and he 
cited 19 Vin. Abr. 356. pl. 2. and 1 Sid. 149. to this effect. But 
if that were otherwiſe, and the act of parliament requiring the 
appeal to be made at the next Seſſions muſt be conſtrued with 
reference to the original Seſſions, and not to that held at another 
place by adjournment, ſtill this application cannot be ſuſtained; 
for in that cafe the appeal ought to have been preferred to the 
original Seſſions held in October, and not to the adjourned one, 


to which it was made. Me Is quicunque via ne ils rule | 


muſt be diſcharged. 
Partin gion and Bayley hb were + topped by the Court. 
Lord Kenrow, Ch. J. The convenience and juſtice of the 


caſe are ſo obviouſly: in conformity with the ſtrict letter of the 
| ſtatute (a) that there can be no doubt on the proper” conſtruc- 
tion of it. There is but one commiſſion of the peace, and one 


Quarter Seſſions held for the county in each quarter; although 
for convenience the magiſtrates hold the Sefſions- firſt” in one 
part of the county, and then by adjournment in che other 


part. The next Quarter Seſſions therefore muſt necefſarily mean 
| _ next aiiginat L. ee Seſſions FRO for he county 3 for = 
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adjournment is only a continuation of the ſame Seſſions. The 1797. 


removal therefore having been made after the commencement —— 


of the Fuly Seſſions, the appeal was properly preferred at the Ty * 


Ofober Seſſions following. Neither is there any thing in the The Juſtices 
odjection that it ought then to have been made to the original n 
Beſſions in Offober, for that would be directly contrary to the 

actice which has always prevailed in counties where the Seſſions 
are adjourned from one place to another within the county; and 
== his Lordſhip referred to R. v. Monks Riſborough (a), and R. v. 
Hinderclave (b. 
5 Per Curiam, dro - Rule abſolute, 

O: Coſts bau, 33. 0) 1b. 335. 


1 ULLER and Others agg PREsr. ö 


T HE defendant, hevieg dend on dds 21ſt of November If merit 's 
by the ſheriff of Midaleſeæ at the ſuit of the plaintiffs, was — 


permitted to go at large on an undertaking given by his attorney n under. 
for his appearance. Bail above not having been put in in time, — 


or bail-bond- taken, the plaintiffs brought an action againſt the ne of the 
Fe party inſtead 


ſheriff for an eſcape. On the 7th of January the defendant became of a bail- 


a bankrupt. On the 26th of this month notice of bail was given, py 

and now a motion was made to juſtify theſe bail, the ſheriff of- pl:intif's 

fering to pay the coſts of the action brought againſt him. 2 
Lawer oppoſed the juſtifying of. the bail. This is a queſtion 8 put 


of conſiderable i importance; : and this oppoſition to the juſtification rif is liable 
of bail is made in order to put a ſtop to a practice introduced by *2 2 Aion 


for an eſcape, 


the ſheriffs' officers, in direct oppoſition to the ſtat. 23 H. 6. and the 
c. 9. of ſubſtituting. this kind of undertaking for a bail- bond, — 


not relieve 


and which has of late years increaſed to a great degree. Tb d 
mitting him 


practice was evidently. introduced for the emolument of the i put mand 
officers; and it ought to be checked becauſe it operates to the justify bail 
prejudice of the plaintiffs, and ſometimes even to that of de- 9 
fendants, By che ſtat. 23 Hen. G. c. ., the fees of the officers on 
taking bail bonds are limited; whereas thoſe exacted when theſe 
undertakings are given are not limited by any rule, but depend 

on the conſcience of the officer, The plaintiff alſo is prejudiced; 
betauſe if a bail-bond be taken, he has a right under the ſtat. 
4 An. c. 16. f. 20. to call for an aſhgnment of it: whereas this 
practice deprives him of that ſecurity, and occaſions conſiderable 
FIN | i delay, 
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1797. delay, as in che inſtance of ruling the ſheriff a term is frequently 
loſt. Beſides, it was ſolemnly determined in Rogers v. Reeves (a) 
* — that ſuch an undertaking as the preſent was illegal. 
PazsT. Henderſon contra, In almoſt all the caſes in which an attach, 
ment has been moved for againſt the ſheriff, the Courts have 
aſſiſted the ſheriff and the defendant, if they could put the 
plaintiff in the ſame ſituation in which. he was before the irre- 
gularity happened, Here the ſheriff offered to pay the colts of 
the action brought againſt him, and to put in good bail, which 
was all the plaintiff could have had if a bail-bond had been 
regularly taken. The ſheriff is not bound in all caſes to take a 3 
bail bond; he may let the defendant out of cuſtody at his peril, 
it being ſufficient that he has him at the return of the writ, 
Atkinſon v. Mattiſon, ante, 2 vol. 172. But the plaintiffs. alſo 
have been irregular in their proceedings ; they ſhould have ruled 
the ſheriff to return the writ before they ſucd the ſheriff. The 
obſervations made on the extortion of the ſheriff's officers may 
be laid out of the caſe, there being no pretence to ſay that any 
_ extortion was practiſed in this inſtance: whenever ſuch a caſe 
ariſes, it will be ſufficient to puniſh the offender. | 
Lord Kxnyon, Ch. J. Iam of opinion that the bail ought 
not to be permitted to juſtify in this caſe. There is no doubt 
but that many undertakings to put in bail have been enforced by 
this Court, where the plaintiff or his attorney has accepted the 
undertaking ;, in ſuch a caſe the acceptance being the act of the 
party, he has no reaſon to complain that a bail-bond was not 
given. But infinite miſchief and inconvenience would follow if 
ve were to permit this practice to obtain. The Legiſlature, being 
aware of the extortion that might be practiſed by ſheriffs“ 
officers on an arreſt, endeayoured to guard againſt it ag well as 
they could; and by the ſtat, 23 Hen. 6. c. g. they pointed out 
the manner in which bail-bonds ſhould be taken, with the fees 
ol the officers, and declared that all other obligations, not war. 
ranted by the act. ſhould be void; and the ſame reaſon that 
applies to bonds equally applies to other undertakings. I fully 
ſubſcribe my opinion to the cafe of Rogers v. Reeves, where 3 
diſtinction between undertakings to the party and thoſe to the 
bailiff was anxiouſly taken; and here if the plaintiffs had accepted 
the undertaking, all would have been well. But this is a novel 
ee and if it were ſucceſsful it 2 . a door ip 
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groſs impoſition. I will not enter into the queſtion whether the 1797. 
plaintiff would be in a better or worſe ſituation if this practice 
were to preyail: but we ought to prevent as far as we can the he 

ſheriff's officer deſtroying the wiſe proviſions of the ſtat. 23 H. 6. Parser. 

by fixing the price of his own indulgence inſtead of complying 
with the requiſitions of the act. 

 AsHHURsT, J. Neither the ſheriff or his officers ought to 

ſhew favour to any perſon arreſted by them: they ſhould on alt p 

occaſions diſcharge their duty; and their forbearance i isin = Jy 

not en act of humanity, but of avarice. 

| GRose, J. The ſheriff's officer in this caſe ſella to have 

ated contrary to his duty; and the obſervations made on this 

practice by the plaintiff's counſel are warranted by a great deal | 

of experience that I haye had on this ſubject. Inſtead of taking 6 By: 

a bail-bond as the ſtatute requires, he has taken another kind of 

undertaking under the pretence of an indulgence to the defendant, 

for which he exacts his own price; and therefore if we were to 
encourage this practice, we ſhould be giving an encouragement 
to the ſheriffs” officers to infringe the law. This is a practice 

injurious to the plaintiff as well as to the defendant; and if this 
application be made on behalf of the ſheriff, he is not entitled 
to any indulgence becauſe he has broken the law; if it come 
from the defendant, the anſwer is, that he has conſpired with the 
ſheriff, and therefore we will not aſſiſt him. 

LIARENCE, J. The caſe of Atkinſon v. Matteſon does not | 

apply to this caſe; it does not prove that the ſheriff may diſcharge f 

a defendant on an arreſt without taking a bail-bond; it only | 

ſhews that if he does let the defendant out of cuſtody, he may 
| retake him before the return of the writ without being liable to an 
_ aQion for a falſe impriſonment. But the miſchiefs, againſt which 
- the Legiſlature intended to guard by the ſtat. 23 Hen. 6., would 

not be prevented if this conduct of the ſheriff's officer were to be 

endured, If the plaintiff or his attorney had indeed conſented 

to accept. the undertaking, that would haye varied the caſe : but 

this is an attempt to compel him to accept it, in contravention of 

the ſtat. 23 Hen, 6. This practice would be injurious to the 

laintiff and oppreſſive on the defendant. The former would be > 
deprived of the remedies which the law has given him; and the lat- 

ter would be ſubject to the extortion of the ſheriff's officers. Here ' 

the officer comes for a favour, but he is not in a ſituation to aſk it. 


Rule refuſed, 
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CASES m HILARY TERM. 


Deux againſt Josn uA White and Wife. 


HIS was an action of treſpaſs for meſne profits, brought in 
the name of the nominal plaintiff in ejectment, and it was 
tried before Mr. Juſtice Rooke at the laſt ſummer aſſizes at York. 
The notice of declaration in ejectment was ſerved on the wife 
only, and in her own name only. It was proved that her huſ- 
band allowed her a ſeparate maintenance, and that he had not 
been ncar her for many years. The ſteward of the leſſor of the 
plaintiff proved that the houſe belonged to the wife, and that ſhe 
had paid the rent up to May 1794- The learned Judge refuſed 
to reccive the judgment in ejectment in evidence againſt the huſ. 
band. The plaintiff, not being able to prove any treſpaſs without 
the judgment in ejectment, was nonſuited. 

In the laſt term a rule was obtained, calling on the defendant 
to ſhew cauſe why the nonſuit ſhould not be ſct aſide z againſt 
which 

Chambre was now to have 8 cauſe: but 

Law and J. Heywo:d were called on to ſupport their rule, 
In Withers v. Harris (a), Lord Holt ſaid 6A recovery in ejeCt- 
ment binds the right and intereſt of him that has the inheritance, 
and makes a title in the plaintiff.” Then if the recovery in eject- 
ment make a title 1 in the plaintiff, it is evidence in rem as to this 
purpoſe, though the parties be not the ſame, At all events the 
recovery in ejetment was evidence againſt the wife. In Alin v. 
Parkin (b), Lord Mangfeld i in delivering the opinion of all the 
Judges ſaid « The tenant is concluded by the judgment, and can- 
not controvert the title,“ and . This judgment like all others 
only concludes the parties as to the ſubje& matter of it.” Though 
therefore the action is brought againſt the huſband and wife, the 
one may be acquitted and the other found guilty of the treſpaſs; 
and in this way of conſidering the queſtion the judgment in eject. 
ment may be admitted as evidence to affect the wife, but not 
the huſband,. who is only joined for conformity. But 

The Court (aid that the judgment in ejectment could not be 


admitted as evidence againſt the huſband becauſe he was no party 
to that ſuit. That what was ſaid by Lord Hol? in the caſe referred 


to muſt be conſidered with reference to the ſubject, That the 


(a) Salk. 258. : (5) 2 Burr, 668. 
caſe 
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caſe of Alin v. Parkin alſo ſhewed that the recovery in eject- 
ment operated as an eſtoppel to the parties to controvert the plain- 
tiff's title. That in this caſe there was na evidence of the treſ- 

paſs but the judgment in ejectment; and that the wife's confeſ- 
lion of a treſpaſs committed by her could not be given in evidence 
to affect the huſband in an action in which he-is liable for the 
damages and coſts. 


Rule diſcharged. 


DRAKE againſt Syxxs, Bart. 


Tims was an action of treſpaſs brought againſt the late ſheriff 
of Yorkſhire for taking the goods of the plaintiff. At the 
trial hefore Robe J. at the laſt York aſſizes it appeared that the 
goods had been taken by one Sugden; and the only queſtion was 
whether there was evidence ſufficient to make the defendant re- 
ſponſible for Sugden's acts. As to which Robert. Scott, under- 
ſheriff to the defendant, gave oral evidence that Sugden was ap- 
pointed bailiff to the defendant by deputation, and acted as ſuch; 
| 5 no deputation was produced, nor any notice given to produce 
. But Scott produced Sugden's bond of ſecurity to Sykes ; which 
the learned Judge admitted without any proof of the bond itſelf, 
as it was produced by the under-ſheriff from the defendant's 
office. It was further proved by the plaintiff's attorney that at 
the time when the goods were taken Sugden delivered to him a 
copy of the warrant of execution, which was produced in court 
and ruled to be evidence by the learned Judge, who was of opi- 
nion that upon the whole the relation between the defendant and 
Sugden wag ſufficiently eſtabliſhed to make the former liable for 
the acts of the latter; and a verdict was accordingly take n for the 
plaintiff for 621. 115., with. liberty for the defendant to move 
for a new trial without cots. A rule nif having accordingly 
been obtained for thi urpoſe i in the laſt term, on the ground 
that there was no ſufficient privity eſtabliſhed by 1 the evidence be- 
tween the ſheriff and Sugden ſo as to affect the former by the acts 
of the other i in this tranſaction, 
Law and Scarlett now ſhewed cauſe ! the —_ They 
admitted that a privity muſt be ſhewn between, Sugden and the 
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defendant in order to fix him with the other's acts; but contend: 
ed that ſuch privity was here eſlabliſhed in two ſeveral ways, 


1. By evidence of a general privity ariſing out of Sugden's ap. 


Srxzz- pointment as bailiff to the defendant, which was admitted by the 


under-ſheriff, who ſpoke alſo to his having. acted as ſuch, and 
who produced the general bond of indemaity given by Sugdes to 
the ſheriff, This general privity is noticed by the law in the caſe 
of a bound and ſworn bailiff, though not in the caſe of one ſpe- 
cially appointed for a particular purpoſe ; and Sugder: was proved 
to be of the former deſcription. In Dalt. Of. of Sheriff, the oath 
of the ſheriff is ſet out, wherein he ſwears that he will take no 
bailiffs but ſuch as he will anſwer for. And by 27 Elia. c. 12, 


it appears that general bailiffs are alſo required to take the oath ' 


preſcribed by that act for the faithful execution of their office: 
whereas a ſpecial bailiff is moſt frequently appointed at the re- 
queſt of the party himſelf who takes out the execution ; and ſuch 
an one has been held not to be within the ſtatute. Sir V. Jon. 
250. 2 Lev, 151. And in the new oath of the ſheriff, appointed 
to be taken by the 3 Geo. 1. c. 15. F 18. he ſwears * that he 


cc will take no bailiffs into his ſervice but ſuch as he will anſwer | 


« for; and will cauſe each of them to take ſuch oaths as he does 
« in what belongs to their buſineſs and occupation.” There is 


this further diſtinction between the two ſorts of bailiffs, that the 


known and ſworn officer has no occaſion for a ſpecial warrant to 
juſtify what he does by virtue of his office at the command of the 
ſheriff as the other has. Keil. 86. 5. Dalt. Off of Sher. c. 21. 
So a ſworn or known oflicer need not-fhew his writ when 
demanded, as a ſpecial bailiff muſt. Dalt. c. 22. There- 
fore as on the one hand the ſubject is bound to yield obe- 
dience to the command of the ſheriff's known and ſworn 
bailiff, without the production of his warrant, ſo on the other 
the ſheriff is perſonally anſwerable for the acts of every ſuch 
oſſicer within the ſcope of his general authority, without proof 
of his ſpecial commiſſion in the particular caſe. And this 
liability of the ſheriff is the ground of the obligation on the 
part of the ſubject. It is clear that the ſheriff's reſponſibility 
from the relation between him and his officers goes much 


beyond that of a maſter for the acts of his ſervant z for in 


the latter caſe the maſter is only anſwerable for his ſervant 
while acting within the ſcope of his particular buſineſs or 


commiſſion : but the ſheriff is liable for the wrongful acts of 
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his bailiff acting under colour of his office. And this is founded 1797. 
upon the principle of public policy. For in the caſe of theſe of 

ficers the Public have not adequate means of knowing whether Daaxe 

they are acting by the ſheriff's authority or not, and are obbged: ITT 

at their peril to yield a preſent obedience : therefore the ſheriff 

muſt be anſwerable at all events; and muſt afterwards indem- 

nify himſelf againſt his officers, if they were in the wrong, by ſuck 

means as the law puts into his hands. For this purpoſe theſe 

officers give bonds to the ſheriff to indemnify him againſt all 

their wrongful acts. This was the ground of the determination 

in Tabſley v. Doble (a), where the under- ſheriff's confeſſion of an 

eſcape was held evidence of the fact in an action againſt the 

ſheriff, becauſe the under-ſheriff gives him a bond to ſave him 

harmleſs ; and therefore in effect the confeſſion goes to charge 

himſelf. So here the under-ſheriff producing the bond of indem- 

nity from Sugden to the ſheriff ſhews that the defendant is indem- 

nified againſt Sugdens acts; and therefore the loſs will ultimately 

fall upon Sugden himſelf, whoſe acts are now brought forward 

as evidence againſt the ſheriff. But 2dly, There is alſo evidence 

of privity between Sugden and the defendant in this particular 

caſe; for the officer produced a copy of the warrant at the time, 

under which he profeſſed to act by the ſheriff's command. And 

even in the caſe of a ſervant, if he have in his poſſeſſion as his 

authority for acting in the name of his maſter that which or- 

dinarily he could only be poſſeſſed of by the delivery of the 

maſter, that would be at leaſt prima facie evidence of his au- 
thority to bind the maſter. 12 Mod. 564. If this were not a 

copy of a true warrant, as it purported to be, it would have been 

very eaſy for the under-ſheriff to prove that no ſuch warrant had 

been iſſued by the ſheriff of which the paper delivered purported A 

to be a copy: and the defendant's not having offered ſuch proof, | i 

it muſt be taken as an admiſſion of the fact that ſuch a warrant an 

had iſſued. If it be ſaid that notice ought to have been given 1 J 
to the ſheriff to produce the original, the anſwer is that ſuch no- vg 

tice would have been nugatory 3 3 becauſe the original warrant | 

muft be taken to remain in the hands of the bailiff, who is bound | | 4 

to keep it for his own juſtification. 1 

Ceckell Serjt. and Chambre contri. This is an action againſt 1 
the ſheriff i in order to make him reſponſible for the act of another bl 
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CASES N] HILARY TERM | 
who, it is ſaid, acted under his authority. In this therefore as in 


other caſes of the like nature the authority muſt be proved by 


Da ax t 


Svans, 


other evidence than the mere confeſſion of the agent, to which 


alone the evidence given amounts. In caſes of this ſort the con- 


ſtant practice has been to call upon the officer to produce the 
original warrant itſelf, which being the beſt evidence of the fa& 
no other can be admitted, unleſs it is improperly withheld after no- 
tice to produce it, But it is ſaid that the ſheriff is reſponſible for 
the acts of his ſworn bailiff without ſhewing any wartant. The au - 
thorities however which have been cited by no means prove that 
poſition : but even if it were ſo, there is no proof in this caſe that 
Sugden was a ſworn officer of the defendant's. Then the indem. 
nity bond is inſiſted on as a reaſon for admitting the evidence; but 
that does not apply to the objection, for by that bond Sugden only 
fecures to the ſheriff that he ſhall duly execute all proceſs directed 
to him by the ſheriff; and there is no evidence that any proceſs 


Vas ſo directed to him in this inſtance. The caſe in Ld. Raym. is 


very diſtinguiſhable from the preſent ; for it appears from the very 
ſtatutes which have been referred to that the under-ſheriff is the 


general ſervant of the ſheriff, appointed by him to execute his of- 
tice of ſheriff; but a bailiff has no ſuch general authority fron 


the ſheriff, but is ſpecially appointed by him to act on each occa- 
ion of executing proceſs wherein he is concerned; and proceſs 
directed to one bailiff is no authority for another to act upon. 
Lord KExrox, Ch. J. The caſe cited from t Ld. Raym. is the 
only one that affords any ground of argument for the plaintiff; 


but that is diſtinguiſhable from the preſent caſe for the reaſon 


given by the defendant's counſel. The under-ſheriff is the ge- 
neral deputy of the high-ſheriff for all purpoſes : but that is not 
the caſe with a bailiff. The plaintiff's argument aſſumes that the 
relation of maſter and ſervant was eſtabliſhed by the evidence: 
if it had been proved that that relation ſubſiſted, the conſequenet 
contended for would have followed ; but that was not proved, 
If however the reſt of the Court entertain any doubt, as this 
is a caſe of very extenſive conſequences, it may be further con · 


ſidered. 


Gros, J. I have always underſtood that there is a conſider» 
able difference between an under-ſheriff and a bailiff as to their 
liability: but the caſe cited from Ld. Raymond tends to ſhew that 
the bailiff is liable in all caſes in which the under-ſheriff is, 

becauſe 
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tan he alſo gives a bond to'the ſheriff. I wiſh therefore to 
have an opportunity of looking into the caſes. 

LawRENCE; J. It is of great importance to the ſheriff to 
know for what acts and to what extent he is anſwerable for, 
the acts of his bailiffs. The caſe in Ld; Raymond ſeems to 
have proceeded on the ground of the indemnity which the under- 
ſheriff gave, by virtue of which his confeſſion- was in effect 
received againſt himſelf; and the ſame argument would alſo apply 
to the bailiff. But I do not feel the ſtrength of that argument; 
it does not follow that, becauſe he charges himſelf, the ſheriff has 
a remedy over, for perhaps the ſheriff may ſuffer much beyond 
the extent of the indemnity.” The admiſſion of the under-ſheriff 
may affect the high-ſheriff, becauſe, he is the general officer of 
the ſheriff: but I do not think that the bailiff is his general officer. 
The bailiff gives a bond to execute ſuch warrants as ſhall be 
directed to him; when a warrant is granted to him, he becomes 
the ſpecial officer of the ſheriff; and I have always underſtood it 
to be neceſſary to produce the warrant to ſhew that relation be- 
tween them. But the objection here is that it did not appear 
that the ſheriff had granted any warrant to this officer, the ori- 
ginal warrant not being PRIN: and no notice having been 


given to produce it. 


The 1 after a ſhort W among Ae made 
| The rule . 


/ 


Dok on the Demiſe of Foks TER againſt WANDLASS. 


FJECT MENT for lands in the county of Durham, which 

the leſſor of the plaintiff held under a leaſe from the 
Dean and Chapter of Durham, and which had been under-let 
by him to the defendant by; an indenture of demiſe dated the 
16th January 1795 for a term yet unexpired, reſerving rent, in 
which was contained the following proviſo; “ That if it ſhall 
« happen that the ſaid yearly r rents hereby reſerved or any part 
ce thereof ſhall be behind and unpaid by the ſpace of thirty days 
« next after the ſaid days of payment, &c. contrary to the true 
ce intent and meaning of theſe preſents; or in caſe the ſaid de- 


e fendant His executors, &c. ſhall at any time during the ſaid 


te term alien, &c.; then and in either of ſuch caſes it ſhall and 
c may be lawful for the ſaid J. Fofter his executors, &c. into the 
Vol., VII. & ſaid 
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« faid demiſed premiſes to re-enter, &c.” There was alſo a 
covenant on the part of the defendant to pay rent, &c, &Cc. 

On the trial the plaintiff proved a demand of half a year's rent 
after the day on which it was due, and a refuſal on the part of 
the defendant to pay it, before the re entry. But it was agreed 
on both ſides, that there was a ſufficient diſtreſs on the premiſcs 
during the whole time. On the part of the defendant it was 
objeed at the trial that the leſſor of the plaintiff could not 
recover either at common law, or under the ſtatute of the 4 Geo. 2. 
c. 28. , 2.; not by the ſormer, becaul-: the rent was not demanded 
an the day when it became due; Co. Lit. 201.3 7 Rep. 28.3 nor 
by the latter, becauſe there a diſtreſs on the pre- 
miſes. On the other hand the plaintiff's counſel relied on the 
expreſs covenant of the defendant, that the leſſor ſhould re-enter 


upon the event which had happened, namely, the non- payment 
of rent when it became due. And to this opinion Lawrence, J. 


inclined at the trial, and directed a verdict for the plaintiff. But 


upon reporting the caſe, upon a motion for a new trial, he ſaid 


that upon re- conſideration of the queſtion he was not ſatisfied 
with his former opinion. And he referred to 7 Co. 28. where 
the diſtinction is taken that upon a diſtreſs for non-payment of 
rent a demand at the day is not neceſſary as it is in caſe of 
a re-entry, where the whole intereſt or eſtate is defeated, or 
where any ſum nomine pœnæ is forfeited 3 in both which caſes 
the demand ought to be made preciſely at the day a convenient 
time before ſun jet; in the one caſe in reſpect of the condition, 
and in the other in reſpect of the penalty. But in the caſe 
of a diſtreſs he who hath the rent may demand it at what 
time he will; for no loſs or penalty will thereon enſue, but 
only a remedy to come at his rent in arrear (a). 

Law and Hoelroyd ſhewed cauſe againſt the rule for ſetting 
aſide (b) the verdict. The preſent caſe is diſtinguiſhable from 
that in 7 Co. 28. and from Co. Lit. 201. W hat is there ſaid applies 
only to the caſe of a reſervation of rent, and to a clauſe of re-entry 


for non-payment purſuant to the reddendum; in which caſe the 


obligation of payment is not perſonal, but the rent is in the 
realty; and the leſſor cannot re-enter without obſerving ſtrictly 


(a) Vid. Dy. 51. b. 68. a. B. and Goodright v. Cator, Deugl. 485. 

- (6) The motion was at firſt made to ſet aſide the verdict: but as there was a part of 
the premiſes which the leſſor of the plaintiff was at all events entitled to recover, the 
rule was a.terwards made to confine the execution to ſuch part. | 


all 
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all the niceties required by the common law. And that doctrine 
proceeds upon the principle. of the eſtate's being granted upon 
a condition, in which caſe it mult be admitted that the grantor 
who would take advantage of the condition in order to defeat the 
eſtate of the grantee mult proceed ſtrictly in the manner pointed 
otit by the law, for the reaſon mentioned; and therefore if the 
plaintiff had reſted merely upon the obligation ariſing out of the 
reddendum clauſe, the objection might have applied. But here 
is an expreſs covenant to pay rent, which is a perſonal covenant 
not running with the land, nor a condition annexed to the eſtate, 


119 
1797. 


—— 
Dox dem. 
FoRxSs TEA 
again. 
WanD= 
LASSs 


but independent thereof; and the proviſo for re-entry in caſe . 


of the breach of this covenant operates rather in the nature of a 
limitation of the original eſtate, that it ſhould continue ſo long only 
as the leſſee ſhould pay his rent on the days when it became due, 
and is rather to be conſidered as part of the original and 
mutual agreement between the parties, than as a ſubſequent con. 
dition which is to defeat a larger eſtate by way of forfeiture. 


Neither is this proviſo for re-entry confined to the non-payment of 


rent only but it extends to non- performance of ſeveral covenants, 
one of them indeed being for payment of the rent at the times 
mentioned. And as no demand would have been neceſſary if the 
leſſee had aliened or aſſigned, neither can it be neceſſary in this 
caſe. In 5 Co. 40. b. it is reſolved that by ſpecial conſent of the 
parties a re-entry may be for default of payment of rent without 
demand of it (a). The diſtinction before alluded to is taken in 
inch v. Throckmorton (b); where in ejectment the defendant ſet 
forth a leaſe of the premiſes granted by the crown to his anceſtor 
for ſeventy years: The plaintiff replied that the leaſe was render- 
ing rent at Michaelmas and at the Annunciation by equal portions 
with a proviſo, that if the rent were 1n arrear for one month, &c. 
the leaſe ſhould be void; and then averred that the rent was in 


arrear for one month and upwards, upon which the Crown 


granted the lands to the plaintiff; to which it was rejoined that 
the rent was afterwards paid by the defendant and accepted by 
the officers of the Crown; and on demurrer it was held that this 
proviſo operated as a limitation and not as a condition, although 
the words were words conditional, and that they ought to be in- 
terpreted as if the leaſe had been for ſo many years, if the leſſee 
ſhould ſo long pay the rent; for when by the expreſs agreement 


(a) Vid, Unphery v, Danyon, 1 Bulſt. 181. (5) Moor 291, 
„ in 
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CASES in HILARY TERM 


in the leaſe it is to be void upon a certain event, although it is 


———— ſo ſtated in words conditional, it creates a limitation, and cauſes 
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the eſtate to ceaſe without entry. And ſo it is where the eſtate 
is to be at an end upon the happening of any collateral thing. 
The ſame doctrine was laid down by Hervey, J. in Chaloner v. 
Ware a). In the caſe of a bond conditioned for performance 
of covenants in a leaſe, one of which is the payment of rent on 
the days reſerved, if the payment were omitted there is no doubt 
but that the bond would be forfeited though no demand were 
made. Andrews v. Wood, Cro. Eliz. 332 (6). There is no dif- 
ference between that and the caſe of an expreſs covenant. As in 
1 Rol. Abr. 459. pl. 7. where a man leaſes to another reſerving 
rent, and the leſſee covenants to pay the rent at a certain day, he 
ought to pay it without any demand at his peril. Godb. gg. 
Now here there was a demand of the rent made before re-entry, 
though not made on the very day on which it became due. 
Cockell Serjt. and Wood, contra, ſaid that there were many 
authorities, in addition to thoſe already mentioned, to ſhew 
that at common law a demand of rent was neceſſary to be 
made at the day, and on the land, before a re-entry. Bro. tit. 
Demand, pl. 19. Co. Lit. 201. Cro. Elia. 73. 4 Leon. 180. 


And that not having been done here there could be no re- entry 


as at common law. Neither could it be made by virtue of the 


ſtat. 4 Geo. 1. which is confirmatory of the common law as laid 


down in the authorities before mentioned. For that. ſtatute 
only gives the right to re-enter when no ſufhcient diſtreſs is 
to be found upon the premiſes; and it was incumbent on the 
plaintiff to prove that there was not any ſuch in order to 


eſtabliſh his right under the ſtatute. 
Lord KENTON, Ch. J. I think there has been ſome con- 


ſuſion in the argument on behalf of the plaintiff. There are 
caſes in the books to this effect; where a leaſe is made for 
a term of years, determinable on ſuch a thing being done, it 
determines when that thing is done in the caſe of a chattel intereſt: 
in the caſe of a frechold leaſe it is only voidable, and ſomething 
muſt be done by the leſſor to ſhew his election to put an end to it. 
And ſome of the caſes cited perhaps went on that ground. But 
this queſtion ariſes on a power to re-enter. Now at common 
law great niceties were required in ſuch a caſe; and it was to do 
away the neceſſity of complying with thoſe requiſites that the 


(a) Hetl 77. 
(b) Sed vid. Specet v, Shercs, Cre. Elia. 328. and 1 Rel. Abr. 460. pl. 10. 
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act of parliament was paſſed. But this ſhews that all thoſe 
niceties required by the common law muſt have been purſued 
before the act; and the ſtatute does not apply to this caſe, be- 


cauſe there was a ſufficient diſtreſs on the premiſes. Therefore 


the plaintiff muſt reſort to his right at common law; and not 
Having complied with the requiſitions of the common law, he 


cannot recover. 
Rule abſolute. 


JACKSON again/? WARWICK. 


TH was an action on a promiſſory note for 1014. payable on 

or before the 14th Feb. 1793, which was given by the defend- 
ant as an apprentice fee with his ſon T. V. to the plaintiff to 
whom the ſon was bound. The indentures were not produced at 
the trial, and were ſtated to be loſt ; but there was evidence to 
ſhew that there was no mention made therein of this premium 
having been given with the apprentice, nor any ſtamp thereon 
in proportion to the value, as required by the ſtatute 8 Arn. c. g. 
in default of which by the 39th ſection of the act the indentures 
are declared to be void and unavailable to any purpoſe. The 
apprentice remained ſome part of his time with his maſter, and 
then abſconded. At the trial at the laſt aſſizes at Carliſie before 
Lawrence, J. it was objected that, the indentures being void for 
this defect, the conſideration of the note had failed, and that 
the plaintiff ought to be nonſuited. To this it was anſwered that 
the avoiding of the indentures could not collaterally affect this 
note; but that at all events it was ſuſſicient if there were any 
conſideration to ſuſtain it; and here the maſter had provided 
board and lodging for ſome time for the apprentice, which was 
in itſelf a ſufficient conſideration. But LawRENCE, J. was of 
opinion that the conſideration was entire, and that it had wholly 
failed. However he ſuffered a verdict to be taken for the plaintiff 
for 10/., with liberty for the defendant to move to enter a non- 


ſuit. And | | 
Lambe having obtained a rule niſi to that effect in the laſt 


term, | 
Chambre now ſhewed cauſe againſt it. The objection does 
not ariſe on the face ct the note, which is an abſolute one for 
the payment of the money, All that appears is that in fact the 
| 12 55 duty 
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duty was not paid at the time of executing the indentures : but 
non conſtat that the maſter might not have got them ſtamped 
afterwards on payment of the duty. [It was obſerved in anſwer 
by the Court, that the time for getting them ſtamped had expired 
before the action was commenced.] At any rate it is a queſtion 
entirely collateral to the note, and if there be any conſideration 
left to eſtabliſh that, it is ſaſhcient. And here the maſter main- 
tained the apprentice for ſome time before he abſconded, which 
is a good conſideration, and was in the contemplation of the 
parties at the time when the note was given. 

Lambe in ſupport of the rule was ſtopped by the Court. 

Lord Kenyon, Ch. J. The note was given in conſideration 
of the relation of apprenticeſhip which theſe parties ſuppoſed 
was to be created between the defendant's ſon and the plaintiff, 
which relation it now appears never did exiſt between them; 
and therefore the conſideration for the note wholly fails. By 
the ſtatute of Anm the duty is laid upon the maſter in conſideraticn 
of the premium received by him; and therefore he ought to 
have taken care that the conſideration was inſerted in the in. 
denture, and that it was properly ſtamped, the time for doing 
which is now expired. But be that as it may, we can only 
look to the conſideration at the time of bringing the action; and 
at that time it appears that the indenture was not lamped. 

Per Curiam, A nonſuit to be entered, 


STAMPER againſt MILBOURNE, 


HIS was an action on the caſe againſt the defendant, ſheriff of 
the county of Cumberland, tor not aſſigning a bail-bond taken 
by him in an action brought by the plaintiff againſt J. Chalmers. 
On the trial at the laſt aſſizes for Cumberland before Lawrence, |. 
it appeared that the defendant, after having arreſted Chalmers, 
let him out of cuſtody in order to perform his duty as a diſſenting 
miniſter, taking a. bail-bond ; that Chalmery returned into the 
defendant's cuſtody before. the return of the writ, and con- 
tinued in his cuſtody until he was ſuperſeded for want of a 
declaration againſt him by the plaintiff; and that the bail-bond 
was cancelled before the return of the wvrit. It was objected, 
on behalf of th defendant, th. as Chalmers was in cufto« 7 at the 
return of the writ this action could not be maintained, the plaintif 
t not 
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not having ſuſtained any injury by Chalmers being at large 1797. 
before the return of the writ; and the caſe of Plank v. Anderſon, 
ante, 5 vol. 37. was referred to. The plaintiff's counſel relied s 
on Harriſon v. Davies, 5 Burr. 2683. to ſhew that the "ſheriff, Mir- 
after taking a bail-bond, could not cancel it on account of the des 
fendant's being in cuſtody at the return of the writ, for that 
nothing was a performance of the bail-bond but putting in bail 
above. But the learned Judge was of opinion, on the authority 
of Jones v. Lander, ante, 6 vol. 753., that the plaintiff could 
not recover; however he ſuffered the cauſe to proceed, giving the 
defendant leave to move to enter a nonſuit ; and the jury gave 
a verdict for the plaintiff, with one farthing damages. 
A motion having been made in the laſt term to enter a nonſuit, 
| Law and Holroyd now ſhewed cauſe againſt it; again relying 
on Harriſon v. Davies, and obſerving that on the ſheriff's taking 
a bail- bond the plaintiff's right to have it aſſigned attached; the 
. « words of the ſtatute 4 Ann. c. 16. /. 20., being peremptory, that 
the ſheriff h aſſign the bail-bond ; and that it was only 
decided in Jones v. Lander that under thoſe circumſtances the 
Court would not rule the ſheriff to bring in the body, not that 
the plaintiff cannot maintain this action. 
But The Court (ſtopping T and Chambre contra) were clearly 
of opinion that, according to the caſe of Jones v. Lander, if the 
party return into the ſheriff's cuſtody before the return of the * 
writ, the bail-bond may be cancelled and conſidered as if it had 1 
never been given; the great object being to compel an appearance vx 
at the return of the writ. That the plaintiff i in this caſe was not 
damnifi2d by the act of the ſheriff; for that if he had any cauſe | 
of action againſt Chalmers he mig have proceeded to judg ment # 
| 
| 


TAMPER 


againſt him while in cuſtody, inſtead of which he had ſuifered 
him to be ſuperſeded for want of a declaration. And that 
the ſtat. 4 Ann. only meant that the ſheriff ſhould be compelled 
to aſſign ſuch bail bonds as were effectual; whereas this was given 
up before the return of the writ and treated as a nullity. And 
they made the rule abſolute to enter a | 
| | Judgment of nonſuit. | 
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. af : . again/ſs MoRR1s. 
El. . FaRQUHAR, Bart againſt 


A bond dated DEBT on bond dated on a day certain in the penal ſum of 
on adiy cer- 

tain In a : 5 : : 
ral ſum expreſsly named, nor intereſt reſerved in terms. The defendant, 


bo 
Now 1 before plea pleaded, obtained a rule of reference to the maſter, 


of a leſſer 2E „ ö | 
"ena grounded upon the 4 Ann. c. 16. /. 13. to compute what was due 


rally, with- for principal intereſt and coſts, and on payment of, the ſame to 


ns = s ſtay the proceedings. The Maſter doubted whether he was 
payment, is authoriſed to proceed in this inquiry, becauſe the 12th ſection 


— or of the act ſpeaks only of “ any bond which hath a condition or 


the date; « defeazance to make void the ſame upon payment of a leſſer 
any action © ſum at a day or place certain; and the 13th ſection, upon which 


brought A K | 5 1 | 
4 the rule was obtained, is confined to “ any /uch bond,” And 


Court will here there was no day.certain mentioned for the payment of the 


oy a 
a7" a money. It was therefore now moved on the and of the de- 


to compute 
principal in- fendant by 


tereſt and Perceval and Mood that the Maſter might be directed to pro- 
coſts there- 
on, and en ceed under the former rule. And they mentioned Bonafous v. 


payment of Rybet, 3 Burr. 1370. where Ld. Mansheld ſaid that the act of 
nt tame . . 8 . . . . 
ſry the pro- Parliament, being merely confirmatory of the original juriſdiction 


ceedings, by of the Court, ought to have the molt liberal conſtruction, for 
virtue of the 


4 Ain. c. 16. the eaſier ſpeedier and better advancement of juſtice. 


13: Hes Gibbs contra relied on the ſtrict words of the act, contending 
onfuch that it only related to bonds conditioned for payment on a day 
995 2908 4 certain expreſsly named therein. 
ly reſerved. Per Curiam. This bond is payable at a day certain; for it is 
payable on the day of the date, no other time being mentioned 
for payment. 
The plaintiff's counſel then inſiſted that he was entitled to 
intereſt ; which was oppoſed by the counſel for the defendant, 
on the ground that none was reſerved, and therefore it muſt be 


taken that none was intended to be paid. And that even if the 


bond were payable on demand, a demand was wy to entitle. 


the plaintiff to intereſt. But 
Per Curiam. 'There is no doubt but that intereſt is payable 
from the time of payment, — from the date, though not 
expreſsly reſerved. 
| ale! to the Maſter accordipgly. 


800 J. conditioned to pay 4001. but no day of payment was 
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MoRTON againſt LAMB. 


N an action on the caſe the plaintiff dęclared againſt the defend- 
1 ant for that whereas on the 1oth Feb. 1796, at Manchefter in 
the county of Lancaſter, in conſideration that the plaintiff, at the 
ſpecial inſtance and requeſt of the defendant, had then and there 


; 5 1 bought of the defendant 200 quarters of wheat at 5/. os. 6d. per 


quarter, ſuch price to be therefore paid by the plaintiff to the 
defendant, he the defendant undertook and then and there pro- 
miſed the plaintiff to deliver the ſaid corn to him (the plaintiff) at 
Shardlow in the county of Derby in one month from that 
time, viz, of the ſale; and then he alleged that although he 
(the plaintiff) always from the time of making ſuch ſale for the 
ſpace of one month then next following and afterwards was 
ready and willing to receive the ſaid corn at Shardlow, yet 
the defendant not regarding his ſaid promiſe, &c. did not in one 
month from the time of the making of ſuch ſale as aforeſaid or 
at any other time deliver the ſaid corn to the plaintiff at Shardlow 
or elſewhere, although he (the defendant) was often requeſted ſo 
to do, &c. The defendant pleaded the general iſſue; and at the 
trial the plaintiff recovered a verdict. | 


Holroyd obtained, in the laſt term, a rule calling on the plaintiff 
to ſhew cauſe why the judgment ſhould not be arreſted, becauſe 
it was not averred that the plaintiff had rendered to the defendant 
the price of the corn, or was ready to have paid for it on 
delivery. He ſaid this was neceſſary on the principal eſtabliſhed 
in many caſes, particularly in Thorpe v. Therpe (a), Callonel v. 
Briggs (5), King fton v. Preflon (e), Jones v. Barclay (d), and 
Goodiſon v. Nunn (e), that when ſomething is to be done by 
both* parties to a contract at the ſame time, as in, this caſe 
the tendering of the money and the delivery of the corn, there 
the party ſuing the other for non-performance of his part muſt 
aver an offer at leaſt at the ſame time to perform what was to be 
done by himſelf. 


Law, Wood, and Scarlett, now ſhewed cauſe. The covenants 
here are mutual and independent, and each party has a remedy 


? (a) Salk. 171. 
(a) Doug. 3d Ed. 684. 


(e) Dougl. 3d Ed. 688. 


(6) B. 113. 
| (e) Ante, g vol. 761. 
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1797. by action againſt the other for non-performance of his part. But 
| if there be any precedence between them, the delivery of the 
MozTON goods ought, in the regular order of things, to precede the payment 
| Las, of the price. In neither cafe can the averment contended for he 

neceſſary, The diſtinction is taken in many caſes that where two 

things are to be done, and the time of doing it 1s mentioned for 

one and not for the other, there the thing for doing which the 

time is ſtipulated mult be done firſt, and ſo averred to be. Paſfford 

v. Webbe, 23 Rel. Rep. 88. Pordage v. Cole, 1 Saund. 319. Peters 

v. Opie, 2 Saund. 352. 1 Ventr. 177. 214. Elwick v. Cudwort,, 

1 Lutwich, 493. Hilton v. Smith, ib. 496. So in Thorpev. Thorpe (a), 

it was faid by Holt, Ch. J. that if by the agreement a day cer. 

tain is appointed for the payment of money, and this day is to 

happen before the aQ can be performed for which the money is 

to be paid, there although the words are that he ſhall pay ſo 

much for the performance of the act, yet after the day appointed 

the party ſhall have his action for the money before the thing i 
performed. And that is a ſtronger caſe than the preſent, becaul: 

the act for which the recompenſe is to be given ought in reaſon to 

precede the recompenſe itſelf. In Blackwell v. Naſh (6), the 
plaintiff declared in debt for a penalty on a covenant that be⸗ 

ſhould transfer ſo much ſtock to the defendant on or before the | 

21ſt September, and that the defendant in conſideration of the 

premiſes covenanted to accept and pay for it; and then the plaintif 

averred that he was ready and offered to transfer the ſtock on 

that day, but that the defendant refuſed to accept or pay for it: It | 

was objected in arreſt of judgment that the actual transfer of the 

ſtock was a condition precedent which ought to have been averted; 

But the Court held that “ in confederation of the premiſes” meant Wi 

in conſideration of the covenant to transfer, and not of an aa Wi 

transferring, for which the defendant had his remedy ; thong Wl 

if it did mean the latter, a tender and refuſal would amount to 

14 performance. And they added that in all ſuch caſes the great 
1 | queſtion was, who was to do the firfl af? ? But that where the 
17 transfer was to be hon payment, there was no colour to make the 
1 W | transfer a condition precedent. The ſame doctrine was held in 
Darin v. Myer (c). Theſe caſes went on the ground that the 
parties had mu: ual remedies on their reciprocal promiſcs, and 
therefore there was no need of the averment contended for. But 
the caſe of Merrit v. Rane (d) applies as ſtrongly in another point 


(a) 1 S2/k. 171. 1 Lutzv. 2 50. S. C. (5) 1 Stra. 435. 
(c) 1 Stra. 712. | (d) 1 Stra. 458. 
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of view. There the plaintiff declared on an agreement that in 
conſideration of 2521. paid to the defendant he agreed to transfer 
6000 J. South-ſea ſock to the plaintiff or his executors, &c. at 
any time before the gth January 1720, within three days after 
demand in writing, upon payment of the further ſum of gooo /. 
then he averred the demand in writing, and that he attended on 


W the day, but that the defendant did nor appear to transfer : One 


of the objections was, that the plaintiff had not averred that he 
had the money there on the day to have paid upon the transfer : 
But the Cour: ſaid that as to the plaintiff's not ſhewing a tender 
that ought to have come from the defendant by way of excuſe, 
that he was there ready to have transferred if the plaintiff had 
been there to have paid the money. To apply therefore the 
reaſoning of all theſe authorities to the preſent caſe: Here the 
firſt act to be done was by the defendant, namely, the carrying 
of the corn to Shard/ow; by not doing which he broke his agree- 
ment, and a cauſe of action accrued to the plaintiff according to 
that claſs of cafes, wherein agreements of this ſort have been con- 
ſtrued to give mutual remedies to the parties. But admitting 
that he was not bound to deliver the corn there until the plaintiff 
was prepared to pay for it; ſtill that ought to come from the de- 
fendant by way of excuſe, and the tender of payment was not 


neceſſary to be averred by the plaintiff as a condition precedent 


to the right of action. Ihe defendant might have ſhewn in ex- 
cuſe for the non- performance on his part, either that he carried 
the corn to the place, and was ready to have delivered it, but that 
the plaintiff was not there to receive it; or that the plaintiff re- 
fuſed to receive it ; or that he was not ready to pay for it. Lan- 


: caſhire v. Killingwerth, 12 Mod. 531. Salk. 623. Ughtred's 


caſe, 7 Co. 10. Where an action is brought for money due, the de- 
ſendant may ſhew in his defence a tender and refuſal, or that he was 
prepared at the day and place appointed to pay the money, but that 


the plaintiff was not there to receive it; yet it never was held ne- 


ceſlary for the plaintiff to aver in his declaration that he was ready 
to receive it. And here, if the readineſs to. pay had been averred, 
it could have anſwered no purpoſe ; becauſe no iſſue could have 
been taken on it. Beſides in no caſe is tender of payment neceſ- 
ſary to be averred when the contract is executory, as it is in this 


_ caſe; for there the parties neceſſarily rely upon the mutual reme- 


dies ariſing out of it; they give mutual credit to each other. All 
the cafes cited on the other fide are, if ſtrictly conſidered, caſes 
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of condition precedent. Several of them, as well as the ſubſe. 
quent caſes of Campbell v. Jones (a), and Porter v. Shepherd (), 


Mor Ton laid down the rule that whether covenants be or be not independ- 


ent on each other muſt depend on the good ſenſe of the thing; 
that is, who in the fair ſenſe and meaning of the parties was re- 
quired to do the firſt act. Now here there is no doubt that the 
firſt act was to be done by the defendant, which he negleCted to 
do; and it would be abſurd to require a perſon to pay for goods 


before he had received them; though if he were not ready to 


pay for them at the time when the other was ready to deliver 
them, that might be a reaſon for the non delivery. But ſtill that 


is only matter of defence and excuſe on the part of the defendant, | 
which it is incumbent on him to ſhew. And yet the effect of, 
the averment required 1s, that the plaintiff was bound to tender 

the price before the goods were even offered to him. 


Holreyd contra. This action is not brought againſt the defend. 


ant for having omitted to carry the corn to Shard!/ow, even allow. 


ing that to be the firſt act to be done; and therefore much of the 
plaintiff's argument does not apply. But the ground of com- 
plaint is that it was not delivered to him there; and conſequently 
upon this form of declaring it may be aſſumed that the defendant 
did carry the corn there. The queſtion then comes to this, 
whether the defendant was bound to deliver his corn, the plain- 
tiff not being there ready to pay for it. For if not, then it fol- 
lows, according to all the late determinations, that he ought to 
have averred a tender of the price, or that he was there ready to 
pay for it, if the defendant had been there ready to receive it, and 
deliver the corn. And for this purpoſe it is not neceſſary to ſhew 
that the tender of the price was a condition precedent, ſtrictly ſo 
conſidered ; for according to Goodifſon v. Nunn (c), and King ſton 


v. Preſton (d), if the acts are concurrent and in the nature of the 


tranſaCtion to be done at the ſame time, before one of the parties 
cam maintain an action againſt the other for the non-performance 
of his part, he muſt aver that he performed or was ready toperform 
every thing on his own part. Callonel v. Briggs (e) is in point. 

That was an executory agreement, like the preſent, to pay ſo much 
money fix months after the bargain, the plaintifftransferring ſtock. 

There Lord Holt ſaid © if either party would ſue upon this agree · 


(s) Ante, 6 vol. 570. 
(4 Dougl. 3d ed. 688, 


(5) 15. 665. 


(c) Ante, 4 vol. 761. 
(e) Salk. 113. : 


9 1 1 ment, 


IN THE TnikTr-sEVBNTH YEAR OF GEORGE III. 


« ment, the plaintiff for not paying, or the defendant for not 
« transferring, the one muſt aver and prove a transfer or a tender, 
« and the other a payment or a tender; and this,” ſays he, though 
« there be mutual promiſes. If I ſell you my horſe for 10/. 
if you will have the horſe, I muſt have the money; or if I 
« will have the money, you muſt have the horſe.” Or according 
to Lancaſhire v. Killingworth (a), the plaintiff ſhould have averred 
that he waz ready at the place to have received the corn on the 


laſt day of the time within which it was to be delivered, and ready 


and willing to have paid the price ; but that no perſon was there 
on the part of-the defendant to deliver the corn. The delivery of 
the corn, and the payment of the price, were concurrent acts to 
be done by the parties at the ſame time, the one depending on the 
other; and if ſo, then within the principle of all the modern 


caſes, the plaintiff ought to have averred 1 in his declaration a 


tender of the price, for want of which it is bad. 

Lord Kenyon, Ch. J. If this queſtion depended on the tech- 
nical niceties of pleading, I ſhould not feel ſo much confidence 
as I do: but it depends altogether on the true conſtruction of this 
agreement. The defendant agreed with the plaintiff for a certain 
quantity of corn, to be delivered at Shardlow within a certain 
time; and there can be no doubt but that the parties intended that 
the payment ſhould be made at the time of the delivery. It is not 
imputed to the defendant that he did not carry the corn to Shard- 
leu, but that he did not deliver it to the plaintiff : to this declara- 
tion the defendant objects, and ſays I did not deliver the corn 
eto you (the plaintiff), becauſe you do not ſay that you were 
« ready to pay for it; and if you were not ready, I am not bound 
ec to deliver the corn ;” and the queſtion is, whether that ſhould or 
ſhould not have been alleged. The caſe decided by Lord Holt, in 
Salk, 1 12., if indeed ſo plain a caſe wanted that authority to ſup- 
port it, ſhews that where two concurrent acts are to be done, the 
party who ſues the other for non-performance muſt aver that he 
had performed, or was ready to perform, his part of the contract. 
Then the plaintiff in this caſe cannot impute to the defendant 
the non-delivery of the corn, without alleging that he was ready 
to pay the price of it. A plaintiff, who comes into a court of 


juſtice, muſt ſhew that he is in a condition to maintain his action. 


But it has been argued that the delivery of the corn was a condi- 


fa) Salk, 623. 8 
tion 
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1797. tion precedent, and ſome caſes have been cited to prove it : but 
| they do not appear to me to be applicable. In the one in Saun— 
Von ron ders (a), the party was to pull down a wall, and was then to he 
N paid for it; there is no doubt but that the pulling down of the 
wall was a condition precedent to the payment; the act was to be 
done, and then the price was to be paid for it. So in the caſe in 
Salk. 171. where work was to be done, and then the workman was 
to be paid. And in ordinary caſes of this kind the work is to be 
done before the wages are earned; but thoſe caſes do not apply to 
the preſent, where both the acts are to be done at the ſame time, 
Speaking*of conditions precedent and ſubſequent in other caſes 
only leads to confuſion. In the caſe. of Campbell v. Jones, I 
thought, and {till continue of that opinion, that whether covenants 
be or be not independent of each other muſt depend on the good 
ſenſe of the caſe, and on the order in which the ſeveral things are 
to be done : but here both things, the delivery of the corn by 
one, and the payment by the other, were to be done at the ſame 
time.; and as the plaintiff has not averred that he was ready to 
pay for the corn, he cannot maintain this action againſt the 
defendant for not delivering it. | 
GROsE, J. It is difficult to reconcile all the caſes in the books 
on the ſubject of conditions precedent; but the good ſenſe to be 
extracted from them all is, that if one party covenant to lo one 
thivg in conſideration of the other party's doing another, each 
mult be ready to perform his part of the contract at the time he 
charges the other with non-performance. Here the queſtion is, 
what was the intention of the parties; they clearly intended that 
ſomething ſhould be done by each at the ſame time. The corn 
was to be delivered at Shard/ozv to the plaintiff for a certain price 
ro be therefore paid by him, that is, at the time of the delivery; 
then the readineſs to pay ſhould have been averred by the plain- 
tiff. | 
- LAWRENCE, J. It has been argued, on behalf of the plaintiff, 
that this muſt be conſidered as a declaration on mutual promiſes, 
and that as this is a demand on the defendant on the ground of 
ſome mutual promiſe made by him, and which was the conſider- 
ation of the plaintiff's promiſe, it wag not neceſſary to aver per- 
formance on his part: but if ſo, the declaration is not adapted to 
the truth of the caſe, in not ſtating that the defendant's promile 
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was in conſideration of the plaintiff's. But on this declaration 
can only confider it as an agreement by the defendant to deliver 
the corn at Shardlow on being paid for it. The payment of the 
money was to be an act concurrent with the delivery; and then 
the caſe is. like that of Callonel v. Briggs, which was on an agree- 
ment to pay ſo much money ſix months after the bargain, the 
plaintiff transferring ſtock; and there Lord Ho/? ſaid, “If either 


« party would ſue upon this agreement, the plaintiff for not paying, 
- & or thedefendant for not transferring, the one muſt aver and prove 
« a transfer or a tender:” hedid not ſay, that the not doing it ſhould 
come from the defendant by way of excuſe, but that the doing 


it muſt be alleged in the declaration; and that affords an anſwer 


to great part of the argument urged on behalf of the defendant 


in this caſe. The tendering of the money by the plaintiff makes 
part of the plaintiff's title to recover, and he muſt ſet out the 
whole of his title. The ſtrongeſt caſe cited for the defendant 
was that of Merrit v. Rane (a): but that does not appear to me 
of ſuſficient weight to overturn the authority of the caſe of Callonel 
v. Briggs. I do not quite underſtand what the Court there ſaid, 
that it was not neceſſary to allege a tender, for that it ſhould have 


come from the defendant by way of excuſe ; for as it was ſtated 


that the plaintiff's agent was ready to receive a transfer of the 
ſtock, but that the defendant did not attend, it would have been 
abſurd to ſtate a tender of the money to a perſon who was not 
preſent to receive it. There is however another caſe, not re- 
ferred to in the argument, Lea v. Exelby (b), which is an au- 
thority to ſhew that the plaintiff in this caſe ſhould have averred 
a tender. There the plaintiff declared that in conſideration that 
he had promiſed to pay the defendant (who was poſſeſſed of a 
leaſe for years, the inheritance of which was in the plaintiff) a 
certain ſum on ſuch a day, the defendant promiſed on payment 
to ſurrender to him the leaſe; and that he had tendered the money 


at the time, but that the defendant had not ſurrendered ; and on 


motion in arreſt of judgment, becauſe it was not alleged that the 
defendant refuſed as well as that the plaintiff tendered, the Court 
held that the declaration was bad for that reaſon. Therefore, on 
the authority of that caſe, and of that of Callonel v. Briggs, I am 
of opinion that the declaration cannot be ſupported, and that the 
judgment muſt be arreſted. 


0 | 7 Rule abſolute. 


(a) 1 Stra. 458. (2 C0, Ez, 888. 
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TomLinson and Another againſt BLACKSMITH. 


THX declaration ſtated that on 10th Auguſt 1795, in conſider. 
ation that the plaintiffs at the ſpecial inſtance of the defend- 


ant had before that time ſold 150 quarters of wheat to the defend. 
ant for the price of 8 J. 4s. per quarter, to be delivered to him 


at Ferreby ſluice in the county of Lincoln free on board ſuch veſſels 


as the defendant ſhould direct, and alſo in conſideration that the 
plaintiffs at the ſpecial inſtance of the defendant would not deliver 
the ſame wheat nor inſiſt upon the defendant's accepting the ſame 
at Ferreby ſluice, but would ſend the ſame to Meſſrs. G. S. and Co. 
in London to be by them ſold, the defendant promiſed the plaintiffs 
to pay them all the expences they ſhould incur in ſending the ſame 


to London, and alſo pay them the difference between the amount 


of the ſum for which the wheat was ſold oy the plaintiffs to the 
defendant, and the ſum for which it ſhould be ſold in the Lon- 


don market. The plaintiffs then averred that the wheat was ſent 


to London accordingly, was there ſold for 500/., that the expences 
the plaintiffs were put to in ſo ſending it amounted to 2000. 
and that the difference between the amount of the original price 


agreed on and that for which the wheat was ſold in London was 


730/. There were alſo common counts for goods ſold and de- 
livered, bargained and ſold, &c. to the amount of 1200/.; con- 
cluding to the plaintiffs damage of one hundred pounds. This 
was evidently a miſtake, the damage intended to be laid being one 
thouſand pounds. The miſtake however was not diſcovered until 
after the trial, and after the jury had found a verdict of 611/. 
95. 6d. The verdict was thereupon entered for that ſum upon 
all the counts but the firſt, and a verdict was entered for the 
defendant on that account. 

Chambre obtained a rule calling on the defendant to hor cauſe 
why the plaintiffs ſhould not be at liberty to amend their declara- 
tion by altering the damages laid, from one hundred to one thou-. 
ſand pounds, agreeably to the bill filed, or why the verdict ſhould 
not be ſet aſide and a new trial had, and then the plaintiffs be at 
liberty to make the ſame amendment. He preſſed the former 
part of the rule on the ground that it was never too late to 
amend where there was any thing to amend by (a), as in the pre- 


(a) Vid. Green v. Rennet, ante, 1 vol. 783. 
N e 67 unt 


— 
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ſent caſe. The miſtake palpably appeared upon the face of the 
declaration itſelf, wherein the damage ſuſtained by the plaintiffs 


appears upon calculation to amount to near 1000 1. And he cited 
Wilder v. Handy (a), Marſhall v. Riggs (b), and Dennis v. Ed- 

warde (c), where the Court after verdict amended certain defects, 
for which judgment would otherwiſe have been arreſted. 


Dayrell, contra, objected to the amendment propoſed, at leaſt 


without ſending the cauſe down to trial again; otherwiſe the 


defendant, who might have an anſwer as to any damages beyond 


1c0/., would be deprived of the opportunity of making his de- 
fence. As the record now ſtood, if the plaintiffs entered up judg- 
ment for more than 100 J. it would be error: 1 Bulf. 49. 
Lord Kenyon Ch. J. It would be going too far to make the 
amendment required, without ſending the cauſe to a new trial; 
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as the defendant might have gone to trial relying that no more 


than 100 J. damages could be recovered againit him. 

Rule abſolute for ſetting aſide the 
verdict and granting a new trial, 
and for making the amendment 
propoſed. 


Per Curiam, a 


(a) 2 Fra. 1151. (3) 16. 1 162. $0) Comb. 4+ | 


The Kine againſt The Inhabitants of STORRINGTON. 


1 juſtices removed the pauper, James Ceary, his wife, 
and two children from Storrington to Patching in Sun; 
and on an appeal the order of removal was quaſhed, ſubject to the 
opinion of this Court on the following cale, 
In 1778, the pauper's father, John Ceary, then and for ſome 
years before having been reſident in Storrington with his wife and 
three children, viz. the pauper zged about 14, and two younger 
children, was removed by order of two juſtices with his wife and 
the ſaid two younger children to Patching, from whence he 
ſhortly after returned to Storrington with a certificate from Patch- 
ing regularly executed and allowed, acknowledging him, his wife, 
and the two younger children by name to be inhabitants'of Patch- 
ing: but the pauper was neither included in the order of re- 
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A father, 
mother, and 
two younger 
children 
having been 
removed 
from A. to 
B., B. grant- 
ed a certifi. 
cate to A. 
mentioning 
the father, 
mother, and 
thoſe two 
younger 
children: 
Held that 
the certiſi- 
cate did nc” 
include an 
elder child 


of the age of 14, who at the time of the removal was maintaining himſelf by his own labour, and 
paying for board in his father's houſe ; it being ſtated that at the time of the removal the pariſh officers 


of i. did not wiſh to remove that child becauſe he could maintain himſelf, 
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| moval or in the certificate ; the pariſh officers of Storrington har- 
ing declared upon the examination of the father before the ma- 
giſtrates previous to his removal to Patching that as the pauper 
got his own living, they had nothing to do with him. The pau- 
per at the time of this examination, and for ſome time before, 
and alſo after the father's return with the certificate to Szorrington 
(as above ſtated), until the time of the yearly hiring and ſervice 
herein after ſtated, ſupported himſelf entirely by his daily labour, 
and lodged and boarded at his father's houſe in Storringten, for 
which he paid his father 5s. per week. About two years after 
the father's return to Storrington with the certificate, and while 


the father continued to refide under it, the pauper being then 


about 16 years of age hired himſelf for a year to Mr. Browne of 
Storrington, whom he had previouſly ſerved for ſome time as a 
day-labourer, and ſerved the year out; after which. he again 


' worked for himſelf as a day-labourer, and lodged and boarded with 


his father on the ſame terms as before his ſervice with Browne, 
until he married ; and from the time of his marriage he continued 
to reſide at Storrington, but not having done any act to gain a 


ſettlement, other than as aforefard, until the 23d of January laſt, 


when he became actually chargeable, he was removed by the 


preſent order with his wife and family to Patching. 


Leach-in ſupport of the order of Seflions, after ſtating the quef- 


tiou to be, Whether the pauper were reſident in Storrington under 


the certificate granted to his father, argued in the negative. The 
certificate not only in terms includes the two younger children, 
but it is alſo ſtated in the caſe that it was meant by all the par- 
ties concerned that the certificate ſhould only include them. If 
the pauper were not included in the certificate, then his reſidence 
in Storrington was not protected by it under the ſtat. 8&g 
IF. 3. c. 30 (a); and if not, he was not diſqualified by the ſub- 
ſequent ſtat. 9 & 10 W. 3. c. 11. from gaining a ſettlement there 
by hiring'and ſervice. That ack was paſſed with reference to, 
and only extends to the objects of, the former aCt ; and thoſe per- 
ſons only, whoſe reſidence is protected in the corriticated pariſh by 
the former one, are diſqualified by the latter from gaining ſet- 
tlements in the certiſicated pariſh by the ordinary modes. A cer- 


(a) Which enacts that the pariſh, to which the certificate is granted, ſhall receire 
and provide for the perſon. mentioned in the certificates together wich his er her family 


until they become chargeable, and chen! it mall be lawiul for any ſuch. perſon and his er 


her children, &. to bs removed, &c, 


tilicate 
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tificate is only concluſive on the pariſh granting it as to the facts 1797. 
contained in it. Now the certificate in this caſe is only an ac. — 
knowledgment by the pariſh of Patching that the father, the mo- To — 
ther, and the tavo younger children, were inhabitants of that pariſh * dialer 
it is not therefore concluſive as to the ſettlement of the pauper sroaaixe- 
who was not named in it. It may be admitted that, if the cer- . 
tificate were in general terms that the pauper and his family were 
inhabitants of Patching, it would extend to all the children: but 
here the parties ſeem anxiouſly to have excluded the pauper from 
the certificate. The ground on which the counſel on the other 
fide argued below is this; the certificate protects the reſidence, 
not only of the party himſelf but of his children alſo, the pauper 
is one of thoſe children, and therefore he was protected by it: 
but that mode of reaſoning aſſumes the very queſtion, that the 
pauper is one of the children whoſe reſidence in Storrington was 
meant to be protected by this certificate. 
Garrow and Partington contri. This caſe may be decided 3 
the anſwers to theſe two queſtions; in what character did the 
pauper's father reſide in Storrington? and in what character did 
the pauper himſelf reſide there? The former lived there under 
the expreſs words of the certificate, and the latter as part of his 
family, he not having gained any ſettlement for himſelf. The 
queſtion has been truly ſtated, namely, whether the pauper did 
or did not reſide in Storrington within the meaning of the 8 g 
W. 3. c. 30; for if not, it may be conceded that the ſtat. 9 & 10 
W. 3. c. 11. did not prevent his gaining a ſettlement there by 
hiring and ſervice. But he was reſiding in Storrington under the 
certificate, and was irremovable from thence, as being a part of 
his father's family. The former ſtatute recites that many poor 
perſons chargeable to the pariſh where they live for want of 
work would in other pariſhes, where employment is to be had, 
maintain themſelves and families, &c.; it then enacts that the 
certificate ſhall oblige the pariſh, to which the certificate is 
given, to receive and provide for the perſon mentioned in the 
certificate together with his or her family, &c.; and in caſe of their 
becoming chargeable, it enables that pariſh to remove ſuch perſon 
and his or her children to the place from whence ſuch certificate 
was brought. Now it has been frequently held in the caſes of 
emancipation that thoſe who live under the father's roof, and 
conſtitute a * of his family, are protected by the certificate. 
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In R. v. Darlington (a) Lord Kenyon ſaid, “ The Ware conſiſts 


of thoſe who live under the ſame roof with the paterfamilias; 
« thoſe who form (if I may uſe the expreſſion) his fire ſide.“ In 


The Inhabi- R. v. Witton cum Twambrookes (b), and R. v. Roach (c), Lord 


tants of 


$ToxxinGge Kenyon enumerated the means by which a child may become 


TON, 


emancipated ; but none of thoſe exiſt in the preſent caſe. In R. 
v. Collingbourn Ducis (d), where a ſon of the age of 19 ſerved a 


year under a yearly hiring in an extraparochial place, it was held 


that he was not thereby emancipated, though he did not return 
to his father's houſe. Then there is leſs reaſon to ſay, in this 
caſe, that the pauper was emancipated; and if not, he continued 
a part of his father's family. The conſequence of this is that by 
the very words of the ſtat. 8 9 I. 3. c. 30. he was irremo- 
vable from Storring/on; and then, by the uniform conſtruction 
put on the ſtat. y & 10. 3. c. 11. he was precluded gaining a 
ſettlement in that pariſh by hiring and ſervice. | 
Lord Kenyon Ch. J. In deciding this caſe I wiſh not to 
diſturb any of the authorities that have been cited, but my opinion 


in this caſe proceeds on its own particular circumſtances. Con- 


ſider the ſituation of this family; the father, mother, and two of 


the younger children, who had been reſident at Storrington, were 


removed by an order of juſtices to Patching : but to give them an 
opportunity of returning to Storrington, the pariſh officers of 
Patching were applied to for a certificate, which was accordingly 


given. Now before, and at the time when this certificate was 


obtained, the pauper had worked as a day labourer, received his 
wages for his own uſe, had lodged in his father's houſe, and paid 
a weekly ſum for that accommodation. The form of the cer-" 
tificate too is material ; ; it was granted to the father, the mother, 


and the two younger children; but the pauper was not included 


either in the order of removal or in the certificate, nor was it 
the meaning of the parties to include him. If indeed he were 
under the diſability of gaining a ſettlement by the 9 10 V. 3., to 
be ſure this is not one of the modes allowed by that act. But the 
queſtion is, Whether he is to be conſidered as a certificated perſon? 
Generally ſpeaking, if a certificate be granted to the head of a 
family, it-extends to all the members of that family: but it is 


competent to the parties themſelves to narrow the extent of a 
certificate ; and the certificate in queſtion ſeems to have been 


| (a) Ante, 4 vol. $00, 
le) Ante, 6 vol. 247. 


(5) Ante, 3 vol. 356. 
() Ante, 4 vol, 299. | 
ſpecially 


\ 
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ſpecially framed for the purpoſe of excluding the pauper from the 
operation of it. It is not conceived in general terms, but, after 
mentioning the father and mother, it goes on to ſpecify the two 
younger children, omitting the pauper, who was the eldeſt ; and 
it is a known maxim expreſſio unius eſt excluſio alterius. There: 
fore, on the particular circumſtances of this caſe, I am of opinion 
that the pauper was not reſident at Storrington under the certifi- 
cate, and conſequently was not diſabled from gaining a ſettle- 
ment there by hiring and ſervice : but I defire to have it diſtinctly 
underſtood that I do not by this deciſion mean to ſhake the 6 
thority of any of the former caſes. 

GRosE J. The queſtion is, Whether the pauper's reſidence 
in Storrington were or were not protected by this certificate; for 
if it were not, he is now ſettled in that pariſn. A certificate only 
protects three clafſes of perſons; thoſe who are named in it; 
thoſe who are part of the family of the certificated perſon when 
it is granted; and his children born in the certificated pariſh after 
that time. Now the pauper certainly does not come within 
either the firſt or the third claſs, Nor was he part of his father's 
family, as far as reſpects the certificate; for the certificate does 
not mention his name, though it does mention the names of the 
younger children ; and the pariſh officers declared that he was 
not included in the former order of removal, which was the 
occaſion of this certificate, becauſe he was capable of gaining 
a livelihood for himſelf. All the parties intereſted conſidered 
the pauper to be ſui juris when the certificate was granted, and 
therefore it was not meant to include him; he was not a part of 

| his father's family for the purpoſes of this certificate, | | 

Lawrence J. The ſtat. g & 10 V. 3. c. 11. has reſtrained 
thoſe perſons, who come into any pariſh by virtue of a certificate, 

+ From gaining a ſettlement except in one of the two modes there 
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pointed out; and it meant to reſtrain thoſe perſons whom they 


could not remove. Then the queſtion is, could the pauper have 
deen remoyed from Storrington notwithſtanding the certificate; 
and would the certificate have been concluſive on the pariſh of 


Patching as to him? It certainly would not have concluded 


them, becauſe it appears that it was intended to exclude him 
from the certificate at the time when it was granted. Therefore, 
if it would not have bcen concluſive on the pariſh granting the 
certificate, it ſeems to follow that the pauper gained a ſettlement 
in e by hiring and ſervice. 

| Order of Seſſions confirmed, 
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But where 
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made one 
will in 1752 
and another 
in 1756 
without diſ- 
poſing of his 
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Lord "TOR again The Earl of — 
in Error. 


TH HIS was an iſſue to try winks George the late Earl of 
Orford did or did not by his laſt will deviſe to the Earl of 
Cholmondeley, the eldeſt ſon of George Lord Malpas deceaſed, 
who was the eldeſt ſon of George late Earl of Cholmondeley, an 
eſtate in tail male in remainder expectant immediately on the 
death of the preſent Horatio Earl of Orford, and failure -of ſons 
or a ſon of his body, and of iſſue male of the bodies or body 
of ſuch ſons or ſon, in certain manors, & c. in Norfolk. It was 
tried at the bar of the Court of Common Pleas, when a verdi& 
was given for the plaintiff below, Lord Cholmondeley, on which 


perſonalty or judgment below was accordingly entered up for the plaintiff. 


appointing 
executors by 
either, and 
by a codicil 


(reciting 


that by his 
boft will dat- 
ed in 1752 
he had made 
no diſpoſi- 
tion of his 
perſonalty) 
diſpoſed of 
it, and ap- 


pointed exe- 


cutors, it 
was held 
that there 
Ws nolatent 
ambiguity, 
ſo as to let in 
parol evi- 
geiice to 
ſhew that 
the teſtator 


intended by 


the codicil 


to confirm 


the will of 
175, and 
not to re- 
publiſh that 


„ 752. 


But that Court having on the trial rejected certain evidence 
offered for the defendant, a bill of exceptions was tendered, and 
ſealed by the Lord Chief Juſtice ; and on that bill of exceptions, 
which was afterwards annexed (a) to the record, the caſe appear - 
ed to be as follows. 

The counſel for the plaintiff, in order to prove and maintain 


the iſſue on his part, proved and gave in evidence that the late 


Earl of Orford, being ſeiſed in fee of the manors in queſtion, 


by will dated the 25th of November 1752, duly executed, &c. 


deviſed the ſaid premiſes to J. Harris aud H. Cruwys and their 
heirs, to the uſe of his firſt and other ſons in tail male; remainder 
to his uncle Edward Walpole for life; remainder to truſtees to 
preſerve contingent remainders, remainder to his firſt and other 
ſons in tail male; remainder in like manner to his uncle Horatis 


Walpole and his firſt and other ſons in tail male; remainder in 


like manner to Lord Malpas, eldeſt ſon of George Earl of Chol. 
mondeley [and father of the preſent Earl Cholmondeley] and his 
firſt and other ſons in tail male; remainder in like manner to 
Robert Chalmendeley and his firſt and other ſons in tail male; 
remainder to Lady Maria Churchill and her firſt and other 
ſons in tail male ; remainder to his great uncle Horatio Walpole 
for life; remainder to the uſe of the defendant Horatio Lord 
Walpole, and his firſt and other ſons in tail male; with divers 
remainders over; reverſion in fee to his own right heirs. They 


alſo gave in eyidence a certain writing, purporting to be 3 


(=) Vid, Stat. 23 Fdw. 1. c. 31. 


ce dicil 
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codicil to the laſt will of the ſaid late Earl of Orford, dated 4th 
December 1776; in which, after reciting t by his loft will and 
teſlament in aꝛvuriting dated the 25th of November 175 2 he had deviſed 
all his real eſtates to certain uſes, but had not charged the fame 
with the payment of his debts or legacies, or diſpoſed of his 
perſonal eſtate, or appointed any executors, he declared that 
writing to be a codicil to his ſaid laſt will, and to be accepted 
and taken as part thereof, and revoked the faid will ſo far only 
as the ſame was incompatible with the codicil; and he ſubjected 
all his eſtates, &c. to the payment of his debts and legacies, gave 
ſeveral legacies, and appointed executors, &c. 'The plaintiff's 
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counſel further produced as a witneſs on the part of the plaintiff 


one D. Potter, who depoſed that the ſaid G. late Earl of Orford, 
after the making and publiſhing of his aforeſaid will, to wit, ſome 
time in the month of December 1776 or January 1777 duly ſigned 
ſealed publiſhed and declared the ſaid codicil, as a codicil to his 


| laſt will and teſtament, in the preſence of him (Potter) one 


E. Miles and R. Dy/on, being three credible witnefles, who at 


the ſame time duly atteſted, &c. That whilſt the ſaid Earl of 


Orford was ſigning the ſaid codicil, he (Potter) obſerved that ſe- 


veral parts thereof were of the proper hand-writing of the ſaid 
Earl of Orford ; and upon the codicil being produced upon the - 


trial he (Potter) inſpected the ſame, and proved as aforeſaid that 
the ſaid parts thereof were of the proper hand- writing of the ſaid 
Earl of Orford. The plaintiff's counſel further gave in evidence 
that the ſaid late Earl of Orford on the 5th of December 1791 
died ſo ſeiſed of the ſaid manors, lands, &c. without leaving any 
ſon of his body lawfully begotten ; that the ſaid Z. Walpole, 
brother of the late deceaſed father of the late Earl of Orford, died 
in the lifetime of the ſaid teſtator George late Earl of Orford, 
without leaving any ſon of his body lawfully begotten ; and that 
by virtue of the ſaid premiſes the ſaid Horatio Walpole, youngeſt 
brother of the late deceaſed father of the ſaid late Earl of Orford, 
became and was and ſtill is ſeiſed of the ſaid premiſes, with the 
appurtenances, in his demeſne as of freehold for the term of his 
life; and as uncle and heir of the ſaid late Earl of Orford became 
and now is Earl of Orford ; and that the late Lord Malpas (eldeſt 
ſon of the late Earl of Cholmondeley, in the will mentioned) alſo 


died in- the lifetime of the teſtator, and in the lifetime of his late 


. the late Earl of Cholmondeley deceaſed; and that the 


K 4 8 plaintiff 
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plaintiff G. J. Earl of Cholmondeley is the only ſon of the body of 
the faid Lord Malpas deceaſed. That at the ſaid trial the ſaid 


Lord Mar- P. Potter being croſs-examined by the defendant's counſel, fur- 
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Lord 8 
MONDELEY 
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ther depoſed that at the time of the figning, &c. the ſaid codicil, 


the codicil, or ſhewn or produced by the ſaid late Earl of Orford 
to him (Potter), E. Milet, or R. Dyſon, or any of them; and that 
the ſaid late Earl of O-ford publiſhed and declared to him (Potter), 
Z. Miles, and R. Dyſon, the faid laſt-mentioned writing as and 


for and to be a codicil to his laſt will and teſtament, but did not 


mention to them or any of them the. date, or give any further de- 
ſcription of the laſt will and > ns to which he ASST that 
it ſhould be a codicil. 

And the counſel for the 4 00 4 in 8 to maintain and 
prove the iſſue on his part, gave in evidence a certain other 
writing, purporting to be the laſt will and teſtament of the ſaid 
G. late Earl of Orford, dated the 3 iſt March 1756, whereby he 
deviſed all his manors, lands, &c. to J. Harris and H. Cruwys, 
to the uſes, upon the truſts, &c. therein mentioned, name ly, ir 
default of iſſue male of his own body to his uncles E. and Horatin 
Walpole reſpectively, preciſely in the ſame manner as in the will 
of 1752; then upon failure of iſſue male of his uncles Eduard 
and Horatio Walpole reſpeQively, inſtead of limiting the premiſes 
to Lord Malpas, as in the will of 1752, the deviſor by this will 
limited the premiſes to his great uncle Horatia Walpole for life, 
remainder to the preſent Lord Walpole for life, remainder to his 
firſt and other ſons in tail male; remainder to Thomas Walpole, 
Richard Walpole, and Nobert Walpole, and their reſpective firſt and 
other ſons in tail male; remainder to Lord Malpas and his firſt 
and other ſons in tail male, with divers remainders over; rever- 
ſion to the ſaid Earl in fee; which ſaid laſt-mentioned will 


was duly executed, &c, And the defendant's counſel inſiſted 


that the ſaid codicil to the laſt will and teſtament of the ſaid late 


Earl of Oyferd or the matters therein contained ratified and con- 


firmed and was intended by Lord Orfor& to ratify and confirm 
the faid will of 1756, and did not revoke cancel or make void 
nor was intended by Lord Orford to revoke cancel and make 
void"that writing, or to republiſh and make valid in law, as his 
laſt will, the will of 1952. And in order to ſhew to the Jury 
that at the time of making ſaid codicil the ſaid late Earl of Orford 
had not by that codicil revoked cancelled or made void, and did 

not 


., 


no writing whatever was in any manner annexed or affixed to 
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not intend to revoke cancel or make void the will of 1756, and 


republiſh the will of 1752, the defendant's counſel then proved 
that the ſaid will of 1756 was duly figned ſealed publiſhed, &c. 
And they then offered to prove and give ir evidence that Horatio 
Walpole the great uncle at the time when the ſaid late Earl exe- 
cuted and publiſhed the ſaid will of 1756 and in his preſence 
publiſhed a codicil, whereby he deviſed his the ſaid Horatio Val. 
ale's eſtate, on failure of ſons of his ſon Horatio Walpole, to the 
Earl of Orford for life, and ſo in ſtrict ſettlement to his ſons 3 
remainder to truſtees to ſupport contingent remainders; remain- 
der to his firſt and other ſons in tail male; remainder to the ſaid 
Earl of Orford for life without waſte ; remainder to the ſaid 
truſtees to ſupport contingent remainders; remainder to the firſt 
and other ſons of the ſaid Earl in tail male; remainder to Edward 
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Walpole, uncle of the ſaid Earl in like manner; remainder to Ho- 


ratio Walpole uncle of the ſaid Earl in like manner; with divers 
remainders over; reverſion to the ſaid Horatio Walpole the deviſor 
in fee. And the defendant's counſel then and there further of- 


fered to give in evidence that at the time of the figning ſealing 
publiſhing and declaring the faid laſt- mentioned writing by the 
| faid George late Earl of Orford, and of the ſaid laſt- mentioned 


codicil by the ſaid Horatio Walpole his great uncle, the ſaid late 
Earl of Orford declared to the ſaid Richard Capper (one of the 
witneſſes to the codicil) that his ſaid great uncle and he the ſaid 
late Earl of Orford had by theſe inſtruments made reciprocal li- 
mitations in fayour of each other's families in caſe of failure of 
iſſue of either of them. 'The defendant's counſel further offered 


to give in evidence that after the making of the laſt- mentioned 


codicil, he the ſaid Horatio Walpole, great uncle to the ſaid George 
late Earl of Orford, was created a Peer of Great Britain by the 
title of Lord Jalpole, and in 1757 died ſo ſeiſed of the ſaid ma- 
nors meſſuages lands, &c. in the laſt-mentioned codicil deviſed, 

without having in any manner cancelled annulled or revoked the 


faid laſt mentioned codicil ; and that at his death the defendant, 


as his eldeſt ſon and heir, became Lord Walpole, &c. They fur- 
ther offered to give in evidence that in the year 1776 ong Carlos 
Coney, being then the attorney and ſolicitor of the ſaid late Earl 
of Orford, was with the Earl at one of his dwelling houſes when 
the Earl of Orford deſired him to make a codicil to his will, and 
gave him ſome verbal inſtructions relating to ſuch codicil, with 


directions to leave blanks therein for the names of the executors, 


truſtees, 


/ 
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codieil of the 4th of December 1776 according to the inſtructions, 
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truſtees, and legatees ; that he told the Earl he mult have his 


will, which the ſaid Earl told Coney was in the hands of a Mr. 
Moone ; whereupon Coney defired the ſaid Earl to give him a 
letter to Mr. Moone, who otherwiſe might refuſe to deliver his 
will to him; that the ſaid Earl gave Coney a letter to Moone, who 
delivered the will of 1752 to Coney; that Coney then prepared the 


&c. in which blanks were left for the names of the executors 
truſtees and legatees agreeably to his Lordſhip's directions, he 


(Coney) not knowing at that time that the ſaid Earl had eyer made 


any other will, but believing, when he prepared the codicil, that 
the ſaid writing which he had received from Moone was in fact 
the then exiſting laſt will and teſtament of the ſaid Earl of Orford, 


and that therefore, according to the uſual mode of recitals, he 
inſerted the date of that writing as the date of his laſt will and 


teſtament in the codicil; that he never read over or in any man- 
ner explained to the ſaid Earl the ſaid laſt-mentioned writing; 
that the ſaid Earl did not then or at any time inform Coney that he 


intended or meant by ſuch codicil to revoke any diſpoſition he 


had made by his will of his real eſtate or any part thereof, or to 
change any of the limitations made thereof, or to alter the line 


of ſucceſſion in which the real eſtate would go as his will then 


ſtood, nor did the ſaid Earl give him (Coney) any inſtructions 


whatever to make by the codicil any change or alteration in the 


limitations of the real eſtates further or otherwiſe than to make 


them ſubject to the payment of his (the Earl's) debts legacies and 


funeral expences, as ſet forth in the ſaid codicil. That the will 
of 17 52 remained in the poſſeſſion of him (Caney) while he was 
preparing the draft of the codicil, and was returned to the Earl 
when the draft of the codicil was delivered to him (the Earl) a 
ſhort time before the codicil bears date; that the ſaid Earl de- 
clined to ſign the codicil when he (Coney) brought it to him ; that 
the ſeveral blanks filled up in the codicil of 4th December 1776 


with the names of the executors truſtees and legatees are all of 


the proper hand-writing of the ſaid Earl of Orford; and that he 
(Coney) never heard the ſaid Earl mention the plaintiff in this 


_ cauſe or any of his family, nor had he ſeen the plaintiff in com- 


pany with the ſaid Earl, but had ſeveral times ſeen the ſon of 
the defendant in his company. The counſel for the defendant 
further produced and offered to the Court the teſtimony of the 
ſaid Moone to prove that he (Moone) for 40 years previous to and 

9 | | until 
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until the death of the ſaid late Earl of Orford was employed by 
| him as his ſteward and agent, and that the will of 1752 was de- 
| livered to him (Moone) in November 1752 by A. Cruwys now de- 
| ceaſed but then the attorney or ſolicitor of the ſaid late Earl to 
| keep, and it was continually in his cuſtody from that time until 


he delivered ir to Coney by virtue of the letter before mentioned ; 
that whilſt the will of 1752 was in his (Moone's) cuſtody, and 
not long before he delivered the ſame to Coney, he (Moone) was 
in company with the ſaid late Earl of Orford, and Mrs. Sturk, in 
the codicil mentioned; when ſhe ſaid to Moone © you have got 
my Lord's will;“ to which Moone replied “ it is very ſafe ;” 
that the ſaid Earl then ſaid « Moone will take care of it.” 

But notwithſtanding this the plaintiff's counſel objected, and 
inſiſted that ſince the late Earl of Orford had by his codicil re- 
publiſhed and made valid in law the will of 1752 as his laſt will 
and teſtament, and thereby revoked the ſaid will of 1756, the 
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ſaid matters on the part and behalf of the defendant ſo offered 


to be given in evidence ought not to be given or admitted; 
nevertheleſs the defendant's counſel inſiſted before the ſaid 
Court that they ought to be admitted to give in evidence the 
ſaid matters, & c. in oppoſition and contradiction to the evi- 
dence given for and on the behalf of the plaintiff, which the 


ſaid juſtices denied to permit or admit, and declared their opi- 


nion that the ſaid matters ſo offered to be given in evidence on 
the part of the defendant ought not to be given or admitted; 
and thereupon the jury aforeſaid gave their verdict for the plain- 
tiff againſt the defendant ; whereupon the defendant's counſel 


propoſed their exception to the opinion of the ſaid juſtices, &c. - 


Williams Serjt. for the plaintiff in error. It appears on the 


record that the late Lord Orford made two wills, one in 1752, 


the other in 1756, and that by the laſt he revoked the former in 
the particular deviſe in queſtion. It alfo appears that the de- 
viſor had made no proviſion by either of thoſe wills for the pay- 
ment of debts or legacies, nor diſpoſed of his perſonalty, nor ap- 
pointed executors ; and that it was in order to ſupply thoſe omiſ- 
ſions that he made the codicil in 1776. By that codicil the de- 
viſor did not expreſsly revoke the will of 1756, which he would 
have done in expreſs terms if ſuch had been his intention; and 
yet it refers to the will dated in 1752, and ſets up the laſt will, 
which applies to that of 1756. The queſtion therefore is, 


Whether under the ercumitances it be not doubtful to which of 


the 


1 
1 
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the wills the codicil refers, and if it be, whether the evidence 
offered below ought not to have been received to remoye that 
Now it is an acknowledged rule of law that where there 
is a latent ambiguity in a will, parol evidence may be given to ex. 
plain it. Ambiguitas verborum latens verificatione ſuppletur; 
nam quod ex facto oritur ambiguum verificatione faCti toliitur, 
Bac. Max. 23. Lord Cheney's caſe, 5 Rep. 68. b ; Lepict v. Brown, 
Salk. 7; Harris v. Biſhop of Lincoln, 2 P. Wms. 35 ; Fonnereuu v. 
Poyntz, 1 Bro. Ch. Caf. 472; Thomas d. Evans v. Thomas, ante, 6 
vol. 671 (a); and Thomas v. Steward, at Hereford Lent aſſizes 1784 
(5) cor. Buller J. On the authority of theſe caſes it is contended 
that the evidence offered by the plaintiff in error ought to have 
been received to explain the latent ambiguity in the codicil, it 
being doubtful to which of the wills it refers; that doubt ariſing 
from the circumſtance of the codicil being applicable to both the 
wills as far as reſpects the charge of debts on the eſtate, diſpoſing of 
the perſonalty, and appointment of executors, and from the ambi. 
guous reference to both the wills, to the one by its date, and to the 
other by its name. It recites the date of the former will, and it re- 


fers to his Ja will, which prima facie muſt be underſtood to mean 


his laſt ſubſiſting will, namely, that of 1756. This recital is as 
ambiguous as if it had been a recital of his laſt will dated March 


31ſt 1752 that would have been a reference to the year in which 


the former will was made, and to the day of the month of the 
latter; and that ambiguity muſt have been explained by parol 


(a) See alſo Bradwin v. Harpur, Ambl. 374» 

(5) That caſe was ſtated to be as follows; M. Pardoe widow being ſeiſed of the pre. 
miſes in queſtion in fee by her will bearing date ſome time in Jaguary 1777 deviſed 
them to Tomas Thomas eldeſt ſon of Thomas Thomas of Chatbam in the county of Kent 
ſhip carpenter for life, remainder to truſtees to ſupport contingent remainders, remainder 
to his firſt and other ſons in tail male, remainder to defendant Charles Stuart tor lite, re» 
mainder to truſtees, &c., remainder to his firſt and other ſons in tail male, with divers 
remainders over; and died fo ſeiſed. Thomas the father had had a ſon of the name of 
Thomas Thomas, who was his eldeſt fon, but he was dead without iſſue many years befor 
the making of the will. Richard Thomas, the leſſor of the plaintiff, was the eldeſt ſon 
of Thomas at the time of making the will. The defendant contended that the deviſe to 
Thomas Themas was void, he being dead at the time of making the will, and conſequently 
that the defendant was entitled to take as next in remainder; but paral evidence was ad- 
mitted of a Mrs. Verler, who was daughter of old Thomas and filter of the leſſor of plain- 
tiff, that ſome time before the making of the will ſhe was on a viſit for ſome months at 
the teſtatrix's houſe, during which time ſhe often informed the teſtatrix that her. eldeſt 
brother Thomas Thomas was dead, and that the leſſor of the plaintiff Richard Thomas was 
then her eldeſt brother. There was alſo further evidence of the teſtatrix having inguited 
of another perſon reſpecting the family of old Thomas, who had aiſo informed ker that 
Richard Thomas was the eldeſt ſon, This evidence 8 given, the jury found a ver- 
dict for theplaintiff, 
evidence. 


ice 
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| evidence. Though the expreſſion © laſt will” is generally uſed 
in a technical ſenſe, it is ſometimes uſed in the ſtrict and literal 
| ſenſe; and parol evidence ſhould be admitted to ſhew in what ſenſe 
| it was uſed by this deviſor. In the inſtance of cancelling wills the 
| Courts have received parol evidence to ſhew quo animo the will 


was deſtroyed; whether by miſtake or not. Onions v. Tyrer, 
1 P. Vm. 343 3 Burtonſhaw v. Gilbert, Coup. 5 23 and yet thoſe 


burning cancelling or tearing the ſame, &c. It is true that can- 


| celling has been called an equivocal act in itfelf: but that is not 


correct; it only becomes equivocal by the circumſtances reſpect- 
ing it that are introduced by the parol evidence. It has alſo been 
held that declarations of the deviſor, reſpecting inſtructions given 
to the maker of the will, are admiſſible in evidence: Lord Cheney's 
caſe, 5 Rep. 68; and Thomas d. Evans v. Thomas, Then at all 
events the evidence of Coney, to whom Lord Orford gave inſtruc- 
tions to draw his codicil, ought to have been received. By the 
introduction of that evidence it would have appeared that the de- 
viſor was deſirous of making a codicil “ to his will,” which is at 
leaſt as applicable to the will of 1756 as to that of 1952. That 
evidence would alſo have ſhewn that the recital in the codicil of 
the will dated 1752 was a miſtake. This would have let in all 
the other evidence offered, particularly that relating to the con- 
verſation between the deviſor and his great uncle H. Walpole 
reſpeCting the limitations of each other's eſtates, which was ex- 
:emely material to ſhew that the deviſor at the time he made the 
codicil did not intend to revoke, but to confirm, the will of 
1756. It is unneceſſary to conſider what weight this body of 
evidence would have had with the jury; it is ſufficient to entitle 


the plaintiff in error to reverſe this judgment that it ought to 


have been received, 

Palmer Serjt. contra, The whole argument of the plaintiff in 
error is founded on an aſſumption that there is a latent ambiguity 
in the codicil, that it is doubtful to which of the wills it refers, 
and that therefore the parol evidence, which was offered, ought 
to have been admitted to explain it. But the foundation itſelf 


falls, and with it all the authorities that were cited to ſupport it. 


One great ground of argument is that the deviſor had made no 


proviſiog in either of his wills for the payment of his debts, or 
3 I„5„ _—_— 
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| inſtances are ſtronger than the preſent, becauſe the ſtatute of 
| Frauds expreſsly enacts that no deviſe of lands ſhall be revocable 
F otherwiſe than by ſome other will or codicil in writing, &c. or by 
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diſpoſed of his perſonal eſtate, that the codicil was made expreſly 
for the purpoſe of ſupplying thoſe omiſſions, and that the codici] 
is referrible to the latter as well as to the former will, except as to 
the date : but the concluſion to be drawn from thence applies with 
greater force in ſupport of the caſe of the defendant in error than 
of that of the plaintiff; for where two things agree in every 
particular but one, and a perſon refers in expreſs terms to the one 
with that particular variation, it is deciſive to ſnew that ſuch per. 
ſon meant to refer to that one. Another circumſtance from which 
the ambiguity is ſaid to ariſe is the recital in the codicil of the 
deviſor's /aft will and teſtament, which, it is fuppoſed, raiſes a 
preſumption that the deviſor did not intend to refer to and ſet 
up the will of 1752, which was not his laſt will: but the fal- 
lacy of that reaſoning.conſiſts in conſidering a /aft will to be 
the will which is made laſt in point of time; whereas no will 
can (ſtrictly ſpeaking) be a laſt will until the deviſor's death; 
and the general meaning of the term “ laſt will” is that which is 
to be the operative inſtrument at the death of the party. Suin- 
burne (a) ſays, generally ſpeaking, a teſtament and laſt will are uſed 
indifferently, though in ſtrictneſs they differ; “ a laſt will is a 
ce general word, and agreeth to every ſeveral kinds of laſt will or 


e teſtament :; but a teſtament, properly underſtood, is one kind 


ec of laſt will, that wherein an executor is named.” And the com- 
mon lawyers have borrowed almoſt all their terms reſpecting 
wills and teſtaments from the civilians. In 1 It. 111. will 
and /aff wills are uſed as ſynonymous terms. Suppoſe the deviſor 
had referred to © my will” without adding laſt” to it, and re- 
ferred to the date in 1752, there would have been no ambiguity; 
and the addition of the word « laſtꝰ does not create any, becauſe 
cc will” and « laſt will” are ſynonymous. All the caſes cited 
for the plaintiff in error eſtabliſh the doctrine contended for by 
the defendant, becauſe they ſhew that where parol evidence is ad- 
mitted to explain a latent ambiguity, it is in caſes which are con- 
ſidered as exceptions to the general rule; and this is not one of 
thoſe exceptions. In Ulrich v. Litchfield (5) Lord Hardwicke, 
commenting on this doctrine, ſaid « upon the conſtruction of a 
cc will courts of law and equity do not admit parol evidence, ex- 


c cept in two caſes; 1ſt. To aſcertain the perſon where there are 


« two of the ſame name, or elſe where there has been a miſtake 
&« in a chriſtian or ſurname, and this upon an abſolute neceſſity, 


() Swirb. 2. (3) 2 Ath, 322. 
46 25 
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te as in Lord Cheney's caſe, 5 Co. 68., where there were two ſons 
ce of the name of John ; the ſecond caſe is with regard to reſulting 
ce truſts relating to perſonal eſtates, where a man makes a will 
« and appoints an executor with a ſmall legacy, and the next of 
« kin claim the reſidue, in order to rebut the reſulting truſt for 
« the next of kin. In the caſe of Littlebury v. Buckley, Eg. Caf. 
« Abr. 245, and The Counteſs v. The Earl of Gatin/borowgh, 230. 
« parol evidence was admitted to aſcertain the perſon who was 
« to have the reſidue.” The caſe of Jones v. Newman (a) fell 
within the firſt of thoſe exceptions, and therefore parol evidence 
was admitted to explain which of the two petſons of the name 
of John Cluer, father and ſon, was intended. Nor do the caſes 
of Onions v. Tyrer, and Burtonſba v. Gilbert, which were cited 
to ſhew that parol evidence may be admitted to explain quo ani- 
mo a will was cancelled, whether by miſtake or with an intent 
to cancel it, aſſiſt the plaintiff in error in this cafe ; for cancelling 
is neceſſarily an equivocal act on account of the mode in which 
it muſt be done, and therefore parol evidence muſt, from neceſſity, 
be admitted to ſhew quo animo it was done. With regard to the 
evidence of an attorney, who is inſtructed to prepare a will or 
codicil, as to what paſſed at the time, it may or may not be ad- 


147 
1797. 


Lord WAT - 
POLE 
againſt 

Lord CHO - 

MONDELEY 

in Error. 


miſſible according to the nature of the iſſue to be tried: if a le- 


gacy be given to F. S. of X. and there be two perſons of that 
name, the attorney may give evidence of a declaration of the teſ- 
tator, made at the time, that he meant one of them in particular; 
or if the due execution of the will be brought in queſtion, the 
evidence of the attorney may be admitted. But here it is ad- 
mitted that the codicil was properly executed; and there is no 
diſpute about the identity of the perſons named in the will or 
codicil. If the evidence of Coney had indeed been received, it 
would probably have had the effect of confirming; inſtead of 
contradicting, the caſe made by the defendant in error: but the 
objection now made is not to the effect, but to the admiſſibility, 
of his evidence; and if his evidence be rejected, there is ſtill leſs 
reaſon for receiving the other evidence which was offered. 

Lord Kenyon Ch. J. This caſe has been argued with great 
ability; and if the arguments urged on behalf of the plaintiff in 
error have not convinced us that the deciſion in the Court of 
Common Pleas was wrong, we cannot expect that another argu- 
ment will haye that effect. 


(a) 11. Rep. 60, 
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1797- There i is no doubt but that parol evidence may be received in 
—— many caſes to explain doubts in wills; and the rule is correQly 


Tran war- defcribed in the maxim of Ld, Bacon, which has been alluded 


POLE W 
againf to. Where extrinſic circumſtances let in by parol teſtimony, 


— explaining the ſituation of the teſtator's family and of the legatee's, 

in Error. introduce a doubt of the teſtator's intention, the ſame kind of 

evidence that introduced the doubt may be admitted to explain it. 

On that proceeded the caſe that I mentioned on a late occa- 

ſion (a) of Beaumont v. Fell (o), where a legacy was given by 

the will to Catharine Zarnley, there being no ſuch perſon in 

exiſtence: there was no ambiguity on the face of the will, 

but the latent ambiguity was introduced by extrinſic evidence, 

and the ſame kind of evidence alſo ſnewed that there was a perſon 

of the name of Gertrude whom the teſtator called Gatty, which 

name the perſon who drew the will miſtook for Katy ; in that 

caſe therefore as parol evidence was admitted to ſhew the latent 

ambiguity, parol evidence was alſo admitted to explain it. It has 

been argued that the evidence which was rejected by the Court 

of Common Pleas ought to be received in many. caſes that might 

be put: I will not ſay that it ought not; but this, I think, 

we may ſafely lay down as a rule, that in order to make ſuch 

evidence admiſſible the party propoſing it muſt put his caſe 

into a ſituation to enable. the Court to receive it ; he muſt ſhew 

a latent ambiguity, without which the Court cannot receive 

it. All the caſes that have been cited profefs to proceed on that 

ground : and if the rule be eſtabliſhed, it is not impaired becauſe 

a Judge at Niſi Prius, meaning to be guided by it, miſtakes the 

application of the rule to the particular caſe before him. With- 

out minutely examining all the caſes, or ſaying whether I do of 

do not agree with them, it is ſufficient for me to abide by the 

principle eſtabliſhed by them; the principle is the thing which 

we are to extract from caſes, and to 2pply it in the deciſion of 
other caſes. 


Then let us conſider this * and ſee whether there was any 


latent ambiguity, In the year 1752 Lord Orford made one will, 
and afterwards in 1756 he made another; what became of the will 


of 1756, or whether there were more copies of it than one, does not 
appear; in 1776 he gave directions for a codicil, and directed Coney 
to apply to Moone, in whoſe hands the will * 1752 was lodged, 

(. Thomas d. Evans v. T wc ante, 6 vol. 676. (6) 2 P. Wins, 141. 
ſor 


— 


— 
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ws that will to enable him to make the codicil. Now neither of 


thoſe inſtruments was a will, properly ſo called, until the death 


149 
1797- 


— l 


of the deviſor; both were ambulatory until that time, and either Lord War- 


of them was capable of being deſtroyed or ſet up by the deviſor: 


Suppoſing Lord Orford had ſaid to Coney © have two wills in 


% Moome's hands, deſire him to ſend me the laſt will,” and Moone 


had by miſtake ſent him the firſt, and that miſtake had been 
ſhewn by parol evidence; there would have been a latent ambi- 
guity, and it ſeems to me (though the opinion is extrajudicial) 
that that ambiguity might have been explained by other parol evi- 


| dence; on the ſame principle, as in the inſtance of cancelling 2 
will, where parol evidence is admitted to ſhew quo animo the act 


was done; or as in the caſe of a child deſtroying a deed (a), 
After the codicil was drawn by Coney, it is ſaid that it was 
left by him with Lord Orford, together with the will of 1752, 
who after ſome time filled up the blanks with his own hand, 
and executed the c6dicil, thereby profeſſing to ſet up the will of 
1752: but that does not introduce any latent ambiguity z; we 
ought not to let in parol evidence, which, if admitted, inſtead of 
explaining any ambiguity, would only introduce a looſe cone 
jecture. But I diſclaim forming my opinion on the effect of the 
evidence offered; I go upon this ground that there was no 
latent ambiguity introduced by parol evidence to let in the 


parol evidence which was tendered for the plaintiff in error. 


This is a ſatisfactory ground; and it is almoſt too clear to be 


| diſcuſſed, 


SGzosk, J. When we conſider what the law was before the 


ſtatute of Frauds, and what alterations were made by that act, 


we cannot determine that the -evidence offered ought to have 
been received. In 2 Bac. Abr. zoq., it is ſaid, „It ſeems'to have 
deen agreed as a general rule, even before the ſtatute of Frauds 
„and Perjuries, that no parol evidence could be admitted to con- 
* trol what appeared on the face of a deed or will, not only 
from the danger of perjury, but from a preſumption that what- 


ever the parties had at that time in contemplation was all 
* reduced into writing :” for that poſition he cites Lord Cheney's 
caſe, 5 Co. 68, and A/tham's caſe, 8 Co. 155. 4. The former of 
' thoſe caſes lays down the rule and the exception to it, The 
rule is, The party ſhall not be received to any averment out of 


4 


(e) vid. Palm. 402. 
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« the will; for the will concerning lands ought to be in writing, 
« and the conſtructions of wills ought to be colleted from the 
« words of the will in writing, aud not by any averment out of 
ic it; for it would be full of great inconvenience that none ſhould 
© know by the written words of a will what conſtruction to 
© make or advice to give, but it ſhould be controlled by collateral 
cc averments out of the will.” Then follows the exception to 
this rule: © But if a man has two ſons both baptized by the 
« name of John, and conceiving that the elder (who had been 
& long abſent) is dead deviſes his land by his will in writing to 
ec his ſon John generally, and in truth the elder is living; in 
& this caſe, the younger ſon may in pleading or in evidence allege 
« the deviſe to him; and if it be denied, he may produce wit- 
« nefles to prove his father's intent, that he thought the other 
« to be dead, or that he at the time of the will made named his 
c ſon John the younger, and that the writer left out the addition of 
« the younger.” That was the caſe of a latent ambiguity. 'Then 
it comes to the queſtion, Whether there is any latent ambiguity 
in this caſe; for I agree with Lord Kenyon that in order to let in 


| parol evidence to contradict a will the party mult lay a foundation 


by ſhewing that there is a latent ambiguity : but I think there 
is no latent ambiguity here. With regard to the obſervation 


made on the term laſt will;” the anſwer given was the true one; 


it is a general term, ſignifying only “ a will.” It is not pre- 
tended that one had two wills belonging to the deviſor ; if he 
had, perhaps a doubt might have been raiſed whether he followed 
the directions of the deviſor in delivering the will of 1752 to 
Cancy. Then it was contended that at all events Conch's evidence 
ought to have been received: but the anſwer is, that before any 


parol evidence is admitted to explain a will, a latent ambiguity 


muſt be ſhewn ;; and none having been ſhewn in this caſe, the 


evidence offered was properly rejected. The conſequences of 


receiving this evidence would be prejudicial to the law reſpecting 


property; it would bring into doubt that which has been con- 


ſidered as the law of the land, and it would make the ſtatute of 


Frauds mere waſte paper. 

LAWRENCE, J. After what has been ſaid by the reſt of the 
Court very little remains for me; I ſhall therefore content myſelf 
with ſaying that I agree wiekuthe judgment of the Court on this 
ground, that in order to let in parol evidence, the Court mult 
feel that if the evidence propoſed be admitted it will raiſe an 

I PT 7 ambiguity, 
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ambiguity, or that it is ſuch evidence as would have enabled the 1797. 


b Jury to ſay that the codicil was intended to be applied to the ——— 
: ſecond and not to the firſt will; for if not, it is the duty of the Ho Wag 
i Court to reject the evidence as irrelevant. Now it ſeems to me ga 
that it only raiſes 2 conjecture; and whatever conjecture I may 3 ! 
| have, I cannot ſay that the Jury would have been warranted in , 


: g in Error. 
drawing that concluſion from the evidence. Beſore ſuch a con- 


cluſion can be drawn, it mult be ſuppoſed that Lord Orford, when 
he ſent to cone for the will of 1752, had forgotten what he had 
done in 1756, I rather draw this concluſion from the evidence, 
that when Lord Orford referred to Moone he knew where both the 
wills were depoſited, and that by referring to Moone who had the 
cuſtody of the will of 1752 he meant to confirm that will. As to 
the expreſſion “ laſt will,” it means only the laſt diſpoſition that a 
teſtator intends to make of his property; and when Lord Orford 
referred to his laſt will, dated-in 1752, it was the ſame as ſaying 
&« the will which I made 1 in 1752 is the laſt act that intend to do 
ein my lifetime.” The converſation that paſſed between Moone 
and Mrs. Sturk in Lord Orford's preſence, and the filling up the 
blanks in the codicil by Lord Orford after it was left with him by 
Coney, alſo ſhew that the deviſor conſidered the inſtrument dated 
in 1752 as that which he deſigned for his operative will. It ſeems 
to me therefore that, if the evidence propoſed had been admitted, 
there would have been no ground for the Jury to preſume that 
the deviſor intended to apply the codicil to the will of 1756; and 
conſequently the evidence offered was properly rejected. With 
regard to that part of the evidence reſpecting the declaration of . 
the deviſor's uncle, from which it is inſinuated that the deviſor, ; 
aſter he had the benefit of his uncle's codicil which was executed 
at the ſame time with the will of 1756, could not intend to act 
ſo diſhonourably as to revoke the will of 1756, and to ſet up 
a prior will inconſiſtent with that of 17563 it is mere conjecture, 
and not admiſſible in evidence becauſe the character of the deviſor 
was not in iſſue. I remember a caſe (a) ſome years ago at Win. 
cheſter before Mr. Juſtice Buller, where on a queſtion reſpecting 
the validity of a will that Judge refuſed to receive evidence of the 
character of the deviſee, becauſe it was not then in iſſue. On the 
whole therefore IL am of opinion that, if the evidence offered had 
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' Fednreſday, 
Feb. 8 rb. 


It is no ob- 
jection to an 
information 
on the game 
Jaws that it 
is not qui 
tam. 

On an in- 
formation, 
charging the 
cefendant 
with keep- 
ing and uſing 
a dog and alſo 
a gun on the 
iame day, 


be can only 


be convicted 
in one pe- 
nalty. 

If the evi- 
dence be 
given on 
the aa 
day that the 
defendant 
appeared ' 
and pleaded, 
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been left to the Jury, they would not have been warranted in ſay- 
ing that the deviſor made a miſtake in ſetting up the will of 1752 
by his codicil, and conſequently that the Court of Common Pleas 
did right in rejecting it. | 
Judgment confirmed, 


The KING again/# W. Lover. 


HIS was a conviction before a juſtice of the peace on the 
game laws. The information of J. Al/good ſtated that the de- 
fendant on the 5th of September 1796 at, &c. . did keep and uſe a 
certain dog called a ſetting dog, and alſo a certain engine called 
&« a gun to kill and deſtroy the game, againſt the form of the ſtatute, 
« &c.;” without praying that he might have a moiety of the for- 
feiture, or ſaying for whom he ſued. It further appeared on the 
conviction that on the 16th of September the defendant ap- 
peared in perſon, and pleaded not guilty ; and that on the ſaid 
16th of September a credible witneſs, &c. ſwore that the de- 
fendant on the 5th of September at, &c. . did keep and uſe a cer- _ 
te tain dog called a ſetting dog and alſo a certain engine called a 
« gun to kill and deſtroy the game ;” whereupon the defendant 
was convicted; and he was adjudged “ for his offence aforeſaid 
ce to have forfeited 5 J. to be diſtributed as the ſtatute directs.“ 
Law and Holroyd took three objections to the conviction. 
1ſt, The information is not qui tam; it is only for the informer, 
and not for the pariſh. 2dly, The information charges the de- 


it will de in." fendant with two offences, “ keeping and ufing a dog, and 


tended that 
the evidence 
was given in 
his preſence, 
A magiſtrate 
ſhould Nate 
all the evi- 
dence in the 


Y conviction, 


and not 
anerely the 


reſult of it, 


— 


&« alſo keeping and uſing a gun, and he is only convicted of 
one „ for his offence aforeſaid.” Therefore it is uncertain of 
which he is convicted, and he could not plead this conviction 
in bar to any action or proſecution commenced againſt him 
for either. This is not like a charge of keeping and uſing a 
gun on the ſame day, which is only one offence ; it is for 
keeping and uſing a dog, and alſo for keeping and uſing a gun; 
now the bare keeping of a dog for the deſtruction of game is a 
ſeparate offence, and ng a gun is another, and for any thing that 
appears on this conviCtion they may have been diſlinct offences 

| 5 in 
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in this inſtance. 3dly, It does not appear that the evidence was 
given in the preſence of the defendant. K. v. Vipont, 2 Burr. 
1165. and R. v. Crowther, ante, 1 vol. 125. It does not follow 
that, becauſe the evidence was given on the ſame day when the 
defendant pleaded, he was preſent when it was given. 

Lord Kenyon, Ch. J. (ſtopping Wood, who was to have argued 
in ſupport of the conviction) ſaid that none of the objections are 
well founded. As to the firſt ; the precedents agree with this 
information (a). With regard to the ſecond ; the defendant is 
only charged with one offence, and therefore eould only be con- 
victed of one. If a perſon go in purſuit of game with a dog 
and gun on the ſame day, he can only be convicted in one penalty- 
On the third objection perhaps I ſhould have had great doubts, 
if this were res integra. But as it was ſo lately decided in this 
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againſt 
Lovs r. 


Court, in R. v. Thompſon (b), that where the evidence is given on 


the ſame day when the defendant appeared, it will be intended 
that the evidence was given in his preſence, and as that precedent 
may have guided the magiſtrates on ſimilar occaſions ſince, I am 
inclined to ſupport this conviction, 

Per Curiam, | Conviction affirmed (c). 


(4) Vid. 2 Hawk, c. 26. /. 20. (5) Ante, 2 vol. 18. 

(e) A criminal information was moved for againſt Mr, Tweedale, the magiſtrate who 
made the con viction for not ſtating all the evidence given: In ſact a good de l of evi- 
dence was given on behalf of the defendant to ſhew that he was game keeper of a certain 
menor, which the magiſtrate thought inſufficient for the purpoſe and convicted the 
defendant, only ſtating in the convict ion, in the language of the act of parliament, that 
«© on, &c, the defendant did keep and uſe, &c.“ without ſtating the particulars of the 
evidence, and wholly omitting the evidence given for the defendant: But The Court, 
after hearing the affidavits on both fides, being of opinion that the magiſtrate had not 
ated corruptly, but might have been miſſed by the precedent in R. v. Thompſ'n, diſ- 
charged the rule, expreſſing in ſtrong terms that they thought it the duty of magiſtrates 
in all caſes to tate the whole of the evidence, and not merely the reſult of it. 

— RR 


The KING againſt Payron. 


Wedne 
Feb. 


4 


is caſe, having been argued in laſt Michaelmas term by A writ de 


Manley in ſupport of the rule and Warren contra, ſtoo 
over for the opinion of the Court, which was now delivered, as 
follows, by 


nicated in a cauſe of © defamation and flander merely ſpiritual ;** and held ſufficient, 


nicato 


d excommu- 


capi- 


endo ſtated 
that the de 


fendant was 
excommu- 


If tne ſentence of the greater, inſtead of the lefſer, excommunication be pronounced, it is only a 
ground of appeal: but this Court will not quaſh a writ de excommunicato capiendo for that objection. 
It is not neceſſary that the gefendant ſhould be reſident in the dioceſe at the time of the excommu- 


nication ; it is lufficient it he weac there at the time of the citation, 


L 3 i Lord 
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Lord Kenyon, Ch. J. This was a motion to diſcharge the 
+ defendant out of cuſtody, and to quaſh a writ of excommunicato 
capiendo, which ſtated that the Biſhop of Worcefter had ſignified 
that the official of the Conſiſtorial Court of Worcefeer in a certain 
cauſe of defamation or ſlander merely ſpiritual, between Elizabeth 
the wife of William Hopkins of the pariſh of Grimby in the county 
and dioceſe of Worce/ter complainant and Nathaniel Payton of 
the pariſh, of Grimby aforeſaid the party accuſed did, for the 
contumacy of the ſaid Nathaniel Payton in not . decree 
him tobe excommunicated. 

To this writ three objections have been made. 
1ſt, That the cauſes of excommunication ate not — 
ſtated. | 

2dly, That the "ſentence is erroneous, in pronouncing the 
greater excommunicaticn, inſtead of the leſſer. 

3d!y, Becauſe it does not appear that at the time of the 
ſentence the defendant was inhabiting within the dioceſe. 8 

As to the firſt. The caſes cited were 1 Ro/. Rep. 136. There 
Fox being taken on an excommunicato capiendo, the ſignificavit 
was that he was excommunicated for not anſwering articles, 
without ſhewing what; and this was held bad, as it did not ap- 
pear what the nature of the charge was in thoſe articles. In 
that caſe Arſcot's caſe is mentioned; where the excommunica- 
tion was held bad, it ouly alleging that he was an inveterate 
ſchiſmatic. Another caſe was in Salk. 293., The King v. Fowler ; 
where the writ was held bad, as the excommunication was re- 
Cited to be pro quibuſdam cauſis ſubtractionis decimarum e 
aliorum jurium ecclgfigſticorum, this was held uncertain, as the 
alia jura might be matters not within their juriſdiction. But ac- 
cording to the report of this caſe in Lord Raym. 619. the reaſon 
aſſigned by Holt Ch. J. was, the not ſpecially aſſigning the reaſon 
of the excommunication but in the disjunctive, and Gould ]. 
thought it good, as the five ſeemed to him accumulative ; and 
Holt Ch. J. ſaid that if the writ had been in cauſa ſubtractionis 
quorundam jurium eccleſiaſticorum, it had been well. But in 
the King v. Smith, Strange 946, an excommunicato capiendo 
was quaſhed, be ing in causa defamationis five contumacii, for the 
uncertainty of the laſt word; but there was no objection on ac- 
count of the firſt word not being ſufficiently certain and explicit. 
And in the King v. Keat, Strange 9g0., the Court held an excom- 
munication for ſlander or defamation not bad for uncertainty. 


The 
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The preſent caſe is more certain than that, for it is alleged to be 


for defamation or ſlander merely ſpiritual. Thoſe words removeuayↄq 


all doubt, ſh-wing that this was within che cognizance of the 
ſpiritual court. 


As to the 2d objection, that the party was only liable to the 

jeſſer excommunication ; that, if obje ctionable, is only the ground 

of appeal; it is merely that the judge has not procceded accord 
ing to the proper forms of the ecclchaſtical court, 

As to the 34 objection, the 23 Heu. 8. c. 9.3 Moor 467.3 
Latch. 174+; Godbelt 191.; Godelphin's Repertorium Canonicum 635. 3 
and Shyqver 17. were cited. As to the ſtat. of Hen. 8. after re- 
citing © that perſons had been cited in courts out of the dioceſes 
« where they lived, and on certificate thereof had been excom- 
« municated, it provides that no perſon from thenceforth thould 
« be cited out of the dioceſe,in which he ſhould inhabit,” but it dogs 
not prevent the ſentence of excommunication being paiſed againſt 
thoſe, who having been cited in their dioceſe may afterwards re- 
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move out of it. The caſe in Latch. 174. is Brown's caſe. There 


the objection was, that the defendant was ſued out of his dioceſe. 
This caſe proves nothing; as the defendant muſt be underſtood 
to have been cited out of the dioceſe. Gadbolt 191 is Fraunces 
and Poxweli's caſe. It was a motion for a prohibition for citing 
the plaintiſf out of his dioceſe contrary to the 23 Hen. 8., and there 
Lord Cole ſaid obiter that the 23 H. 8. was in affirmance of the 
common law; for if a man be excommunicated in a foreign dio- 
ceſe, the ſame is void and coram non judice; as appeared by the 
8 H. 6. and 2 H. 4. But this doQtrine mult be underitood from 
the reference to the 23 H. 8. as applying to the caſe of a citation 
out of the dioceſe. Godolpbin's Repert. Canon. 635. only refers 
to Moor 467. 3 which is Beaumont's caſe, and is in theſe words; 
Beaumont was taken on an'excommunicato capiendo; and the 


« ſigniſicavit did not mention that he was commorant within the 
tt dioceſe of the biſhop at the time of the excommunication, and 


« jt was adjudged uncertain, and the party diſcharged.” Shower 
17. is Johnſon's Eaſe and that, as far as reſpects this caſe, is merely 
a reference to Mor 467. for the objection in that caſe was the 
want of an addition. With reſpect to the caſe in Moor; as the 
neceſſity of being commorant at the time of the excommunication 
is not found to be ſo determined in any other book, and as ſuch a 
doctrine would enable defendants, by ſhifting their dioceſe pend- 
ing the ſuit, to avoid being amenable ta the eccleſiaſtical court, 
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CASES M HILARY TERM 


that caſe muſt be underſtood as proceeding on the ground of the 
defendant's not being within the dioceſe at any time during the 


The Ks ſuit, But the authority of that caſe may well be doubted (a), 


againſt 
PAYTON, 


For in the caſe of the Queen v. Dig. 11 Mod. 172., Page moved to 
quaſh a writ of excommunicato capiendo; his _ exception being 


to the ſignificavit upon the excommunicato capiendo, that it did not 


appear he was commorant inthe dioceſe; and he cited Moor, 466, 


467. : he took two other exceptions to the writ; and the report 
concludes with ſaying © which exception (namely the third) 
« the Court ſeemed to allow z” but no notice is taken of the firſt 
being allowed by the Court. And in Sir T. Jones 89. in the caſe 
of the Inhabitants of Bermondſ/ey, Darnel prayed that the defend- 
ants might be diſcharged becauſe it did not appear by the certifi- 
cate that they were commorant in the dioceſe of the biſhop at 
the time of the excommunication and he relied on Moor, 467. 


and Latch. 174. But the priſoners were remanded. 


N 222.5 


A note for 


_ groats muſt 


be figned by 


all the cre- 


ditors in the 
ſuit : if it 
be not, the 
defendant is 
entitled to 
be diſcharg- 


| ed, though 


he has re- 
ceived ſome 
paz ments 
under its 


We are therefore of opinion, on conſideration, and on the 
examination of all theſe cafes, that none of the objeCtions are 
wWell founded, and conſequently that 

The rule muſt be diſcharged. 


0 It ſeems to have been over- ruled in R. v. Burrard, 1 P. Vm. 435 · 


7 


The Kino on the Pads of Moods and Wife, 
and and Wife again WiLKINs0N. 


N this ojetment a verdict was taken for the plaintiff on one 
count, which ſtated a demiſe by Moore and wife, ſubject to an 
award ; and the arbitrator having awarded a ſum of money to 
be paid by the defendant to all the leſſors of the plaintiff, he was 
attached for non-payment of that ſum, and was in cuſtody. He 
was afterwards brought up under the Lord's Act, but was. re- 
manded on receiving a note for his groats ſigned by Moore only; 
and under that note he received four payments. But | 
Marryat on a former day moved for his diſcharge, on account 
of this defect in the note for the groats, ſaying that the note 
ſhould have been figned by all the leſſors of the plaintiff; and 
that the application was made as ſoon as the defendant knew of 
the object ion to the note. 
Beſt, who oppoſed his diſcharge, profiuced an affidavit i in which 


; 1 was ſtated that Moore who ſigned the note was the only real 


creditor 


4 
Ce 
* 
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creditor and at the whole expence of the ſuit. And he objected, 1797. 
on the authority of Linch v. Pargiter (a), to the defendant's be·äæ 
ing now diſcharged, after having received ſeveral payments under The KING 


the note, even if the note were informal. _— 
The Court, having ſome doubt on this caſe when the motion 
was made, declined deciding it at that time: but on this day 
they ſaid they were of opinion that the defendant was entitled to 
his diſcharge 3 and therefore they made 
The rule abſolute. 
(a) Dougl. 69, | 
— . —e— 
WEBSTER againſt DE TasTET. - Wedneſday, 
Feb. Sth. 


THE plaintiff, having been hired to go as a mate in a a ſhip Where a 
mate Of a 


from the coaſt of Africa to the Havannah, for which he was to ſhip or a Al- 
receive wages at the rate of 5; J. per month, and three privilege lor is to re- 
ſlaves free of expence on the ſhip's arriving at the port of ſale, — 
directed the defendant, who was his agent at Liverpool, to get = _ = — 
inſurance on his privilege ; and for the defendant's neglect the lieu of 
plaintiff brought this action on the caſe againſt him. It appeared Fay 2 


at the trial at the laſt Lancaſter aſſizes before Lawrence, J. that the cannot in- 
ſhip was loſt on her voyage, and that the plaintiff thereby ſuſ- Many rm 


| tained a loſs of 150/. reckoning 39/. 55s. for his cheſt and ver tbe va- 
clothes, and the reſt for the value of the ſlaves. It was objected — 
on behalf of the defendant that the plaintiff could not recover the _ 8 
value of the ſlaves, becauſe they were not the legal ſubject of agent — 
inſurance, they being in the nature of ſeamen's wages. That in nut nes 
point was reſerved for the opinion of this Court, a verdict being curing ſuch 
taken for the plaintiff for 150/., with liberty to the defendant to . 
move to reduce the damages to 39/. 5s. Accordingly . 

Ward on a former day obtained a rule for that parpoſe, which 
was now oppoſed by 

\Holroyd ; who admitted that if a ality had been effected, the 
plaintiff could not have recovered the value of the privilege ſlaves 
in an action againſt the underwriters, but contended that, as in 
point of fact theſe kind of ſlaves were frequently the ſubject of in- 
ſurance by mates at Liverpool where the loſs was always paid by 
the underwriters without diſputin g the queſtion, the plaintiff might 


recover the value of them in this action, becauſe by means of 
| | the 
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WIISSTER 
againſt 
Ds Tas- 
TZI. 


a+ 


Wedneſday, 
Feb. th. 


The plain- 
tiff's agent 
ſhewed to 
the defend- 
ant, an un- 
derwriter, 
the captain's 
proteſt con- 
taining an 
account of 
the loſs of 
the ſhip in- 
ſured, de- 
manding 
payment: 
he d that 
this did not 
entitle the 
defendent 
to read che 
e in 
evidence in 
an action on 


the policy. 


CASES in HILARY TERM 


the defendant” 8 negligence the plaintiff had ſuſtained," the loſs, 
But 

The Court were clearly of opinion that the ſlaves were not the 
ſubject of inſurance, and that the plaintiff could not recover in 
this action more than he could have recovered in an action 
againſt the underwriters. They therefore made the rule abſo- 
lute to reduce the damages to 39/. 55. 


Rule abſolute, 
— 
SENAT againſt PORTER. 


ON the trial of this action on a policy of inſurance at the Guild. 

hall Sittings before Lord Kenyon a queſting aroſe reſpecting 
the admiſſibility in evidence of the captain's proteſt. The facts 
were theſe; when Yaux, the broker, applied to the defendant 
informing him of the loſs and demanding payment, he produced 
the different papers relating to the ſubject, and among the reſt the 
proteſt ſigned by the captain; the defendant told him he had 
looked into the papers, but that there was a point in the caſe,” 
and he refuſed payment. On the part of the defendant it was 
contended that the proteſt was made evidence in this caſe by the 
plaintiff as a paper delivered by his agent to the defendant, con- 


taining an account of the loſs on which he reſted his claim; and 
therefore that it amounted to a declaration made by the plaintiff 


to the defendant of the facts on which he required payment, 
Lord Kenyon was clearly of opinion that the proteſt was not ad- 
miſſible in evidence, and the plaintiff obtained a verdict. 
On a former day in this term the Court reluctantly granted a 
rule calling on the plaintiff to ſhew cauſe why there ſhould not be 
a new trial, on the ground that the proteſt ought to have been re- 
ceived in evidence: that rule was now ſupported by ; 
Gibbs, who argued it on the ground above ſtated. 
Erſkine, Law, and Giles, were to have ſhewn cauſe againſt the 


rule, but were ſtopped by the Court. 


Lord Kenyon, Ch. J. Great complaints have been made 
in the commercial world, and not without reaſon, of the enormous 
expence attending the trials of inſurance cauſes; it therefore 
becomes the Court not to ſuffer that expence to be encreaſed by 


unneceflary motions; and it was with great reluctance that I was 


induced 
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induced to conſent to grant the rule to ſhew cauſe in this caſe, I 
have conſidered and reconſidered this queſtion, and I cannot figure 
to my imagination any arguable point in it. Thatthe proteſt 


er ſe cannot be evidence is admitted. Then what facts were renrkz. 


proved to make it evidence in this caſe ? Why, that it was in Vaux 8 
hands, and that he ſhewed it to the defendant on an application 
for payment. But if that circumſtance would render the proteſt 
evidence, it might equally be argued that the allegations in a 
plaintiff's. bill in equity might be read againſt him merely becauſe 
the bill with its contents muſt have been ſhewn to the defendant; 
but that cannot be pretended. If the plaintiff had availed himſelf 
of any part of this paper to prove his caſe, the defendant would 
have been entitled to read the whole of it: but the mere circum- 
ſtance of Vaux's ſhewing the proteſt to the defendant when he 


applied to him for payment ſurely cannot render the proteſt 


evidence in this caſe. p 
GRosE, J. This proteſt was merely produced to the defendant 
as a paper containing the account of the loſs given by the captain; 
if the captain had been called as a witneſs and had given a different 
account of the loſs from that contained in the proteſt, the proteſt 
might have been produced to ſhew that he was not worthy of 
credit; but it could not be read on behalf of the defendant 

to prove any fact in the caſe, 
LAWRENCE, J. It ſeems to me that the 1 does not be- 
come evidence on account of its having been voluntarily ſhewn 
by Yaux to the defendant any more than it would if the plaintiff 
had been compelled by a Judge's ſummons to ſhew it to the 
defendant. It was not neceſſary for the plaintiff to ſhew this pro- 
teſt to the defendant before he broughtzhis action; but the defend- 
ant might have obtained a Judge's ſummons to compel him to 
permit the defendant to inſpect the paper; inſtead of this Vaux, 
the plaintiff s. agent, who wiſhed to act candidly, voluntarily 
ſhewed this as well as the other papers to the defendant: but 
that does not amount to: an admiſſion of the facts contained in the 
paper. 
Rule diſcharged: 


againſs 
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1797. 5 . 

4 4 Law againſt HoLLINGsWORTH. - 
4A A ETION on a policy of inſurance on ſhips and goods from 
bound the © Stetten to London, in which the plaintiff declared upon 2 
ke my loſs by reaſon of the veſſel's ſinking before ſhe had been moored 


a pilot at twenty-four hours in conſequence of ananchor's having been driven 
— hn into her. It appeared that the captain had taken a pilot on board 
5G.2.c.20. at Orfordneſs on entering the river Thames, who quitted her at 
bim bees Halfway Reach ; after which and before ſhe had come to her 


— reached moorings higher up the river the accident happened, which 
. occaſioned the loſs, and in conſequence of which the veſſel filled 


river with water before ſhe had been moored twenty-four hours. But 
Thames ; af- | 


rer which, the preciſe time at which the damage was ſuſtained within thoſe 


— 2 limits, or by what particular default, was not aſcertained. The 


moored, an captain had alſo left the ſbip before the time of the actual loſs. It 
accident 


happened further appeared that the pilot taken in at Orfordneſs was not 


d the veſ | - J 1 1 
= chad = properly qualified at the time according to the proviſions of the 


the under- 5 Geo. 2. c. 20. for the regulation of pilots on the river Thames: 
writer on th ae ; 
ſhip ""4car. but it did not appear that this was known to the captain; and 


go was held ſince that time the pilot had received his regular qualification. 
3 u. The plaintiff obtained a verdict, to ſet aſide which a rule to ſhew 


nat A _ cauſe was obtained on a former day upon two grounds; rſt, That 
: u | 


therenot be. the requiſitions of the ſtatute not having been complied with, the 
gay pies plaintiff was not entitled to recover in point of law, it being an 
that time; implied condition in every policy that the ſhip ſhall be navigated 
_ A according to law. 2dly, 'That the underwriter was diſcharged on 
pear that the the ground of actual negligence in the management of the ſhip, 
— 9 by not keeping the pilot on board till the ſhip had been moored in 
putable to ſafety. | - 


"$A 
_ * On the firſt ground there was much argument at the bar on the 


—_— application of the ſtat. 5 Geo. 2. to a caſe like the preſent, and how 
Qu. Whe- far it was neceflary to the validity of a policy that the directions 
— of that ſtatute in reſpect to pilots ſhould be ftritly complied with: 


neceſſary to but the conſiderationof this queſtion became ultimately unneceſſary 
| wing yt, on the ground on which the Court determined the caſe and 
eee _ therefore the arguments are here omitted. 

wg = A Erſkine, Garrow, and Lawes ſhewed cauſe; and contended, on 


taken " to the ſecond ground, that there was no proof of any actual negli- 
navigate u - . — ; 
9 gence in the perſon who piloted the veſſel, ot in any other perſon 
ſhouid be - * N 

duly qualified according to the directions of the 5 G. 2. c. 20, ? 


LEE e ß ow OF | 
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on board the ſhip. That the only implied condition of this 


nature between the underwriter and the aſſured was, that the ſhip 
ſhould be navigated with all ordinary ſkill and care; in which re- 
ſpe& there was no evidence here of any deficiency ; but the loſs 
was ſolely imputable to an accident which no ſkill or foreſight 
could have prevented. 'The loſs therefore not being imputable to 
the abſence of a qualified pilot, the underwriter cannot object to 
the right of action on that ground, unleſs the Court ſhould be 


of opinion that the act of parliament makes the preſence of 


ſuch a perſon on board the ſhip during its progreſs up the river 
a ſtrict condition precedent to the plaintiff*s right to recover. 
Law and Bailey contra, The want of a proper pilot on board 
the ſhip at the time when the accident happened is negligence in 
fact, as well as a conſtructive negligence upon the ſtrict conſtruc- 
tion of the act of Geo. 2. The navigation of the river Thames is 
known to be intricate and dangerous, and is indeed fo declared to 
be by the Legiſlature, which was the reaſon for paſſing that ſtatute; 
and therefore it was neceſſary to have a ſkilful pilot on board. 
But it is a ſufficient anſwer to the action in this caſe to inſiſt upon 
the known uſage of trade, which is, to have ſuch a pilot on board 
during the progreſs of a veſſel up the river, and the underwriter 
has a right to expect that all ordinary precaution and care ſhall 
be taken to navigate the veſſel ſafely ; which was omitted to be 
done in the preſent caſe by the pilot's being permitted to leave his 
charge before the veſſel was moored in ſafety. It is no anſwer to 
ſay that the loſs did not ariſe from that circumſtance; for non 
conſtat that the accident would have happened if the pilot had 
remained on board: and at any rate the underwriter was diſ- 


charged by the groſs negligence of thoſe who had the conducting | 


of the ſhip, which was a n of the condition implied in the 
policy. 

Lord KENToN, Ch. J. The principle on which this caſe muſt 
be determined ſeems to be admitted on all hands, namely, that 


the aſſured cannot recover on a policy of aſſurance, unleſs they 


equip the ſhip with every thing neceſſary to her navigation during 
the voyage; the ſhip herſelf muſt be ſea-worthy, ſhe muſt have 


a ſufficient crew, and a captain and pilot of competent ſkill. I do 
not fee] that I am bound in this caſe to decide whether or not it 


be neceſſary that there ſhould be on board the veſſel a pilot qualiſied 
according to the act of parliament referred to: This caſe may be 


diſpoſed of n deciding that —— It might be contended, 


though 


1 


* 
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Law 


againſt 
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WORTH. 


162 CASES in HILARY TERM 
1797. though with what effect I will not ſay, that if the captain had taken 


a pilot who repreſented himſelf to be duly qualified, and whom the 
Law Captain believed to be ſo, but who in fact had not a qualification, 
againſt : Nee . 5 5 

Hor iincs- the captain would have diſcharged his duty, and the under writers 
 _ WORE would have been anſwerable for any loſs that had happened. But 
in this caſe the captain did not perform his duty ; for he had no 

Pilot on board at the time when the accident happened ; and it is 

one of the things implied in contracts of this kind that there ſhall 

be ſome perſon on board the ſhip apparently qualified to navigate 
her. If the underwriters had been previouſly informed that there 
would be no -pilot on board during the ſhip's failing up the river 

Thames, probably they would not have undertaken the riſk. On 

the ground therefore that there was no pilot on board the veſſel 

when the accident happened, I am of opinion that there muſt be 
judgment of nonſuit. TOY 

GRosk, J. The queſtion is not, Whether the aſſured can re. 
cover in a caſe where there was a pilot on board, though not 
properly qualified, but, Whether or not the defendant be liable for 

a loſs which happened to the veſſel when there was no pilot of 

any kind on board ? I think he is not, becauſe it is underſtood in 

all contracts of inſurance that there ſhall be ſuch a perſon on 
board the ſhip. Vs 

LawRENCE,J. In this caſe there was groſs negligence in 
the captain, in having no perſon on board to take care of the ſhip, 
and on that ground I think the plaintiff cannot recover. It is not 
neceſſary to decide here whether the defendant would have been 
anſwerable if there had been a pilot on board, whom the captain 
believed to be of ſufficient ſkill, but who was not duly qualified 
under the act of parliament. 4 | 
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Rule abſolute. 
—— öö ̃ —ͤ!..— — 
Thafday, MippLEwOOD againſt BLAKES. 
Feb. gth. | 9 | 
A hip ir- T HIS was an action on a policy of aſſurance on goods on 
ſured rom board the ſhip Arethuſa © at and from London to Jamaica.” 
eee This ſhip was captured by an enemy in her voyage out on the 


touch at C, an intermediate point; to a certain point the voyage is the ſame; from that point there 

are three tracks to B., one by the way of C. the two others by different courſes; there are advantages 
_ and diſadvantages attending each, and the captain muſt elect according to circumſtances ; the ſhip takes 
3 | the track by C. with intent to put in there, but is taken before ſhe actually comes to the point where ſhe 
= mutt have turned out of the track to B. by the way of C. for the purpoſe of putting into the harbour of 
_ C.; yet- the underwriter is diſcharged becauſe he was entitled to the advantage of the captain's judg- 
| ment in elecling which of the three tracks it was beſt to purſue when he came to the firſt dividing point. 


| north 


. 
K 


= 
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north ſide of St. Domingo, and carried into the Spaniſb port of that 
name and the aſſured declared as for a total loſs by capture. 
The defendant paid the premium into Court; and reſiſted the 
demand on the ground of a deviation from the voyage inſured; 

As to which it appeared in evidence that the ſhip was entered 
outwards at the Cuitom-houſe, and the clearance of the goods was 
for Jamaica only, but that ſhe ſailed from Londen with directions 
to the. captain to touch in his way to Jamaica at Cape Nicola 
Mole in the Hland of St. Domingo in order to land ſome ſtores there 
purſuant to a charter-party entered into for that purpoſe ; aſter 
which he was to proceed to Jamaica. The iſland of Sz. Domingo 
lies in the track to Jamaica; and conſequently the courſe of the 
voyage from London to Jamaica, and from London to Cape 
Nicola Mole, is to a certain point exactly the ſame. From that 


point there are three tracks which a ſhip bound on the voya ge 


to Jamaica may take; one of them to the ſouthward immediately 
of St. Domingo, dhe ſtill further to the ſouthward, and a 
third to the northward of that iſland ; in which latter after the 
ſhip in queſtion had paſſed the dividing point of the three ſeveral 
tracks, but befpre ſhe had reached the ſubdividing point of the 


continuing courſe to Jamaica and that leading into the port of 


Cape Nicola Mole, ſhe was captured. With reſpect to the three 
ſeveral tracks to Famaica from the dividing point which the ſhip 
paſſed, it appeared that thoſe to the ſouthward of St. Domingo 
were the moſt uſual, eſpecially in time of peace, and were 
the ſafeſt navigation; that the other to the northward was the 


ſhorteſt, but more difficult navigation, but was ſometimes preferred 


in time of war by thoſe who were acquainted with it, more 


eſpecially in the preſent war, becauſe great part of the iſland of 


St. Domingo, including Cape Nicola Mole, being in poſſeſſion of 
the Britiſh force, there was leſs riſk to be apprehended from pri- 
vateers. But whether this or either of the other courſes was the 
moſt advantageous to be purſued in any particular inſtance de- 


| pended upon circumſtances, upon which it was proper for the 


captain of the ſhip to exerciſe his judgment at the time. It was not 
pretended that the captain had in fact exerciſed any ſuch judgment 
in ſelecting this courſe which he had taken; but it was evident 
that he had adopted it as the moſt dire =o proper one to be 


taken for the purpoſe of going into the Cope, whether he Was 


then bound. 
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Lord Kenyon before whom the caſe was tried was of opinicn | 


that the defendant was diſcharged under theſe circumſtances, 


becauſe at the time when the ſhip was captured ſhe was 
bound to a different place from that for which ſhe was inſured, 
and with a view to which the captain under compulſion of hig 


orders had taken this particular hy and was not left at liberty 
to exerciſe his judgment at the dividing point for the benefit of 
all concerned, as the aſſurers had a right to inſiſt upon. And 
accordingly the jury found a verdict for the defendant, being, ag 
they ſtated, unanimouſly of opinion that © the concealment of the 
te intention to go to Str. Domingo vitiated the policy.” A rule 
having been obtained calling on the defendant to ſhew cauſe why 
the verdict ſhould not be ſet aſide and a new trial granted, 
Garrow and Gibbs now ſhewed cauſe. At the time of the 
capture the ſhip was ſailing upon a different voyage from the one 
inſured ; and if the voyage inſured ever had an inception at 
all, at leaſt the deviation commenced from the dividing point; 
for from thence the captain took the northern courſe, not electing 
it as one of the ſeveral tracks to Jamaica, but as the proper way 
to Cape Nicela Mole. And the going there was a deception upon 


the underwriters; becauſe they muſt be taken to have known 


the uſual courſe of the voyage inſured, that the ſouthern track was 
the moſt uſual and ſafe, though circumſtances might exiſt at the 
time to make the northern one more eligible, They had a right 
therefore to expect that the captain would be at liberty when 
he came to the dividing point to ſele& which of the paſſages he 
thought the moſt eligible ; but it now appears that the captain had 


no ſuch right of eleQion, but was bound to go to Cape Nicola 


Mole firſt, however circumſtances might have rendered that track 


the moſt hazardous, as indeed it appeared by the evidence to be 


at all times in reſpect to the navigation. The defendant's ob- 
jection therefore is not that the captain elected to go this way, but 


that he could properly go no other way than this in conſequence 


of his orders; and conſequently this was ſuch. an alteration of 


the riſk inſured as avoids the policy. 


Erſkine, Law, and Giles, in ſupport of the rule. This caſe 
comes directly within the principle of thoſe authorities in which 


- it has been determined that where the terminus a quo and terminus 


ad quem remain the ſame, though there be an intention to deviate 


from the voyage — yet that ſhall not vitiate the policy if 
the 
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the loſs happen before the dividing point. Such were the caſes of 1797. 
Fofter vi Wilmer (a), Carter v. The Royal Exchange Aſſurance Com- 


pany (b), Thellufſon v. Ferguſſon (e), Keruley v. Ryan (d), and King- 
fon v. Phelps before Lord Kenyon at the fittings about two years 
ago. In the laſt caſe the inſurance was from Cork to London, 
the captain ſailed with an intention of touching at Weymouth in 
his way, but before he had aCtually deviated for that purpoſe, a 

violent ſtorm aroſe, and he was ultimately driven by ſtreſs of 
weather into the very port of Weymouth: Lord Kenyon held that 
the underwriter was bound notwithſtanding the intentien to 
deviate, inaſmuch as the aCtual deviation aroſe ultimately from 
inevitable neceſſity, and not from choice; and the plaintiff re- 
covered. The cafes of Moolridge v. Boydell (e), and Way v. Modi- 


Mnrvopr x- 
woorp 
againſt 
BLAK ES. 


gliani (f), are diſtingui.2.able from the preſent. In the former the 


underwriter was held diſcharged, becauſe the termini were not 
the ſame; the ſhip was inſured from Maryland to Cadiz, and ſhe 
failed for Falmouth, never intending to go to Cadiz at all z there- 
fore there never was any inception of the voyage inſured. In the 
caſe of Way v. Modigliani the ſhip went entirely out of the courſe 
of the voyage inſured upon a different deſtination, though ſhe 
afterwards got into the track of the voyage inſured. | That 


therefore was either a caſe of non- inception of the voyage | 


inſured, or of direct deviation from the courſe of it. It is 


clear then from a review of all the caſes upon the ſubject that 
if there had been but one uſual track to Jamaica, namely, to 
the northward of St. Domingo, the plaintiff muſt have been 
entitled to recover; inaſmuch as the loſs happened before the 
intended deviation took place, and while the veſſel was yet in 
the direct courſe to Jamaica. Then it cannot make any dif- 
ference that there are ſeveral 'tracks to Jamaica, neither of the 
others having any general ſuperior advantage to the preſent. * But 
it is ſaid that the captain was by force of his orders deprived of 
the right of exerciſing his judgment as to which of the paſſages 


he would elect: yet that can make no difference; becauſe ſo long 
as the ſhip is in the direct courſe to the place inſured the under- 


writer is not injured. It could have been no fraud upon him if 
the owner had — that the ſhip ſhould Ren by the 


\ 


(a) 2 Stra. 1249. | (3) Thid. 
(e) Doug). 36 1. oct. ed. (4) 2 H. Blac. 343 · 
(e) Dougl. 16. (J) Ante, 2 vol. 30. 


Vol. VII. Do M | north 
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1797. north paſſage, without any intention to deviate. It was never 
doubted but that a ſhip-owner might elect which track he pleafed, 
et- provided he conſined himſelf to one which was direct and proper. 
N It is not contended that this was not ſo; aud indeed it appeared 
to be the neareſt, and, ſince the poſſe los of the Cape by the 
Engliſh, the ſafeſt. Neither was the captain in fact bound by his 
inſtructions to go to the northward; for he might juſt as well have 
gone to the ſouthward, even with a view of going to Cape Nicola 
Mole. Though this objection of fettering the captain's diſcretion 
was not directly taken in any of the caſes, yet it has occurred in 
fact in ſeveral, and particularly in T helluſſen v. Ferguſſon (a) before 
mentioned ; where the ſhip being inſured for Havre, but intend. 
ing to go to Breſt, was actually taken in a track more direct for 
Breſt than for Havre; yet that being pro : d to be at leaſt as good 

if not a ſafer way of getting to Havre, even if ſhe had not intend. 
ed to deviate, the underwriter was held liable. If this-had beena a 
new queſtion, perhaps it might without inconvenience have re- 
ceived a different determination: but the rule is ow too well 
ſettled to be ſhaken. It is true that the underwriter ought to be 
fairly apprized of all the circumſtances which are material to his 
intereſt, as tending to vary the riſk inſured. And in ſuch a caſe 
it may be ſaid that though the ſhip be loſt after ſhe has deviated, 
the underwriter may not be in a ſituation to prove the deviation. 
But the fair anſwer is that the afſured muſt prove the loſs; and 
that being a matter of locality, he muſt neceſſarily prove the place 
where it happened; except in theuſingle inſtance of a veſſel's 
foundering at fea and all the crew periſhing, which ſeldom occurs. 
In every other caſe the underwriter has an opportunity'of knowing 
with certainty whether the ſhip was in the direct track of her voy- 
age at the time of the loſs; and that is a more certain ſtandard 
whereby to decide the intereſts of the reſpective parties, than 
any thing which reſts merely in intention. A contrary rule in 
ſuch a caſe precludes the ſuppoſition, which is by no means im- 
poſſible, that the intention to deviate may be abandoned before 
the actual dividing point. Here the only deviation would have 
been if the ſhip had actually turned on one ſide in order to put into 
Cape Ni cola Mole; and as the loſs happened before, non conſtat that 
ſhe would have deviated at all. At leaſt the riſk of the under- 
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writer up to the time of the 106 remained the ſame as if no ſuch 


intention had ever been entertained. 
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Lord Kenyon Ch. J. I will not now inquire whether the N, en 


caſes cited were or were not properly decided; though perhaps 
if this were res integra I ſhould have i ſome doubts. 
It is ſuſſicient that thoſe caſes have been decided, and if the opi- 
nion which I gave at the trial tended to ſhake their authority I 
would abandon it : but it ſeems to me that our determination 
in favour of this defendant will not diſturb any of the authorities. 
At the trial ſix witneſſes, who had gone many voyages to Jamaica, 


' were examined on the part of the plaintiff reſpecting the com- 
mon courſe of the voyage; two of whom had never taken the 


northern paſſage, and the other four ſaid that the ſouthern was 
the moſt uſual, and that at all events the captain ought to exerciſe 


his diſcretion in each particular caſe whether he ſhould take the 


one courſe or the other. When this policy was ſubſcribed, it muſt 
be taken for granted that the defendant knew what was the com- 


mon courſe of the trade, and expected that the moſt expedient 


voyage would be purſued by the captain, acting on the emergency 


of the occaſion : but in fact that diſcretion of the captain was 
taken away in this inſtance, and on that I formed my opinion, 


That was a moſt important fact, and ought to have been com- 
municated to the underwriters. I am therefore of opinion that 


the plaintiff is not entitled to recover, and that the rule for a new 


| trial muſt be diſcharged. 


.* ASHHURST J. The facts of this caſe being once underſtood, 
I think, there can be no doubt in the queſtion. The underwriters 


ſuppoſed when they made this inſurance that the captain would 
have gone the moſt common and uſual way, or at leaſt that he 
 . would have been at liberty to exerciſe his own judgment on the 
ſubject; ; inſtead of which it appears that he had no diſcretion, 
but was bound to take the northern paſſage. Had the intention 


of going to St, Domingo firſt been communicated to the under- 


. writers, perhaps they would not have ſubſcribed the policy, or 
if they had would have required a larger premium. Therefore 


on the ground that a full diſcloſure was not made to the defend- 


ant when he underwrote the policy in queſtion, I think the rule 


ought to be diſcharged. 
GROSE J. If this caſe clearly fell within thoſe which have 


been cited, I ſhould on that ground have been induced to deter- 
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mine in favour of the plaintiff; it being highly beneficial to the 


ſubject to adhere to former deciſions. But this caſe is diſtinguiſh. 


dividing point, and when ſhe was going in the only courſe ſhe 
could take in order to arrive at her place of deſtination. There 
being no caſe to guide us in the deciſion of this, we muſt reſort 
to principle. Now it muſt be remembered that this cauſe was 
tried by a ſpecial jury of merchants of London, perſons peculiarly 


converſant in commercial tranſactions, and who perfectly well 


knew the ordinary riſk of ſuch a voyage, and what would vary 
that riſk ; and they were of opinion that the underwriter was not 
liable. It appears that there are ſeveral courſes to be taken to go 
to Famaica, that the moſt uſual paſſage is the ſouthern one, but 
that the captain ought to have a diſcretion to purſue that which 
at the moment appears to be moſt adviſable : but in this inſtance 
the captain had no ſuch diſcretion ; that circumſtance ſhould have 
been diſcloſed to the underwriters, and that not having been done 
T think the plaintiff cannot recover. The determination to take 
the northern paſſage at all events might very materially vary the 


riſk; for when the ſhip came to the dividing point, the captain 
might diſcover that the northern paſſage was more dangerous 


owing to the circumſtances of the moment, and yet he was obliged 
to take that courſe in this inſtance, when the underwriters ſup. 


poſed that he had a diſcretion to take either the northern or the 


ſouthern paſſage as he ſhould think right. 

LawRENCE J. When the motion for a new trial was made, I 
was inclined to think that this caſe fell within the authority of the 
ſeveral caſes cited, and that as the ſhip was taken in the courſe 
of her voyage to Jamaica without ſtopping at St. Domingo the 
plaintiff was entitled to recover : but in the courſe of this dif- 
cuſſion I have changed my opinion. The principle on which the 
caſes alluded to have been determined is, that where the ſhip is 
taken before ſhe comes to the dividing point the underwriters run 


no additional riſk by the captain? s intention to deviate afterwards, 


and therefore it is to be conſidered as if no ſuch intention had 


been formed. Nov if in this caſe the ſhip had been captured 


before ſhe took the northern courſe, I ſhould have thought that the 
- plaintiff would have been entitled to a verdict ; for in that caſe 


the ſhip would have run no additional riſk: but here ſhe ſailed for 


Jamaica having a charter-party to op at St, Domingo, and when 
12 ſhe 
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the came to the dividing point, which I conſider in this caſe to 1597. 
be that where ſhe begun to take the northern courſe, the ſhip was 
ſubjected to a riſk for which the underwriters did not make them- M ws m=— ms 
ſelves reſponſible ; for at that moment the underwriters were en- _ againft 
titled to have the benefit of the exerciſe of the captain's judgment B*a*#% 
whether he would go to the north or to the ſouth. If it had ap- 

peared that the captain had really exerciſed his judgment in this 

caſe, and that he had taken the northern courſe as in his opinion 

the beſt at that time without being influenced by the charter- 

party to go to Sr. Domingo, I ſhould have thought that a new trial 

ought to be granted : but I underſtand that he took this courſe, 

not after exerciſing his judgment, but becauſe he was botind to 

go to Cape Nicola Mole; and therefore there is no ground for 

ſending this to a new trial though the J ury have decided for — 
the plaintiff on another ground which in my opinion is not 

tenable. 


Rule diſcharged. 


The Kine againſt C. Bal Dpwix, Eſq, and Others. Friday, 
: | Feb. 10th, 
THis was a rule to ſhew cauſe why a mandamus ſhould not The magiſ- 


iſſue to the four defendants and the other juſtices of the brates are aot 
bound to ap- 


peace in and for the county of Surry acting within the limits point ſurvey- - 


ors of the 
where the pariſh of Batterſea lies, commanding them to nominate a wins 


and appoint one or more perſon or perſons named in the liſt of from the li 
twenty-one perſons made and returned to them according to the ggutngd 90 
direction of the ſtatutes in that caſe made and provided at a ſpecial them under 
Seſſions held at Wand/worth in and for the ſaid county on the a 
15th of October laſt, as fit perſons to take the office of ſurveyors weir 9pi- 


nions the 


of the highways of the pariſh of Batterſea for this year. It ap- perſons nam- 
peared from the affidavits that on the 22d of September laſt at a ©" ® — 
pariſh meeting convened according to the directions of the gene- liſied: but 
ral highway act a liſt of twenty-one perſons was made, among CEE 
whom were J. Kerton and R. Southby, and was delivered to the 23 
Juſtices, &c. That on the 5th of November following the de- whoa qua- 
fendants appointed “. Kerton, R. Southby, and one V. Chivers, liſied. 
(who was not named in the liſt), ſurveyors for the year: they 


were not appointed ſurveyors for the whole pariſh, but each of 


them for a particular diviſion, V. Chivers being appointed for 
| M3 | Batterſea 
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Batterſea Riſe divifion within the pariſh of Batterſea. It alſo ap. 
peared that the juſtices had been for ſeveral years paſt in the 
habit of appointing ſeveral ſurveyors for diſtinct parts or diviſions 
of the pariſh, and not for the whole pariſh ; that perſons ſo ap- 
pointed have raiſed money in their own particular diviſions, and 
laid out the ſame in repairing the roads in thoſe diviſions. The 
ground of the motion for the mandamus was that the juſtices had 
not appointed all the three ſurveyors from the liſt of toes one 
perſons returned to them. 

Garrow ſhewed cauſe againſt the rule; and relied on the words 
of the ſtat. 13 Geo. 3. c. 78. ,. 1. (a) toſhew that the magiſtrates 
were not bound in all caſes ro appoint the ſurveyors from the 
perſons mentioned in the liſt returned to them, but that they had 
a diſcretionary power to appoint other perſons'who were duly 


qualified, if in their opinion ſuch perſons were better n | 


for the office than thoſe returned in the liſt. 
Erſkine and Lawes, in ſupport of the rule, again infiſted on 


the objection before taken; and mentioned another objection to 


the appointment of the three ſurveyors, namely, that they were 
not appointed for the whole pariſh (5), but only for ee di- 


tricts within the pariſh. 
Lord Kenyon Ch. J. By the firſt ſection in the 200 of par- 


liament, if the liſt of perſons returned to the juſtices does not 
contain the names of perſons whom the juſtices think qualified, 


the juſtices may appoint any other perſons of the pariſh who 


are properly qualified. If indeed the magiſtrates act corruptly, 
they may be puniſhed for an abuſe of their diſcretionary power: 
but no corruption is even ſuggeſted in this caſe. The liſts are di- 
rected by the act only for the purpoſe of aſſiſting the magiſtrates, 


(a) It is enacted by that ſtatute that the conſtables, c. (the perſons tte ing the 


pariſh meeting) ſhall make a liſt of the names of at leaſt ten petfons Hving within the - 


pariſh townſhip or place who has each an eſtate in lands, &c. of 10 J. a year, or a perſonal 
eſtate of 100 J., or who occupies lands of the yearly value of ro J.; ; if there be not ten 
perſons having ſuch qualifications, that then they ſhall inſert in the liſt the names of ſo 
many perſons as are qualified, together with ſo many of the moſt ſufficient and able in- 
Habitants as ſhall make up the number, to ſerve the office of ſurveyor of the highways, 
&c. The act then directs that a duplicate of that lift ſhall be ſent to the juſtices, and 


that the juſtices ſhall appoint a petty ſeſſions, &c. «© and from the ſaid liſts according to 


« their diſcretion and the largeneſs of the pariſh townſhip or place by warrant under their 
8 hands and ſeals ſhall appoint one two or more of ſuch perſons, if ke or they ſhall in tie 
& opinion of ſuch juſtices be qualified for the office of ſur veyor, if not, one two or more of 
« the other ſubſtantial inhabitants or occupiers of lands, &c. within ſuch pariſh, &c- 
« fit and . to ſerve the office of ſurveyor of the bighways for ſuck pariſ tewnſ-ip 
« or place " | 


(65) The words of che act are ct WY townſhip, or place.“ 10 
* 


IN THE ; TareTy-obvenTH Year or GEORGE m. - Is 


who in many 8 might not perhaps know a ſufficient num- 1797. 
ber of perſons fit to ferve the office. With regard to the ſeeond 
objection 3 it appears that this has been the mode of appointing — 
ſurveyors in this pariſh for ſeveral years paſt. And in many c. 6 
other parts of the country the ſurveyors are appointed for town. Wx. 
ſhips and other ſmall diſtricts. But at any rate, if there be any 

objection to the appointment of the ſurveyors, the party object- 

ing ſhould firſt remove the e by certiorari, and then 

move to quaſh them. 

Per Curiam, 


Rule diſcharged. | 


WaLKER againſt The Earl of GROSVENMOR. Friday, 
Feb, 10th, 


wiilnotgrant 
non-payment of the ſum of 2711 /. purſuant to an award, CE 


which had been made under a rule at Niſi Prius, afterwards made ment againit 
a peer for not 


a rule of this Court; and he obſerved that, unleſs this application dh. 


were granted, the plaintiff would be without remedy, as no of money 
awarded, 


Verdict had been taken. i though the 
Bayley was inſtruQted on the part of the ae to conſent, eee, 


provided the attachment lay in the office until the firſt Fr of condition 


1 moved for an attachment againſt the defendant for The Court 


- that the at- 
next term. But Fr 
The Court ſaid that ſuch an attachment could not 1 granted 3 mu * 
Once 
in this caſe, the defendant being a peer of the realm. a certain 


Rule refuſed. time, 


— 


KER againſt LIScok. Frid 
Ba 8 * Feb. Tech. 


ſtated that i in conſideration that the plaintiff would deliver —_— 
certain goods to the-defendant (a wharfinger) at his wharf to be to whom 


o0d 
ſhipped by him for a certain reward with a ſufferance or warrant, = ee 


ure a ſufferance from the ſhipped, for 
be, the defendant, undertook to proc —— 


cuſtom-houſe; that the plaintiff in conſequence delivered the 13 e 
a ſufferance, 


goods to the defendant; but that the defendant did not procure ant cf 
which the goods were ſeized, it is not neceſſary to aver or prove that the goods were condemned by a 
ſentence in tem. But it is Toffivienc to aver that 4 for want of ſuch ſufferance the ſaid goods were 
« ſ»jzed as forftited, whereby the ſame became wholly loſt to the plaintiff ;** and proof of a ſeizure in 
fact by the officer for a 8 cauſe of forfeiture is ſufficient to ſuitain the declaration. 
981 M 4 a ſufe 


FS x was an WW on promiſes, in which the Ae In an action 
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1797. aſufferance according to his undertaking, by means whereof and 
— — for want of ſuch ſufferance the : ſaid goods were ſeized as forfeited 
| 1 * to our Lord the King, whereby the ſame became wholly loft to the 


+ Liszcox. plaintiff. It appeared in evidence at the trial that the plaintiff” 


goods had been ſent to the defendant's wharf in the uſual courſe 
of buſineſs to be ſhipped by him; and that it was part of the 
wharfinger's buſineſs to obtain the ſufferance from the cuſtom. 
houſe for ſhipping the goods, for want of which they had been 
ſeized by a cuſtom-houſe officer, and ſome time afterwards ſold 
in the uſual manner. It was ſuggeſted that the ſale had been 
made under a ſentence of condemnation in the Court of Exche- 
quer, and that was probably the fact: but the record itſelf of 


| ſuch ſentence was not given in evidence, which was contended 
on the part of the defendant to be neceſſary in ſupport of the 


action. The plaintiff however recovered a verdict, with leave to 
the defendant's counſel to move to ſet it aſide and enter a nonſuit, 
if the Court ſhould be of that opinion. 

Mingay afterwards obtained a rule calling on the phintif to 
ſhew cauſe why a nonſuit ſhould not be entered, with liberty 
afterwards to move in arreſt of judgment, upon the ground either 
that there was not a ſufficient averment in the declaration that 
the goods had been condemned as forfeited, or if ſo, that there 
was not ſufficient legal evidence of ſuch condemnation, by the 

non - production of the record itſelf. 

Erſtine, Gibbs, and Vaughan, ſhewed cauſe. It is admitted that 
the goods were ſent to the defendant, that it was his duty to have 
taken out a ſufferance, that he did not do ſo, and that in conſe- 
quence there was a ſeizure in fact by the king's officers as for a 
forfeiture, and a ſale by the ſame. It appears therefore that by 


the negligence of the defendant the plaintiff has loſt his goods; 


which being the caſe, the defendant is liable to make good that 
loſs, independently of the exiſtence of any ſentence of con- 
demnation. For as ſoon as they were ſcized by the officer for a 
juſt cauſe, the plaintiff had a right to abandon them altogether to 
the defendant. Here it appears that the cauſe of ſeizure was juſt, 
becauſe the ſufferance not having been taken out, the act of the 
13 & 14 Car. 2. c. 11. /. 15. attached, and gave the right to 
ſeize as forfeired. This action therefore being maintainable even 
before ſentence of condemnation could have been had, it follows 


8 that 
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that neither the averment or the proof required was neceſſary. 179). 


Perhaps the mere proof of a ſeizure would not have been ſuffi- 


cient: but where it is alſo ſhewn that the goods were forfeitable _ 
by law, that is enough; becauſe thereby the property, as well Lis cor. 


| as the poſſeſſion, was deveſted out of the owner, As in Wilkins 
vi. Deſpard (a), where a ſhip having been ſeized as forfeited un- 
der the navigation act (6) by a governor of one of the colonies, 
it was held that the owner could not maintain treſpaſs againſt the 

y ſeizing, though he did not proceed to condemnation ; be- 
cauſe by the forfeiture the property was deveſted out of the owner 
before condemnation. This being an application to enter a non- 


ſuit, it is a ſufficient anſwer that the declaration, which only 


' ſlates that the goods were /eized as forfeited, and not that they 
| were condemned, was proved. 
Mingay and Lawe contra. In order to ſuſtain this action it 
was neceſſary for the plaintiff to aver and prove that the goods 
had been legally ſeized and condemned as forfeited; for otherwiſe 


the defendant might be made reſponſible for the acts of a wrong- 


doer, It is obſervable that the declaration does not even allege 
that the want of a ſufferance was a legal cauſe of forfeiture, or 
that the goods vere forfeited ; but only that they were ſeized as 
forfrited ; and therefore the concluſion, that “ they were thereby 
ic wholly loſt to the plaintiff,” does not follow from the premiſes, 
But if ſuch an allegation be ſufficient, it can only be ſo upon the 
ground that the legal intendment is that the goods were /egally 
forfeited. But if that intendment is to be made, then the proof 
was deficient in this caſe, becauſe the beſt evidence of the fact 
was not adduced; namely an office copy of the record of con- 
demnation. The only evidence given was of a ſeizure and ſale 
in fat ; which, for aught appears, may have been by wrong- 
doers without any legal authority, In Wilkins v. Deſpard the 
legality of the ſeizure was admitted in the pleadings; and the 
queſtion of evidence never came before the Court. The objec- 
tion therefore either applies in arreſt of judgment, becauſe there 
is no ſufficient averment that the goods were forfeited or con- 
demned; or it applies for the purpoſe of entering a nonſuit, on 
the ground that the declaration was not proved. 

Lord Kenyon Ch, J. When the objection was firſt made, I 
was rather inclined to think that it was well founded: but I am 


(a) Ante, 5 vol. 112. | (5) 12 Car. 2. c. 18. 
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Liscor. 


Srturday, . 
Feb. Il th. 


The Court, 


plication of 
the ſheriff, 
ee the 
time for his 
making a 
return to a 
writ of fi. fa. 
upon ſug- 
geftion of a 
reaſonable 
doubt whe- 
ther the 
goods ſeized 
under the 
writ were nct 
covered by 
an extent 
afterwards 
iſſued at the 
ſuit of the 
crown for 
malt duties, 
under the 
28 Geo. Jo 
c. 3. f. 21. 
for the pur- 
poſ in- 
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now. ſatisfied that it ought not to prevail. It is alleged in the 
declaration that. che defendant engaged to, procure a, ſufferance, 
that he did not, and that for want of it the goods were ſeized 
as forſeited, whereby they were wholly. loſt to the plaintiff. 
This therefore was an injury ſuſtained by the plaintiff in 
conſequence of the defendant's negligence. Suppoſe there was 
no condemnation in the Court of Exchequer, the plaintiff might 
have recovered a ſatisfaction of the defendant for this loſs. 

ASHHURST J. and N declared themſelves of the ſame 
opinion. 

LAWRENCE J. Sufficient appears to ſhew that the goods 
were not taken by a wrong-doer, but that they were ſeized as 
forfeited for a good cauſe of forfeiture, and that they were there- 
by loſt to the plaintiff. 

| Rule to enter a nent Sſchargesd (a). 


(a) And no motion was afterwards made to arreſt the judgment. 


* 


Wrrrs and Another againſt eee 


Tun plaintiff ſued out execution againſt the defendant upon 
upon the ap- : 


a judgment recovered in this cauſe, and the ſheriff ſeized 
the defendant's goods under a writ of fieri facias; after which 
time an extent iſſued at the ſuit of the Crown for a debt due for 
certain duties of exciſe on mailt. And the ſheriff having been 
ruled by the plaintiffs to return the writ, 

Dauncey on a former day in this term moved to enlarge the 
time for the ſheriff to make his return, ſuggeſting that his object 
in ſo doing was to compel the plaintiffs to give the ſheriff an in- 
demnity, or to go into the Court of Exchequer and litigate the 
queſtion with the Crown, ſo that the ſheriff, who wiſhed. to do 
what was right might not be compelled to take the riſk and ex- 
pence of the litigation on himſelf. He ſaid the queſtion was of 
conſiderable difficulty om the conſtruction of the act of the 28 G.3. 


c. 37. J. 21. on which the ſeizure was made, whether at the time 


of the ſcizure (a) the goods remained “ in the cuſtody of the 
ce maker.” And he cited, as authorities in ſupport of the preſent 
application, Shaw v. Tunbridge (5), where the application was 


ducing the plaintiff to go into the court of Exchequer and there conteſt the 9 of right with the 
Crown in a mote eligible man er tha in this Court. 


(a) Vide Rorke v. Dayrell, ante, 4 vol. 402, (6) 2 Blac, 1064. 


made 
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made by one of the parties, which the Court refuſed, faying 1597. 
that they only interpoſed in ſuch caſes to protect and aſſiſt the 
ſheriff, when he deſired it. Semple v. Lord Newhaven, M. 24 phy q 
G. 3. where the ſheriff having entered the defendant's houſe and pia Ik 
taken poſſeſſion of the goods therein under a writ of fieri facias, 1 
the goods were claimed under a bill of fale by a perſon in poſſeſ- 
fion of them at the time for Sir H. Daſbauood, the mortgagee, 
© who had been in poſſeſſion from the June preceding. The ſhe- 
; | riff having alſo entered another houſe of the defendant's and 
” ſeized the goods there, they were claimed in like manner by 
M. Tatterſal under an aſſignment by way of mortgage. Both 
| : parties refuſed to indemnify the ſheriff: and upon his being ſerved 
; with a rule to return the writ, he applicd to the Court of King's 
Bench, and obtained a rule calling on the plaintiff to ſhew cauſe 
why the rule for returning the writ ſhould not be diſcharged, or 
why the plaintiff ſhould not be obliged to indemnify him before 
the writ ſhould be returned. This rule was afterwards enlarged 
in order to give Sir H. Daſhwood and Tatterſal an opportunity of 
declaring, if they would undertake to try an iſſue. But by 
a ſubſequent rule it was ordered that upon the undertaking of 
the plaintiff to indemnify the ſheriff, the rule for diſcharging 
the rule to return the writ ſhould be diſcharged, and it was 
referred to the Maſter to tax the ſheriff's coſts upon the appli- 
cation to be paid by the plaintiff” Afterwards, by another rule, 
the real parties agreed to try an iſſue; but a compromiſe 
taking place between them, the ſheriff made his return to the 
writ. of fieri facias. Alſo Hill v. Hoke, E. 26 Geo. 3. B. R. 
where Gibbs moved to enlarge the time for the ſheriff's making 
his return to writs of fer: facias, until he was indemnified, and 
cited the above caſes ; which the Court accordingly granted for 
a certain time. 

Gibbs, on a former day, ſhewed cauſe againſt the rule in this 
cauſe, contending that the ſheriff was bound to make a return 
at his peril; and that though ſuch indulgence had been ſhewn 
in ſome cafes by conſent of the parties, at the inſtance of 
the Court, yet the Court had no power to impoſe ſuch terms on 
a plaintiff as that of obliging him to indemnify the ſheriff againſt 
his conſent ; and ſaying that he was inſtructed in this caſe not 
to give ſuch conſent. 


Lord 
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Lord Kenyon Ch. J. then ſaid, That it was not merely for 
the ſheriff's aſking that the Court would grant him time to make 
his return to a writ; but there muſt be ſome reaſonable doubt 
ſuggeſted, But as it appeared to him that that had been ſufſi- 
ciently done in the preſent caſe, he thought the Court ſhould, 
for the preſent, give the ſheriff a week's time; to which the 
other Judges aſſented; and it was ordered "ys 

At the expirgtion of that time, 

Dauncey obtained another rule calling on the diet to ſnew 
eauſe why the time ſhould not be further enlarged; ſtating that 
application had in the mean while been made to the Court of 


Exchequer on behalf of the ſheriff, That the practice of that 


Court was, that upon the return of an inquiſition, an eight-day 


rule is given for any perſon claiming the goods ſeiaed to come 
in and prefer his claim; in default of which, at the expiration 
of the time the writ of venditioni exponas iſſues: that time had 
in this caſe expired; and the plaintiffs had not put in any claim; 


but in favour of the ſheriff that Court had conſented to enlarge 


the time for the ſheriff to make his return to the venditioni ex; 
ponas, which had regularly iſſued ; and had given another eight» 
day rule in order to enable the plaintiffs to put in their claim, 
and conteſt the queſtion of right with the Crown. This method 


ol proceeding, he obſerved, which was now opened to the plain- 


tiffs in the Exchequer was leſs circuitous and expenſive than the 
preſent ; and therefore the Court, by granting this application, 
will not put the plaintiffs in a worſe ſituation than they would 
otherwiſe be in if the ſheriff were compelled to make his return. 
Gibbs now ſhewed cauſe againſt any further enlargement of 
the time. That which the plaintiffs require is quite in the ordi- 
nary courſe of juſtice, not as a matter of favour but of right. 
The ſheriff having taken poſſeſſion of the defendant's goods under 
a writ of fieri facias iſſued at the ſuit of the plaintiffs, they only. 


„claim that he may make a return to that writ as by law he 1s 


bound to do. It is no excuſe for the ſheriff's not doing this that 
there are other claimants of the goods; the law throws the onus 
upon him of deciding as well as he can in ſuch caſes; and the le- 
gal fees which he is entitled to receive for executing proceſs are 
by the law ſuppoſed to be an equivalent to him for his riſk and 


trouble, Applications of this ſort are frequently made in caſes of 


diſputed 
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diſputed claims, between ſubjeQt and ſubject, and refuſed by the | 


Court, unleſs, where the plaintiff conſents. And there is no reaſon 
for making a diſtinction in favour of the ſheriff when one of the 
claimants happens to be the Crown. If this application be grant= 
ed, there is no reaſon; why the Court ſhould not in all caſes ſtay 
the proceedings till one or other of the parties will * to in- 
demnify the ſheriff. N 
Lord Kenyon Ch. J. It has been ſaid that if the preſent ap- 
plication be ſucceſsful, we ſhall eſtabliſh a general rule that where 
there are contending parties the Court wil interfere in all caſes 
whatever in favour of the ſheriff: but I debre to have it diſtinctly 
underſtood that we lay down no ſuch general rule; each caſe 
muſt depend on its own particular circumſtances, and here I 


think there is ſufficient reaſon to induce us to interfere. Then 


it was ſaid that the Court ought not to aſſiſt the ſheriff, becauſe 
the law allows certain fees, which are equivalent to his trouble 
and riſk : but in fixing thoſe fees the Legiſlature did not (I be- 
lieve) take this riſk into conſideration ; for the law does not ſup- 
poſe that there is any riſk in caſes of this kind, and in general 
the ſheriff has the means of informing himſelf of the facts by 
the intervention of a Jury ſo as to avoid all riſk. But this is a 
caſe in which it may be difficult to decide whether the goods 


are bound by the extent, or whether they are liable to the plain- 


tiffs' execution; and it appears that the Court of Exchequer 
have anxiouſly endeavoured to put the caſe into ſuch a fituation 
that all the parties intereſted may come in and ſupport their re- 
ſpeQive claims; therefore I think that the ſheriff ought not to 
be put to the difficulty and hazard of deciding in this caſe, 
when there is a ſhorter mode pointed out of determining the 
rights of all the parties: a deciſion here will not decide the rights 
of the Crown, whereas by the determination in the Court of 
\ Exchequer all the parties will be bound. Without therefore lay- 
ing down any general rule, I think we ought in this caſe to fol- 
low up what we have done already by allowing further time to 
the ſheriff to return the-writ. 

GROSE J. It is not neceſſary now to determine that we will 
in all caſes interfere and allow the ſheriff time: but we have 


aſſiſted ſheriffs in many caſes of this kind, and ought I think to 


give aſſiſtance to the ſheriff in this caſe, Here is a queſtion of 
5 great 
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1797. great importance peculiarly proper to be decided in the Exche. 


3 


againſt. 


PICKMAN» 


Monday 
Feb, 2 3th. 


The plaintiff 
In a qui tam 
action on 


; the 7 Geo, 2. 


c. 3. with- 
diew his re- 
cord, becauſe 
the broker 
who nego- 


riated the il, 


legal bargain 


for ſtock re- 


fuſed to give 
evidence for 
fear of ſub- 
jecting bim- 
ſelf to a pe- 
nalty on the 
ſame act; 
this was held 
a ſufficient 
re-ſon to 
diſcharge a 
rule forjudz- 
ment as in 
caſe of a 


 nonſuit for 


not proceed - 
ing to trial; 
although tte 
witneſs's lia - 


bility to be . . . . 
- corp proceeding to trial purſuant to notice. Againſt which 


ſaed would 
not be re- 
moved till 
afrer the 
th:ce ſuc- 
ceeding 
terma. 


quer, and that Court has given all the parties concerned an op- 
portunity of inſiſting on their ſeveral rights; and all that the 
ſheriff requires of us is, that until that queſtion is decided he 
ſhall not be obliged to return the writ. Ln eee =ppears 
to me a very reaſonable one. 

The Court then gave the ſheriff bene time nt the ſecond 


day of the next term to return the writ. 
| Rule ſalvia, 


RavyNnes and Another 71 tam againſt SPICER. 


The Same againf SALOMONS, 


THESE were actions kroaght by the aſſignees of a bankrupt 

in their own names, in order to recover penalties under the 
7 Geo. 2. c. 8. againſt the defendants, who had been concerned 
with the bankrupt in ſtock-jobbing tranſactions. The actions 
were commenced in Eater term 1796; the defendants appeared 
and pleaded the general iſſue in the ſame term; and notice of 
trial was given for the ſittings in Michaelmas term laſt, and con- 
tinued to the ſittings after term, when the cauſes, together with 
another bf the ſame ſort, ſtood in the paper for trial. That other 
cauſe, which was brought by the ſame plaintiffs againſt a different 
defendant, was called on firſt ; and 'the plaintiffs called the 
broker as a witneſs, who had negotiated the buſineſs between 
the bankrupt and all the defendants; but on his refufing to give 
teſtimony, becauſe he might ſubject himſelf to the penalties i in- 
flicted by the act of Geo. 2. upon brokers acting in the manner 
imputed to him, the plaintiſfs were obliged to ſubmit to a nonſuit 
in that action; and finding that they could not eſtabliſh their 
caſe in theſe actions without the broker's evidence, they with- 
drew the records. Whereupon the defendants, in this term, 
moved for judgment as in caſe of a nonſuit for the plaintiffs not 


Erſkine now ſhewed cauſe, ſtating the reaſon which had pre- 
vented the plaintiffs from proceeding ; and ſaying, that if the 
Court would ſuſpend the judgment till after next Michaelmas term, 
the plaintiffs would then be enabled to proceed to trial, and com- 

h a af 
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- pel the broker to give evidence as the time wauld then be elapſed 1797. 

8 within which a proſecution could be commenced againſt him. 
2 + Garrow, Mood, Bailey, and Lawes, in ſupport of the rule, yrs 
; | aid that this was a novel attempt on the part of the plaintiffs, and SPICER. 
calculated to repeal the ſtatute 31 Elia. c. 5. which requires 


| theſe actions to be brought within a limited time, and the con- 
| [KM fonant practice of the Court in preventing a vexatious uſe being 
made of them by keeping them ſuſpended for a long time over 
the heads of the parties. 'That in order to give the plaintiffs any 
effect from their reſiſtance to theſe motions, the actions muſt be 
ſuſpended for a ven longer period than was warranted ” any . 
example. 

Lord Kenyon Ch. J. We ought not to give emrcentiinny 
indulgence or encourage any improper delay in actions of this 
kind: but in this caſe there has been no improper delay on the 
part of the plaintiffs, and they only aſk for the ordinary indul- 
gence that is granted in common caſes, namely, that the cauſe 
aſſigned for not proceeding to trial may be deemed a ſufficient 
reaſon why there ſhould not be judgment as in caſe of a nonſuit. 
In fact one of the cauſes was brought to trial, but the plaintiffs 
failed becauſe their principal witneſs declined giving evidence 
leſt he ſhould ſubject himſelf to the penalties of the act. And 
all that is required is that the cauſes may not be tried until this * 
temporary diſability of the witneſs is removed. It ſeems to me 
that there is abundant reaſon to put off the trial of theſe cauſes 
until after next Michaelmas term. But it is ſufficient for the pre- 
ſent to ſay that this rule for judgment as in caſe of a nonſuit 
ought to be diſcharged. | 

GRross. J. Although the act of parliament on which theſe 

actions are brought is penal as far as reſpects thoſe who infringe 
it, it is highly beneficial as far as concerns the public. But even 
though this be a penal action, in deciding this caſe we muſt be 
governed: by thoſe rules that are applicable to caſes in general. 
In ordinary. caſes a rule for judgment as in caſe of a nonſuit is 
| diſcharged. on. the plaintiffs' aſſigning a good reaſon for not pro- 
ceeding to trial; and in this caſe there does not appear to have 
been any improper delay on the part of the plaintiffs. 

LawaENcE J. The argument urged in ſupport of this rule ] 

tends to ſhew that in penal actions we have no diſcretion (a) in 
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(a) The ſtat. 14 Geo. 2. c. 17. enacts that where iſſue is Joined, and the plaintiff ne- 
gleAs to bring ſuch iſſue on to be tried accarding to the courſe and piact ce of the Court, 
it ſhall be lawful for the judges of the court, &c. upon mation to give the like judgment 
for the defendant as in caſe of nonſuit, “ unleſs the ſaid Fudges ſhall upon juſt cauſe and 
mM nn. terms alloꝛu any * time for the rial of ſuch i ue, c&c. 
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determining on ſuch an application as the preſent? but that 


- proves too much, becauſe the Court has always exerciſed a dif. 


cretion in granting. or OY theſe rules i in penal as well az 


„*— 


THE END OF RILART TERM. 
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FE 
ARGUED axp DETERMINED 1797» 
Court of KING's BENCH, 
IN 
Faſter Term, 


In the Thirty-ſeventh Year of the Reign of Georce III. 


GiLEes and Others againſt EDWARDS. * 2 


HIS action for money had and received was tried at the laſt 3 


Shreꝛuſbury aſſizes before Mr. J. Lawrence. On the 6th of done by each 
June 179 1 the defendant agreed to ſell to the plaintiffs all his cord- PTY under 


a ſpecial 


wood growing at T redgodoer in Shropſhire at 1 15. 6d. per cord ready vgrvements 
cut; the wood was to be coaled and cleared from off the premiſes 2 _ 


by Michaelmas 1792, and the money was to be paid on the 1ſt of 3 


March 1792. It alſo appeared that the cuſtom was for the ſeller pl. intiff car. 


to cut off the boughs and trunks and then cord it, and for the 9 
buyer to re- cord it, after which it became the property of the execution, 
buyer. The defendant cut ſixty cords, ten of which he corded, Fe ap mm h 


and the plaintiffs re-corded half a cord and meaſured the reſt. On ation for 
money bad 


the 8th of March 1792 the plaintiffs paid the defendant twenty and received, 
guineas: but the defendant neglecting to cord the reſt of the — 
wood, the plaintiffs brought this action to recover back the twenty he has paid 
guineas, as having been paid on a contraCt that had failed. under it. 

It was objected at the trial that this action could not be 
maintained, the contract being till open, and that the plaintiffs 
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1797. determining on ſuch an application as the preſent: but that 
proves too much, becauſe the Court has always exerciſed a dif. 
Barts cretion in granting or refuſing theſe rules in penal as well az 


againſt 


Sricza. other actions. 


Rule diſcharged. 


THE END OF HILARY TERM. 


\ TR 
JJ 
ARGUED axp DETERMINED 1797. 
IN THE 
Court of KING's BENCH, 
IN 
Faſter Term, 
In the Thirty-ſeventh Year of the Reign of Georce III. 
Gurs and Others again/? EDWARDS. i, 2 
HIS action for money had and received was tried at the laſt Wh oy 


June 1791 the defendant agreed to ſell to the plaintiffs all his cord- 
wood growing at T redgodoer in Shropſhire at 11s. 6d. per cord ready 
ut; the wood was to be coaled and cleared from off the premiſes 
y Michaelmas 1792, and the money was to'be paid on the 1ſt of 
March 1792. It alſo appeared that the cuſtom was for the ſeller 
to cut off the boughs and trunks and then cord it, and for the 
buyer to re-cord it, after which it became the property of the 
buyer. The defendant cut ſixty cords, ten of which he corded, 
and the plaintiffs re-corded half a cord and meaſured the reſt. On 
the 8th of March 1792 the plaintiffs paid the defendant twenty 
guineas : but, the defendant neglecting to cord the reſt of the 
wood, the plaintiffs brought this action to recover back the twenty 
guineas, as having been paid on a contraCt that had failed. _ 
It was objected at the trial that this action could not be 


Shrew/bary aſſizes before Mr. J. Lawrence. On the 6th of done by each 


party under 
a ſpecial 
agreement, 
and the de- 
fendant by 
his neglect 
prevents the 
plaintiff car- 
rying the 
contract into 
execution, 
the plaintiff, 
may, in an 
action for 
money bad 
and received, 
recover back 
any money 
he has paid 
under it. 


maintained, the contract being ſtill open, and that the plaintiffs 
Vol. VII. | N | ſhould d 


2 — 


—— 2 > 


—— — 1 
— 


» 0 
on OI 


e 


e 


PP en CONC 
; 7 err - — 
— NETS 3 
i. Tag - N * 2 — 
3 — 
* - 


TY. hab v4: ends 
25 LD "Y 
— 


—— 
2 


— — 
”- 


— 
0 EY 
— — 


R 


— 
3 


28 2 * 
F 


— 3 
S Erpaa.ocq A 


E 


9 * 


—— —— -- 


— 


. 


. —— — — 


D 
Corn 
— — 


— RIC + 
— 


* 


1 


. 
r 


Jr 


3 
* 


* 
LO Ra”; * r * 


2 


„ b 


182 CASES IN EASTER TERM 


1797. ſhould have brought a ſpecial action on the caſe for non. perform. 
— ance of the contract, on the principle eſtabliſhed in Wor v. 
_ Others Downes, Dougl. 23.; Power v. Wells, Cowp. 818.3 and Towers y, 
. Barrett, ante, 1 vol. 133. That the plaintiffs could not now 

abandon the contract altogether, as they had acted under it. But 
the learned Judge was of opinion that, as it was owing to the fault 
and negligence of the defendant that the contract which was entire 
was not carried into execution, the plaintiffs were at liberty to con- 
ſider the contract at an end and recover back the money that they 
had paid, the conſideration having failed. That what had been 
done by the plaintiffs could not be conſidered as an execution of 
the contract in part, for that all that they had done was merely 
to meaſure the wood and re-cord a very ſmall part of it. The 

Plaintiffs obtained a verdict; to ſet aſide which, and to enter a 
nonſuit, a motion was now made by 

Wrigley on the above ground: but 

The Court were clearly of opinion that the directions given at 
the trial were right. 

Lord Kenyon, Ch. J. ſaid, this was an entire e contract; 3 and 
as by the defendant's default the plaintiffs could not perform what 
they had undertaken to do, they had a right to put an end to the 
whole contract and recover back the money that they had paid 
under it; they were not bound to take a part of the wood only, 

Rule refuſes, 


22 Joun HiIRSs T, Adminiſtrator de bonis non of Jauss 
HIRST, againſt SMITH. 


HIS was an action upon promiſes. There was one ſet of 
counts on ſeveral promiſſory notes given by the defendant 


In aſſumpſit 
brought by 
an admini- 


auen d to James Hirſt in 1774, and on the common money counts, in 


Gonis non, the 
promiſe may which the promiſes were ſtated to have been made to the inteſt- 


— ate; and another ſet in which the promiſes were alleged to have 


made to the been made to John e the firſt adminiſt-ator of James Hirf, 


firit adminl- 


ftrator. and not to the plaintiff the adminiſtrator de bonis non. 


In conſequence of a plea of the ſtatute of Limitations the firſt 
ſet of counts was laid out of the queſtion, but a verdict was given 


for the plaintiff on the remaining counts. 
. / Chambre 


IN _ THIRTY-8EVENTH YEAR OF GEOR GE IIT. 


Chambre now moved in arreſt of judgment, becauſe no pro- 
miſe was laid to have been made to the plaintiff, but to the former 
adminiſtrator, between whom and the plaintiff there was no pri- 
vity. He admitted that a promiſe in fact made to the firſt 
adminiſtrator would have taken the caſe out of the ſtatute of 
Limitations ſo as to have ſupported a count ſtating the promiſe 
to the plaintiff, becauſe the inteſtate's eſtate was then veſted in 
the firſt adminiſtrator; but he contended that in order to enable 
the plaintiff to recover, it ſhould appear on the record that the 
promiſe was either made to the inteſtate or to the plaintiff, 

Lord KEN TON, Ch. J. It is admitted that if the promiſes had been 
laid to have been made to the plaintiff, a promiſe to the former 
adminiſtrator would have ſupported the declaration : but there is 
no reaſon why the plaintiff ſhould be obliged to ſtate a fiction on 
the record; here the declaration ſeems adapted to the truth of 
the caſe, and I am not aware of any technical rule of law that 
ſhews the declaration to be bad. The defendant's objeQtion reſts 
on this broad foundation that there is no privity between the 


183 


1797. 
Has r 
2 


former adminiſtrator and the plaintiff, the adminiſtrator de bonis 


non: but that propoſition certainly is not true in its extent. Sup- 
poſe the former adminiſtrator had entered into an agreement for 
the {ale of the leaſe of a chattel intereſt belonging to the in- 
teſtate, and had died before the agreement was completed, the 
adminiſtrator de bonrs non ſtands in ſuch privity of eſtate that he 
would be compelled to carry that agreement into execution. 
ASHHURST, J. As it is alleged that the promiſe was made 
to a perſon from whom the plaintiff deduces his title, and be- 
tween whom and the plaintiff there is a privity of eſtate in law, 
it is the ſame as if it had been ſtated that the promiſe was made 


to the plaintiff himſelf, becauſe the law recognizes the relation. 


Per Curiam, | Rule refuſed. 
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— 
Saturday, 


Moy 6th. 


The offence 
of uſury is 
not complete 


until the 


lender has 


CASES M EASTER TERM 


Mappocx gui tam againſt Sir. B. HAMMETT and 
Others, 


HIS was an action on the ſtatute (a) for uſury, in which 
the facts were ſtated to be theſe. On the 14th May 1795 
one Haviland carried a promiſſory note, in reſpect of which the 


aQually re- uſury was aſſigned, to the defendants, who were bankers at Taun- 


ceived the 
exceſs of in- 


ton, to be diſcounted. The note was made by Haviland for 10001, 


tereſt in mo- on the ſaid 14th Jy, payable four months after date to Sir il. 


ney or mo- 
ney's — 

Therefore if 
a promiſſory 
note be given 


for repay- 
ment of a 
ſum lent 


with uſuri- 
ous intereſt, 
and the note the draft had to run before it became payable. But the point on 
when due be 
taken up and 
another note 
ſubſtituted 
for it, the 
offence of 
uſury is not 


thereby 


commi tted, 


nor is the 


penalty in- 
curred till 


the latter 


note be paid. 


liam Yea or order, and indorſed by him. The defendants paid 
Haviland 1831. 6s. 8d. in caſh, 300. in bank notes, charged 
161. 135. 4d. for the diſcount, and paid the remaining 500/. by 
a draft on their bankers in London payable ſeven days after fight, 
The uſury was ſtated to conſiſt in calculating this laſt-mentioned 
draft as caſh, inſtead of deduQing ſo much from the diſcount as 


which the caſe turned was this; the note for 1000 /. on which the 
diſcount was taken became payable on the 17th September, on 
which day Haviland diſcharged it by giving another note for 
23001. which included the ſum due upon the firſt note and 
alſo a further advance which he received from the defend- 
ants; and the ſecond note is ſtill outſtanding and unſatisfied, 


Buller J. was of opinion at the trial at the. laſt Taunton 


aſſizes that the offence charged was not complete; for that in 
order to conſtitute uſury there muſt be an uſurious taking, either 
of money or of money's worth, as well as an uſurious contract; 
whereas nothing had been taken by the defendants except Havi- 
land's note, which at preſent only gave them a right of action, 
and perhaps might never be paid. He therefore, nonſuited the 
plaintiff, 

Gibbs now moved to ſet adde the nonſuit, iſt, Becauſe the note 
for 2300/. was taken in payment for that of 1000/., on which the 
uſury is aſſigned, and which was thereupon cancelled. It was ſo 


| underſtood between the partics at the time, and therefore the 


tranſaction is the ſame as if the firſt note had been paid in caſh, 

and then the whole ſum had been advanced by the defendants on 
the ſecond note. 2dly, The exceſs of intereſt was received by the 
defendants at the time of diſcounting the firſt bill ; and whether 


(a) 12 An, ſe 2. c. 16. 
the 


* 


41330 


IN THE Tamrr-sEvENTR Year or GEORGE III. 


the money to be retained by the lender or paid by the borrower is 
the ſame thing: the ſormality of its actually paſſing from one hand 
to another cannot vary the caſe. Lloyd g. t. v. Williams (a) is in 
point to ſhew that the uſury is complete at the time of taking the 
uſurious intereſt, although the principal may never be paid. 

Lord Kenyon, Ch. J. The objection here is, that nothing 


has been received by the defendants either for intereſt or principal, 
except a paper ſecurity, which till it has been paid is no payment 


whatever, and may ultimately turn out to be worth nothing. The 
plaintiff ſays that it was given for the firſt note, which was given 


135 
F191» > 


Mavppocr 
againſt 
Ham- ' 
METT. 


on an uſurious contract: if fo, the ſecond note is alſo bad. But 


the plaintiff cannot be permitted to contend both ways; that it is 


good becauſe given in payment of the firſt note, and bad becauſe . 


that firſt note for which it was given in P was bad. It is 
true that a payment either in money or money's worth would be 


ſufficient : and it ſhall not be permitted to a party who has 


knowingly received any thing, as interęſt, to apply it aſterwards 


to another account as he finds it convenient. But here the 
defendants have not received any thing; and therefore I am of 


opinion that the direction of the learned judge at the trial was 
right. If indeed the note in this cafe had been paid, it would have 


fallen within the principle of the Pori/mouth Bankers! caſe (5), 
which I held to be uſury. That opinion has I know been 
queſtioned by mercantile men; but after all the conſideration 
which I have been able to give to that caſe, I ſtill think that it was 


rightly decided. 
Per Curiam, | Rule refuſed. 


is) 3 Wil. 250. (5) Matthews g. t. v. Griffiths and Others, Peake's Ni. Pri. Cof. 200. 


Goopr1TLE on the Demiſe of Tavsum againſt 
| Poe. 


Rol E had been obtained, calling on the plaintiff to ſhewcauſe 

why the proceedings in this ejectment, which was brought 

by the mortgagee againft the mortgagor, ſhould not be —_ on 
payment of principal, intereſt and coſts. 

Abbot, who now ſhewed cauſe againſt the. _ reduced an 

adavit, 3 in which it was Rated that in 1792 the defendant by an 
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on the latter 
paying prin- 


ipal, intereſt and coſts, if the has Si agreed to convey the equity of 0 to the mortgagee. 
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1797. agreement under ſeal in conſideration of a certain ſum agreed to 
— cdonvey the premiſes to the mortgagee abfolutely, and that a ſum 


_— of money due from the mortgagor to the mortgagee ſhould be de. 


Tarsum ducted out of the purchaſe money ſo to be paid; and that ſeveral 
- applications had been ſince made to the mortgagor to complete the 
purchaſe, which he had refuſed. He then contended that under 
the proviſo in the ſtat. 7 Geo. 2. c. 20. J. 3. (a) the mortg. gor 
had no right to the beneſit of the ſtatute. 
Lane, in ſupport of the rule, admitted the agreement made ; in 
1792, but contended that ſuch an agreement to convey was no 
within the proviſo of the act. | 
Lord Kenvon, Ch. J. The mortgagor has now. no 45 to 
redeem; a court of equity would decree him to complete the 


agreement made in 1792. This is an application againſt the juf. 
tice of the caſe; and if we were to liſten to it, and ſtrip the mort. 
gagee of his legal title, it might let in a poſterior equitable right 
to the prejudice of the mortgagee though he ſhould hereafter 
obtain a decree for the performance of his agreement in 1792. 
Rule diſcharged (b). 


(s) Which enacts that the act ſhall not extend. to any caſe where the FAO apainſt 
whom the redemption is prayed ſhall inſiſt either that tne party praying a redemption 
has not a right to redeem, or chat the premiſes are chargeable with other ſums, &c, non 
to any caſe where the light of redemption in any cauſe or ſuit ſhall be controverted or 
queitioned by or between different deer dints in the ſame cauſe or ſuĩt, &c. 

77 but ſee Skinner v. * 1 Vid. 80. 


3 ; 


Mord ARMER againſt LEGG. 
May 8 2. F : a ft 5 


By 31G. 3 „ THIS was an action on a policy of inſurance on * the Cadiz 
. Diſpatch,” an African ſhip engaged in the ſlave trade, * at 


for regulats 


ing the-4fri= and from Loudon to the coaſt. of Africa, during her ſtay there, 
—— 4. and from thence to her port of diſcharge in the Vg eſt Indies.” The 
neceſſary Joſs happened in conſequence of an inſurrection of the ſlaves, 


— 2h The principal queſtion was whether the ſhip had been navigated 
the captain's jn the manner preſcribed by the 31 Geo. 3. c. 54. (a) the 7th fect, 


h 
. of which enadts © that it {hall not be lawſul for any perſon to 


that act re- fan 
quiresſhould become a ern or take or have the command or charge of any 
be atteſted 


e 80 (a) This was one of the ſtatutes paſſed on this cabjedd; it has been ſince continued 


ey rn by down by ſeveral acts from time to time; and the reference is made to it as being ſet 


ſhips i in out at ve in * 8 edition of the Statutes: but the att cited in Court was the 
| p ſuch 


forvies was 
performed, 


. 
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| ſuch ſhip or veſſel at the time he ſhall clear out from any port of 


187 
1797- 


Great Britain for purchaſing and carrying ſlaves from the coaſt— 


of Africa, unleſs ſuch maſter or perſon taking or having the charge 


or command of any ſuch ſhip or veſſel ſhall have made oath, and 


delivered in to the collector or other chief officer of the cuſtoms, 
at the port where ſuch ſhip or veſſel ſhall clear out, à certificate 
atteſted by the reſpective owner or owners that he has already ſerved 


in ſuch capacity during one voyage, or ſhall have ſerved as chief 


mate or ſurgeon during the whole of two voyages, or either as 
chief or other mate during three voyages, in purchaſing and car- 
rying ſlaves from the coaſt of Africa; under pain that ſuch maſ-- 
ter or other perſon taking or having the charge or command of 
any ſuch ſhip or veſſel, and alſo the owner or owners who ſhall 
hire or employ ſuch perſon, ſhall for every ſuch offence reſpec- 
tively forfeit and pay the ſum 5001.“ The queſtion was, whe- 
ther the certificate therein required ought to be atteſted by the 
"owner of the ſhip upon the voyage inſured, or by the owner or 
owners of the ſhips during their reſpeQive voyages out of which 


the qualification aroſe ? In the preſent inſtance the captain had 


made oath that he had been two voyages as chief mate in the ſhip 
Sally engaged in the ſlave trade, and the preſent plaintiff (the 
owner in the voyage inſured) had certified that that was true to 
the beſt of his knowledge and belief. And Lord Kenyon, being 
of opinion at the trial that ſuch certificate did not anſwer the re- 
quiſition of the ſtatute, nonſuited the plaintiff. In the laſt term 


a rule niſi was granted for ſetting aſide the nonſuit on the ground 
of a miſconſtruction of the act of parliament; againſt which 


Erſkine, Law, and Giles, now ſhewed cauſe. Though the 


clauſe is obſcurely worded, yet if the intention of the Legiſlature 


be adverted to, it will furniſh a clue to the proper conſtruction of 
it. The intention was to compel the owners of veſſels employed 
in this traffick to ſenect judicious and ſkilful commanders, perſons 


of approved character, as the moſt eff:Qual method of ſecuring 


to the ſlaves proper care and attention during their paſſage to the 


Weſt Indies, For which purpoſe the oath of the captain is in 


the firſt inſtance required to the fact of his having before ſerved 
in one or other of the capacities mentioned in A former voyage 
or voyages. But as he was intereſted in giving himſelf this 
qualification, the Legiſlature required a further ſanction, namely, 
the atteſtation of zhe reſpectiue owner or owners ; which does not 
mean a mere atteſtation that ſuch an oath was taken, but that the 
N 4 party 
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party atteſting bears witneſs of the facts ſworn to. Now if that 


— de conſtrued to mean the owner of the intended voyage, ſuch a 


ſanction carries the ſecurity no further than, nor indeed ſo far as, 
the captain's oath ; becauſe ſuch owner muſt take the facts upon 
the captain's repreſentation ; and he is as much intereſted in 
atteſting as the captain is in making the oath, ſince he him- 
ſelf is liable to a penalty of 500/. as well as the captain for the 


want of a proper certificate; but no penalty attaches upon 2 


falſe atteſtation. Neither can it be ſuppoſed that the Legiſlature, 
forthe purpoſe which has been ſtated, ſhould require the atteſtation 
of a fact from a perſon who muſt be ignorant of it rather than 


from one to whom it muſt be known. The reaſon of the thing 


ſhews that they muſt have intended that the certificate ſhould be 
atteſted by the former owner, becauſe it was intended to be like 
a certificate of character from the captain's laſt place, which the 
Legiſlature might reaſonably ſuppoſe would not be given or with- 


Held without juſt cauſe. But ſuch a ſanction from a preſent owner 


would be ſuperfluous; becauſe the very act of appointing a cap- 


tain to the command of a ſhip implies the good opinion of the 


owner ſo appointing. This conſtruction is alſo ſupported by the 
words of the clauſe ; for in any other ſenſe the word ** reſpefive” 
(viz. © reſpective owner or owners”) would be abſurd aud inap- 
plicable. It is a diſtributive word, and cannot be applied to the 
antecedent © ſhip or veſſel” in the ſingular number; it muſt 
mean therefore the © reſpective owner or owners” during the for- 
mer voyages which the captain is required to have performed in or- 
der to give him a qualification (a); during one ſuch voyage as a 
captain, or two voyages as chief mate or ſurgeon, or three voyages 


as chief or any other mate. In this ſenſe the word reſpective 


was neceffary and important, and could not with propriety have 
been omitted: but in the ſenſe contended for by the plaintiff the 
Legiſlature, inſtead of ſaying © reſpeFive own ce, &c., would have 


ſaid the owner, & c. thereof, referring to the owner of the veſſel 


clearing out. And this is ſtill more evident from the wording of 
the latter ue of the clauſe, which attaches the forfeiture on /uch 
maſter and a!/o on the ' owner or owners who fall hire him, not 
being fo qualified. Tf the ſame owner or owners were there 
itended as in the former part of the clauſe, the word ſuch would 


(a) It is obſ-ryable that in a former tats 29 Geo. 3- c. 66. f. 8. this i is required i in ex- 
preſs terms, 4e a certificate atteſted by the reſpeQive owner or owners, ſurgeon, chief 


or other mate of the veſſel or veſſels in w be ful have made ſack voyage & woys 


ages, &. 
haye 
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have been applied to them as well as to the maſter, to which latter 
only it is applied. The omiſſion marks the diſtinction ſtrongly. 
And the additional words “ who ſhall hire him” would be nuga- 
tory unleſs applied to a different deſcription of owners from thoſe 


before ſtated : whereas all the words in the clauſe are neceſſary 


to the defendant's conſtruction. An inconvenience may be ſug- 
geſted againſt this, that in caſe of the death of the former owner, 
or his unjuſt refuſal to certify, the captain will be without remedy. 
But the Legiſlature did not ſuppoſe that the certificate would be 
unjuſtly withheld ; and at leaſt it was leſs likely to be ſo by the 
former owner whole intereſt had ceaſed, than to be improvidently 
granted by the preſent owner who has a direct intereſt in grant- 


ing it. And as to the caſe of death, it will be the captain's own n 


fault if he does not procure a certificate from his owner as ſoon 
as he returns from the voyage; and even in caſe of the owner's 
death during the voyage, there muſt be ſome other perſon to ſuc- 
ceed to the property who will be able to give a certificate at the 
time of the captain's return. Perhaps alſo, if it were ſhewn to 


be impoſſible for the captain to have obtained a certificate, with- 


out any default on his part, that would be an anſwer to an action 
for the penalty upon the maxim lex non cogit ad impoſſibilia. 

© Garraw, Gibbs, and Lens, contra. The conſtruction contended 
for by the defendant will work manifeſt injuſtice and incon- 
venience; and though the words might warrant ſuch a con- 
ſtruction, yet if they will alſo warrant another which is more 
favourable to juſtice and convenience, the Court will of courſe 
adopt the latter. Now if the certificate is to be atteſted by the for- 
mer owner it might happen that without any default of the 
captain he may not be able to obtain it, and thereby be deprived 
of the means of purſuing his occupation. The former owner may 
die before a certificate can be conveniently obtained from him 
after the concluſion of the voyage, or he may be abroad and 


unable to give one. Theſe inconveniences cannot happen ac- 


cording to the other conſtruction; for a captain would not of 


courſe engage with any owner who could not atteſt the oath. · 


Again, there is no power given by the act to compel the former 
owner to grant a certificate, however unjuſtly withheld; and the 
act being voluntary, no remedy lies for the non-performance of it. 


As to the meaning of the ſtatute; the general purpoſe of 


the Legiſlature may be attained as well by the one conſtruction 


as the other. The principal object was to have the captain's 
* 
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1797. oath; the atteſtation of either defcription of owners is merely 
w——— ſecondary. There is no particular form of certificate required 
Feu by the act; and therefore perhaps an atteſtation by either may 

. | —_ be deemed ſufficient, the Legiſlature not having ſpecified in terms 
| by which it is to be done. The uſage firice the paſſing of the 
act has been different in different ports, at London and Liverpool 
ſometimes by the one owner ſometimes by the other, at Briſtol by 
the former owner only (a). The certificate required is not a 
certificate of character as ſuppoſed, but of the mere fact of the 
captain's having before ſerved in one or other of the capacities 
mentioned; which may be known as well to the one de- 
ſcription of owner as to the other. Beſides, the grammatical 
conſtruction of the words of the clauſe is in favour of the plaintiff, 
for the words © re/þeFive owner or owners“ can only refer to the 
antecedent, namely, of ſuch ſbip or veſſel as ſhall clear out. There 
is nothing elſe in the preceding part of the clauſe to which they 
can refer: and then © repefive” will relate to the reſpeQive 
owners of the ſeveral ſhips engaged in the African trade, to which 
the regulations of the act refer. If any other owners had been 
intended, it would have been ſaid reſpective owners on any former 
voyages, or words to that effect. But it would be too much to 
inſerc thoſe words by conſtruction in a clauſe which infficts a pe- 
nalty of 500/. Beſides, the act requires a certificate to be granted; 
which requiſition mayeafily becomplied withaccording to theplain- 
tiff's conſtruction, becauſe in all inſtances it may be given by the 
preſent owner: but it would be impoſſible to do ſo in ſome caſes 
according to the defendant's conſtruction, as where the qualifica- 
tion ariſes from having performed two or three former voyages; 
in which caſe it would be neceſſary to have a certificate from each 
of the owners during the ſeveral voyages, and therefore one 
certificate, which is all that the act requires, would not then 
anſwer the purpoſe of the ſtatute. 35 
Lord Kenyon, Ch. J. It is not peculiar to this act of par- 
liament hat it has not provided for every caſe that might poſſibly 
occur. Notwithſtanding all the care and anxiety of the perſons 
who frame acts of parliament to guard againſt every event, it 
frequently turns out that certain caſes were not foreſeen. Such 
ent to be the caſe in the preſent act with reſpeCt to ſome of the 
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(a) In the laſt term the Court directed an inquiry into the practice among merchants, 
and this was aow ſtated at the bar to he the reſult of that inquiry. : 
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inſtances put at the bar, of the owners of the former ſhips dying 
without giving a certificate to the captain, or refuſing to certiſy · 


But the queſtion here ariſes on the meaning of the act as applied ** again 


to this particular caſe. 'The merchants in the different trading 
towns in this kingdom have put different conſtructions on this 
act; it now appears that thoſe at London and Liverpool have been 
divided on the ſubject, while Roſe at Briſtol have thought it 
neceſſary that the captain ſhould have a certificate from the owners 
of the ſhips in which the qualification was obtained. But t now 


becomes our duty, ſor the firſt time, to put a legal conſtruction 


on this act of parliament. The ad was paſſed for the moſt 
humane purpoſes, the object of the Legiſlature being to meliorate 
the condition of the ſlaves during the voyage; then let us con- 
ſider on the broad view of the act which of the two conſtructions 
will moſt probably attain that end. If the Legiſlature had thought 
that the oath of the captain alone would have been ſufficient. they 
would have required nothing more: but they have ſuperadded a 


certificate to ſuch oath. Now a certificate ex vi termini imports 
that the party certifying knows the faCts that he certifies. This is 


like a character of a ſervant: if you wiſh to have any information 
beſides the teſtimony of the ſervant himſelf, to whom would you 
apply? To the new maſter who is ignorant upon the ſubject, or 


to the maſter whom he laſt ſerved ? The latter knows the fact 


which he certifies, but the former cannot. So here the owners of 
the ſhips in which the captain formerly ſerved might have certified 
from their own knowledge, but the owners of the ſhip in queſtion 
could not. I confeſs indeed that the caſe is not without doubt; 
but after the beſt conſideration that I have been able to give, I am 
of opinion that the certificate which was obtained in this caſe was 
not ſufficient, becauſe the Legiſlature meant that there ſhould be 
the belt aſſurance of the captain's qualification that could reaſon- 


| ably be expected, and the certificate by the new owners, who do 


not of themſelves know the capacity of the captain, adds no 
weight to the teſtimony of the captain himſelf. The argument 
drawn by the defendant's counſel from the word“. reſpectius 


has not in my opinion been ſatisfactorily anſwered. 


Asnhunsr, J. In a caſe where the words of an act of parlia- 
ment are doubtful, we muſt ſee what were the miſchiefs againſt 
which the Legiſlature meant to guard, and endeavour to find out 


the moſt probable means of effeing that purpoſe. It was un- 
doubtedly the intention of the Legiſlature to put a check to the 


miſchievous 
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1797. Miſchievous and improvident manner of carrying the ſlaves to 
the We Indies: it was intended that the ſlaves ſhould have as 
2 "2 much indulgence as their ſituation would permit, and for that pur- 
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poſe it was, amongſt other things, enacted that the captain of 
every ſlave ſhip ſhould have a certain qualification gained by his 
experience in the trade, of which the captain is to make oath, 

and which oath is to be corroborated by the certificate of the 


owners. Now who can certify but thoſe who are ſuppoſed to be 


cognizant of the fact to be certified ? and who are thoſe but the 
owners of the ſhips in which the captain has performed the ſer. 
vices out of which the qualification ariſes ? It is therefore a more 
rational conſtruction of this act of parliament that the owners of 
the reſpective ſhips in which the captain has gained this qualification 


ſhould certify that he has ſo ſerved than that the owners of the 


ſhip in which he is about to be engaged ſhould certify a fact, the 
truth of which they cannot know. With regard to the ſuppoſed 
refuſal of the former owners to certify; molt probably they will 
in all caſes certify unleſs there be ſome real objection to the 
captain; and if there be ſuch an objection, he has no reaſon to 
complain. 

Gnosk, J. In conſidering this queſtion great doubts have 
occurred in my mind. We muſt decide according to the intention 
of the Legiſlature which is to be collected from the general 
object of the act and from the particular words uſed in it. The 
object of it was the benefit and melioration of the ſituation of the 
ſlaves as well as the benefit of the owners of the ſlave ſhips. 
There are different regulations in the act as applied to the ſlaves 
the maſter and the owners. For the benefit of 'the flaves and 
the owners it requires that the captain ſhall .be a perſon of 
experience in the trade; that he ſhall have either ſerved one 
voyage as captain, two voyages as ſurgeon, or three as chief 
mate; and the act ſays that the voyage ſhall not be undertaken 
unleſs the captain ſhall make oath of that fact, and unleſs a 
certificate be obtained atteſted by the reſpective owner or owners. 


In ſtrict grammatical conſtruction this certificate muſt be given by 
the owner of the then ſhip, for that is the only ſhip that had been 


before mentioned in that clauſe: but it is abſurd to require the 
certificate of a perſon who cannot know the truth of any part of 
that which he certiſies. But in order to make the clauſe in- 
telligible, I tranſpoſe the words thus © unleſs ſuch maſter, &c. ſhall 
have made oath that he has already ſerved in ſuch capacity 

4 during 


* 


Pg ori 2 ith. „ - 


IN THE THIRTY-SEVENTH T EAR or GEORGE III. 


during one voyage, or ſhall have ſerved as chief mate or ſurgeon 
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during the whole of two voyages, or either as chief or other ——— 


mate during three voyages, and delivered in to the 8 a 
certificate atteſted by the repective owner or owners”; then the 
whole is conſiſtent with the argument uſed on behalf of the de- 
fendant, and the word © reſpective” may be applied to the owners 


of the different ſhips in which the captain has ſerved. This is 


the conſtruction which I conceive will beſt effect the purpoſes of 
the Legiſlature, and will be moſt conducive to the benefit of 
the owners and the ſlaves. And this is ſtrengthened by con- 
ſidering that, if the Legiſlature had intended that the owner of 
the ſhip in which the captain was about to be employed ſhould 
certify, they would not have inſerted the word © reſpective. On 
the whole therefore, though this caſe is not free from doubt, I 
think that this is the true conſtruction of this act of parliament. 

LAWRENCE, J. My opinion has fluctuated during the courſe 
of this argument. The clauſe on which the queſtion ariſes is very 
inaccurately drawn. The argument as to the hardſhip of the caſe 
had great weight with me; the act is to receive the ſame con- 
ſtruction now as if the queſtion. had ariſen ſoon after the paſſing 
of the act, and no prudence on the part of the maſter could 


have guarded againſt the inconvenience that has been pointed out, 


of the owner of the ſhip dying before the certificate could be 
obtained : but however we might wiſh to provide for every 
hardſhip that may occur, we are bound to put that conſtruction on 
the act that the Legiſlature intended. And on the whole I am of 
opinion that the conſtruction that the Court has put on this act 
is the true one. No ſatisfactory anſwer has been given to the 
defendant's obſervation on the word & reſpective. For though this 
is a general regulation of the ſlave ſhips, the word © ſhips” in the 
plural number is not uſed in the prior part of this clauſe; if it had 
occurred, the word © reſpectiveꝰ might have been referred to 
thoſe ſhips : but the word *© ſhip” is there inſerted, and to that 
« reſpeCtive” is inapplicable; but if the word * reſpeQive” be 
applied to the owners of the different ſhips in which the captain 


has before ſerved, then it has an appropriate meaning. Some 


reliance however was made by the plaintiff's. counſel on the words 
&« acertificate” in the ſingular number: but that muſt be taken with 
reference to every part of the ſection; for all the three atteſtations 


together may form but one certificate of the captain's having 


ſerved three voyages, in the caſe where thoſe three atteſtations are 
necellary. 


FarMBR 
againſt 
L ICG. 


ly ap point; 


8 
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1797 · neceſſary. Then with regard to the penalty: if the plaintiff's 
— conſtruction were to prevail the penalty could never be recovered, 
* „ for the owner who was about to employ the captain would of 
Lzcc. courſe give him a certificate iu order to protect himſelf from the 
penalty of the act, and ſuch a certificate would be no additional 
teſt of the captain's qualification; whereas the owners of the 
ſhips in which the captain has ſerved are not intereſted in giving 
a falſe certificate, and they have an opportunity of knowing the 
truth of the facts contained in the certificate. Therefore I am of 
opinion that the nonſuit ought not to be ſet aſide. 
Rule diſcharged (a). 
Gibbs, afterwards ſuggeſting that this was a caſe of conſider- 
able importance, deſired that the plaintiff might have an oppor- 
tunity of putting this queſtion on the record, and it was agreed 
that a ſpecial verdict ſhould be drawn up in order that a writ of 
error might be brought. , 


(a) Vid. Law v. Hollingworth, ſup. 160. 


| 2714. HALSEVY again HAL Es, Bart. and Another. 
A., who was Rol was obtained in the laſt term, calling on the plaintiff 
tenant for : . , 
life,withre- © to ſhew cauſe why the judgment which had been entered up 


— a ſhould not be ſet aſide, and the ſecurities given to ſecure an 


remainder to annuity delivered up to be cancelled. 


1 The facts of the caſe were theſe; Sir E. Halet prior to the year 


— N 7e- 1781 was tenant for ninety-nine years, if he ſhould ſo long live, 
himſelf in of an undivided moiety of certain eſtates in Kent, remainder to 
— ſuffered truſtees to ſupport contingent remainders, remainder to his firſt 
with B. his and other ſons in tail, remainder to himſelf in fee; and as to the 
++ — other undivided moiety he was tenant for life, remainder to truſ- 
and declared tees to preſerve contingent remainders, remainder to his firſt and 


the uſes 0 


ſuch perſon Other ſons in tail, remainder to himſelf in fee, In 1781 Sir E. 
and for fuch FJales and E. Hales his only ſon (the other defendant) ſuffcred a 


& Ang recovery of the firſt moiety, and in 1783 they ſuffered a recovery 
ſhouldjoint- of the ſecond; the uſes of the former were declared to be the ſame 


they jointly as thoſe to which that moiety was before ſubject; the uſes of the 


pores anq ſecond were to ſuch perſon and perſons and for ſucheſtate, &c. and 


appointed upon ſuch truſt, &c. as Sir Z. Holes and his ſon ſhould by any 


_and granted 


the lands to deed, &c. jointly appoint, and in default of ſuch appointment to 


= — ſuch uſes, upon ſuch truſts, and for ſuch purpoſes, as the ſame 


truſt for the moiety was ſubject to before the recovery. In 1787 Sir Z. Hales 
gran ee | | | 4 
Held that | Z : | and 
this caſe came within the exception of the annuity act. | 
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and his ſon in conſideration of 3200/. granted to the plaintiff 
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an annuity of 400 J. during the joint lives of the grantors and 
the life of the ſurvivor; and by way of ſecurity gave him a bond Hara 
for 5400!. and a warrant of attorney to confeſs judgment on the — 


bond; and they executed an indenture in which they limited, 
appointed, granted, and demiſed, both the moieties of the above 
eſtates to J. Harcourt for ninety-nine years in truſt for the 
plaintiff. A memorial of theſe deeds was enrolled within the 


time limited, but the preſent rule was obtained on a ſuggeſtion 


of ſome defe ds in the memorial. 

The caſe was in part heard in the laſt term, but it then ſtood 
over in the hopes of a compromiſe between the parties; that fail - 
ing; the caſe was now argued by Erſkine, Gibbs, and Wigley, againſt 
the rule, and by Law, Garrow, and Onflow in ſupport of it. It 
was admitted that the recovery which was ſuffered of the firſt 
moiety was invalid, for want of a good tenant to the præcipe, 
and therefore the plaintiff relinquiſhed his claim on that moiety : 
but the other moiety was of the annual value of 1200/. 
Againſt the rule it was contended that this caſe came within the 
words of the exception in the annuity act (a); for that under the 
recovery ſuffered in 1783, the defendants had the power of ap- 
pointing the fee to ſuch perſon and for ſuch eſtate as they choſe, 
and that they had exerciſed this power in favor of the plaintiff. 
But at all events they inſiſted that this caſe came within the ſpirit 


of that exception, as the two defendants had the whole eftate in 


them, the father being tenant for life, remainder to his ſon in 
tail, with a remainder to himſelf in fee. 

On the other hand it was ſaid that this caſe did not fall within 
the exception, becauſe neither Sir E. Hales nor his ſon was ſeiſed 
in fee-ſimple or fee-tail in poſſeſſion, the one being only tenant 
for life in poſſeſhon with an ultimate reverſion in fee, expectant 
on the determination of an eſtate-tail, and the other tenant in 
tail in remainder. The counſel obſerved that in Shrapnel v. 
Vernon (b) Lord Thurlow C. decided that an annuity granted by 
a mortgagor was excepted out of the annuity act, becauſe, ac- 
cording to the words of that exception, he was ſeiſed, though 
ſeiſed only of an equitable eſtate, from which they argued that 


(a) Which enaQts (inter alia) that nothing in the act contained ſhall extend (c to any 
annuity or rent charge ſecured upon lands of equal or greater annual value, whereof the 
grantor was ſeiſed in fee-fimple or fee · tail in poſſeſſion at the time of the grant, &c." 

(5) 2 Bre. Cb. Caſ. 268. 
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it ought to be decided that this caſe did not come within the 
exception, becauſe the words of the exception did not extend to 
it. And the grantee himſelf thought this was not an excepted 
eaſe, becauſe he enrolled a anne (though a defective one) 
of the deeds. | 

Lord Kenyon, Ch. }. Wks u perſon affects to grant the 
whole of an eſtate and his power extends only to part, the grant 
may operate on that part over which he had power: here it 
appears that the grantors had no authority to charge one 
of the undivided moicties, but the grantee of the annuity 
is ſatisfied with the other. We are called upon in this caſe 

to decide according to the ſtrict letter of the act of parlia- 


ment: but that is not the true line of conſtruction, for Lord Cole 


ſays qui heret in literd heret in cortice. We muſt therefore con- 
fider what is the fair meaning of the act; I think the object of 
the Legiſlature was to prevent perſons, who had no marketable 
eſtates, making improvident bargains in granting annuities: but 
they thought that a perſon who could bring a real ſecurity to 
market was not ſubject to ſuch impoſitions, and therefore they 
provided by the laſt clauſe that the act ſhould not extend to any 
annuity ſecured by lands of equal or greater annual value where- 


of the grantor was ſeiſed in fee-fimple or fee-tail. Now what 


eſtate had the grantors of this annuity ? They had the power over 
the fee-ſimple; and it ſeems as if Lord Thurlow thought in the 
caſe cited that ſuch a caſe came within the exception of the act. 
'The grantors had the controul over the eſtate; they went to 
market with a good title, and were not in the ſituation of perſons 
who are induced from the imbecility of their title to grant an 
annuity to a diſadvantage, and the conveyance which they exe- 
cuted was competent to charge the real eſtate. I therefore think 


that this caſe comes within the fair meaning of the exception in 


the act of parliament, and that this determination will not let in 
any of the inconveniences againſt which the 9 intended 


to guard. 


Per Curiam, Rule diſcharged 
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The KINO againſt The Inhabitants of FRIT WELL. 


OBERT HEARNE, a ſon of Thomas Hearne, and his fa- 
R mily were removed by an order of two juſtices from Stoke 
Lyne to Fritwell. The Seſſions on appeal confirmed the order, 
ſubject. to the opinion of this Court on tlie following caſe. | 

Thomas Hearne the pauper's father about twenty-two years ſince 
rented two farms of A. B. in the pariſh of Stone Lyne, the one 
of the yearly value of 35 J. and the other of the yearly value of 
10/. During the laſt four months that he occupied the above 
farms he together with his family dwelt in the adjoining pariſh 
of Fritwell in part of a houſe belonging to a near relation who 
permitted him to live in it rent- free: the houſe conſiſted of two 
ſeparate tenements, one of which the pauper and his family oc- 
cupied together with a barn ſtable and yard appurtenant. He kept 

a team there and drew his corn from his farm at Szoke Lyne to 
Fritꝛbell. In this ſeparate tenement he continued nearly two 
years from his firſt entering into it, but he never occupied any 
lands in the pariſh of Fritave/l. The ſeparate tenement and uſe 
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Wedneſda » 
10th, 


The pauper 
rented two 
farms of the 
yearly value 
of 10 l. in the 
pariſh of A, 
and lived 
for 40 days 
with his fa; 
mily rent- 
free in one 
of two ſe. 
parate tene= 


ments in B. 


f the yearly 
value of 35% 
by the per- 
miſſion of a 
relation, who 
occupied the 
other tene · 
ment, re- 
ceived no 
rent from 
the pauper, 
but had all 
the dung and 


of the barn ſtable and yard were of the yearly value of 35 5. or manure made 


thereabouts. He never paid any rent to his relation in reſpect 
of them, but the relation had all the dung and manure made by 
the pauper's cattle, and ſpread it upon his own lands in an ad- 
joining pariſh. | 3 
Erſkine and Lockhart were to have argued in ſupport of the 
order of Seſſions ; but the Court deſired to hear the other ſide. 
Perceval and Mackaneſs, againſt the order of Seſſions, contended 
on the authority. of Rex v. Topcropt (a) and R. v. Knighton (b) 
that in order to gain a ſettlement by renting a tenement of 10 /. 
a year, it muſt appear that the party had a right to reſide for 
forty days in the pariſh where ſome part of the premiſes lies. 
In the firſt of thoſe caſes the party reſided in another pariſh in 
his ſon-in-law's houſe, to which he had removed his own furni- 
ture; and in the ſecond in his father-in-law's houſe, where his 
family and a ſervant lived with him: but neither of thoſe reſi- 
dences was holden ſufficient to confer a ſettlement in the pariſh 
where the reſidence was. In like manner this was only a per- 
miſſive occupation in this caſe, not as tenant, but merely out of 


(a) 2 cri Butt, 210. (5) Arte, 3 val. . 
Vol. VII. O0 regar 


by his cattle 
there: ruled 


that the pau- 
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Fg 


7 — : 
*. : 5 * s , : 
! a , 1 p — ͤ— — r — 2 
8 "CI peg — > e rr 0 8 e A . 
n Ad wy . 2 © INS 2 th 9 x k be =. 88 aj — ** E mw 2 U 
1 3 — ITO a 32% r Foe OF ia enn pd 3 f —— mw wn 3 | pow 3 r P Ls 
— * 12 7 FR S 6 = 47, 2 be W 3 * EE ht dy 3 > SES we OS 22 — _ 


PISS . 


—— — — 
nere 


— 


* FF 
5x 
4 
x 
bY 
Nj 
7 
1 
4 
©: 
«+ 


SIN. x SR PO IS Mr OTIS ter a oath 
. ˙ A rin SEIEIE ELIE WA e n 


NE 
Ln: Yay. ge 


r 
c 


* 2 Ln 
. > 1 — 

15 £2 no, 2 *. by 
"= F a * p 1 
er 2 

— Kt Van T2 L 


. n f IF 87 *** 
S Yd e 


S * 
err An 
2 — 


198 
1797. 


CASES M EASTER TERM 


regard as a relation. The circumſtance of the houſe being divided 


—- into two tenements cannot vary the nature of the occupation. In 
The Kang R. v. Catherington (a), where the mortgagee in poſſeſſion after. 


againſt 


The inhabi- wards gave the mortgagor leave to inhabit his houſe upon his 


tants of 
FaITWZII. 


requeſt, for the purpoſe of over- looking ſome repairs, it was 
holden not to be an occupation in his own right. In all theſe 
caſes, a gwas ſaid by Lord Kenyon in R. v. South Lyne (b), the 
party muſt occupy in the relation of tenant to the premiſes, 
And though the Courts have been of late years ſtudious to con- 
vert that which was formerly conſidered as a tenancy at will into 
a tenancy from year to year, yet there has been always ſome cir. 
cumſtance indicative of a more permanent tenure than is to be 
found in this caſe whereon ſuch a conſtruction has been grounded, 
As in the caſe of R. v. Fillongley (c), where the pauper was per- 
mitted by his brother to occupy a tenement and ſome land be. 
longing to him, which land was tilled and ſown by the pauper; 
there the very nature of ſuch an occupation precluded the idea 
that the pauper could be turned out vf poſſeſſion and deprived of 
kis emblements without a proper notice to quit. This forms a 
material diſtinction between the two caſes. Here no contract 
can be preſumed from the nature of the occupation; and the 
holding might have been determined ; at any time without any in- 


Juſtice to the pauper. 


Lord Kenyon Ch. J. It is now too late to inquire into the 


propriety of all the deciſions that have been made on the ſettle- 


ment laws ſince the paſſing of the ſtatute of the 13 & 14 Car. 2. 


For even though it ſhould appear on ſuch i inquiry (which I do 


not ſuggeſt is the caſe) that the words of that ſtatute have been 
in ſome inftances ſtrained, yet as there is a ſeries of decided caſes 
on the ſubje&t we ought not now to depart from them. If, 
when the queſtion firſt aroſe, it had been holden that the party 
muſt have one ſingle tenement in the pariſh of the annual value 
of 10/., perhaps ſuch a conſtruction of the act would have 
fallen in with the general opinion of mankind. However it 


was long ago decided that it need not be one undivided 


tenement held under one landlord nor all lying in one pariſh, 
for that diſtin tenements held under different landlords and 
lying in ſeveral pariſhes may be joined together, and provided 
they all together amount to the annual value of 101. they will 


(e) Ante, 1 vol. 488. 


(5) Aue, 5 vol. 67. 
confer 


(a) Arte, 3 vol. 771. 
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confer a ſettlement on the party. And that being once decided, 1797. 
I think it puts an end to this queſtion. Here the pauper's father, 
who rented two tenements in Stone Lyne, went to the pariſh of 20 af 
Fritxvell where he entered into part of a houſe, forming a diſtinct The Iahabi- 
tenement by itſelf, and belonging to his relation, where he was OO F 
permitted to live, but not as has been argued out of charity. 

This is not like one of the caſes cited where the pauper was taken 


into the houſe of his ſon-in-law as a lodger ; for here were two 


ſeparate tenements, the whole of one of which he occupied; and 


I am not prepared to ſay that his relation could have turned him 
out of poſſc ſſion on a day's notice. And though it is ſtated in 
the caſe that the pauper paid no rent in money, it appears that 
there was an equivalent; there was a guid pro quo; the pauper 
brought all his dung and manure from his other tenements, and 
this relation had the benefit of it. As therefore he was in the 
occupation of more than 101. a year in the whole, and ſome part 
of it lay in the pariſh of Frituuell, I am of opinion that this caſe 


was properly decided as well by the juſtices who removed the 


pauper as by thoſe who confirmed the order on hearing the 


appeal. 


ASHHURST J. The only queſtion here is, what kind of occu- 
pation this was by the pauper's father? It ſeems that it may be 
fairly collected from the facts ſtated that the parties were in the 
ſituation of landlord and tenant. The former, having one tene- 
ment more than he wanted for himſelf, let the other have its 
who inſtead of paying his rent in money gave his relation the 
manure that he brought from a farm in an adjoining pariſh. 

GROSE J. of the ſame opinion. 

LAWRENCE J. It is ſtated in the caſe that no rent was paid 
for the tenement in Frizavell, from which I underſtand merely 
that no money was paid for rent; for the manure ſeems to have 
been given as a compenſation for the uſe of the tenement. And 


I ſhould have no doubt but that a landlord might recover on a 


quantum meruit on ſuch an occupation as the preſent. 
N Both orders confirmed. 
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Mey on The KING againſt The Juſtices of FLINTSHIRE 
An appeal H IS was a rule calling on the defendants to ſhew cauſe why 
a a mandamus ſhould not iſſue, commanding them to receive 
order of re · 

moval may an appeal againſt an order of two juſtices, by which T. Kirkham 


pe entered at and his wife and family were removed from Mald in the county 


Kons but one of Flint to Leek in Staffordſbire. 


1 The order was dated on the 24th of September laſt, and executed 


on on Menday the 3d of Oober at four o'clock in the afternoon at 
a trafo able Leek which is at the diſtance of fifty-four miles from Mold, where 
1 the Flintſhire Seſſions were holden on Thurſday the 6th of October. 
tion of the No appeal having been entered at thoſe Seſſions, the juſtices at 
nent ien the January Seſſions refuſed to receive the appeal, though it was 
to make in- ſtated to them, and now verified by affidavit, that the overſeer of 
ede he Mold who conveyed the paupers to Leek could only ſpeak the 
pauper's ſet- Melſb language, and that the overſeer at Leek who received them 
could not underſtand him; that near a week elapſed before the 
pariſh of Leet could gain any information reſpecting the ' ſettle. 
ment of the paupers, and conſcquently that they were not in a 
ſituation to appeal at the Michae/mas Seſſions. On theſe facts 
Gally obtained a rule for this mandamus in the laſt term. 
Leyceſter, who now ſhewed cauſe againſt it, produced an affi- 
davit in anſwer; in which it was ſtated that the overſeer of Mold 
when he: conveyed the paupers to Leek took one Price with him 
for the purpoſe of explaining the circumſtances of the caſe, and 
| who on parting ſaid “ he mult make the beſt of his way home 
to attend the Seſſions at Mold“ it was alſo ſtated that the order 
of removal was not executed before the 3d of O#tober on account 
of the reſiſtance and threats of the pauper. Under theſe circum. 
ſtances he contended that the pariſh of Leek ought to have en- 
tered their appeal at the Michaelmas Seſſions, according to the 
caſe of R. v. The Juſtices of Herefordſhire, ante, 3 vol. 504.3 there 
having been a reaſonable interval between the execution of the 
order and thoſe Seſſions in which inquiry might have been made 
relative to the ſettlement of the paupers. 
Lord KENTON Ch. J. (ſtopping Gally in ſupport of the rule)— 
We ought not to decide haſtily againſt the words of an act of par- 
lia nent: but ſome reaſonable time ought to be given to the pariſh 
appealing to enable them to inquire whether or not it will be 
| proper 
; 


IN THE Tumrr-srvxvrn Year oF GEORGE III. 


proper to enter an appeal. In this caſe the order of removal, 
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which was made on the -24th of September, was kept in the over 


ſcer's pocket until the eve of the Seſſions, and was then executed N 


he Kina 


againſt 


at the diſtance of more than fifcy miles from the place where the 2 Joſtices 


appeal was to be lodged. And though the Seſſions were holden 
at Mold on Thurſday, in general they are holden on Tuęſday, and 
the overſeers of Leek might fairly have conceived that the Seſ- 
Gons for Flintſhire would be holden on the very next day after 
the order was executed. Under theſe circumſtances therefore I 
think that the juſtices at the following Seſſions in January ought 
to have received this appeal, and conſequently that this rule 
ſhould be made abſolute. 

Per Curiam, Rule abſolute (a). 


(a) Vid. R. v Fuftices of Wiltſhire, 2 Conf's Bott. 838; R v. The Fuftices of Glows 
cefterſpure, Dougl. 193 3 and R. v. The Fuſtices of E. R of Yorkſhire, 16. 191. 


CHATER againſt BECKETT, 


THE firſt count of this declaration ſtated that the plaintiff was 

about and intended to ſue out a commiſſion of bankrupt 
againſt F. Harris, who was indebted to him in 500 J., and that 
preparatory thereto he had been put to great expence in pro- 
curing different meetings of Harris's creditors, but that he was 
adviſed not to proſecute ſuch commiſſion but to proceed at law for 
the recovery of his debt; and that he had ſued out a ſpecial 
capias ad ſatisfaciendum againſt Harris, &c. whereupon in con- 
ſideration that the plaintiff at the inſtance of the defendant would 
ſtay all further proceedings againſt Harris, and would accept 
certain bills of exchange drawn or accepted by the defendant for 
2 certain part, to wit, Tos. in the pound of- his ſaid debt as a 


ſatisfaction for the whole, the defendant undertook and promiſed 


to give the plaintiff ſuch bills for the ſame and to pay all the 
expences which the plaintiff had been put to in and about the 
ſaid intended commiſſion, the writ, and the meetings of the 
creditors ; that the plaintiff ſtayed all proceedings againſt Harris 
and accepted ſuch bills, &c., yet that the defendant had not paid 
the ſaid exp-nces or any part thereof, The ſecond count was 
ſimilar to the firſt, except that it was confined to the coſts of 
ſuing out the writz and the third count only varied from it 
in this reſpect, that it only extended to the coſts of the 
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proceedings in the intended commiſſion of . There 
were alſo the general counts for 1 paid, l for money had 
and received. 

At the trial the plaintif's counſel ſtated this caſe; that the 
plaintiff, who had ſtruck a docket againſt Harris, was induced 
not to proſecute the commiſſion of bankrupt, but to ſue him at 
law for the recovery of his debt, and having ſued- out a writ 
againſt him, fome of Aarris's creditors were anxious to take a 
compoſition for their debts provided all of them would agree to 
it; and to effect this ſcheme the plaintiff called ſeveral meetings 
of Harris's creditors, at the laſt of which a compoſition of 105. 
in the pound was propoſed, which all the creditors, except the 
plaintiff, conſented. to take : but as the plaintiff had been put to 
great expences in ſtriking the docket againſt Harris, ſuing out a 
writ, and calling the creditors together, he would not agree to 
take that compoſition unleſs thoſe expences were alſo paid, in 
conſequence of which the defendant promiſed to pay thoſe ex- 
pences and to accept bills drawn by the plaintiff on him to the 
amount of the compoſition. The plaintiff accordingly drew bills 
on the defendant to that amount, which the latter accepted and 
paid: but the defendant refuſing to pay the plaintiff's expences, 


amounting to 20/. 13s, the plaintiff paid them to the attorney, 


and brought this aCtion to recover the ſame from the defendant 
on his undertaking. But this undertaking not being in writings 
Lord Kenyon was of opinion that the caſe came within the 
ſtatute of Frauds (a), and nonſuited the plaintiff on his opening 
referring to the caſe of Read v. Naſh, 1 Wilſ. 305. A rule nif 
was obtained in the laſt term to ſet aſide the nonſuit ; and when 
the caſe was now called on, the plaintiff's counſel ſaid that even 


though this were a caſe within the ſtatute of Frauds the plaintiff 


might recover on the general count for money paid to the uſe of 
the defendant. 

 Mingay and Lawes ſhewed cauſe againſt the rule for a new 
trial, The plaintiff is not entitled to recover either under the 
ſpecial or general counts; not under the former, becauſe the 


promiſe not having been reduced to writing the caſe falls within 
the ſtatute of Frauds; nor under the latter, becauſe this was not 


(a) By tat. 29 Car. 2. c. 3. f. 4+ No action ſhall be brought whereby to charge the 
defendant upon any ſpecial promiſe to anſwer for the debt default or miſcarriage of an* 
ether, unleſs the agreement upon which ſuch action ſhall be brought or ſome memorandum 
or note thereof ſhall be i in n &c. 


; 8 money 
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money paid to the defendant's uſe. Firſt ; in the firſt count it 1797- 3 
ere appears that this was an undertaking to pay the debt of another; OY 7 
had and though it was an engagement to pay only a part of Harris's — 1 
debt, and was alſo a promiſe to do ſomething beyond payment of Brex rr. | 4 
2 part of the debt, the promiſe is equally void under that act, it ; 3 
95 not having been reduced to writing. It is immaterial whether 4Y 
8 the ſuppoſed promiſe be to pay the whole or only a part of the debt 1 
25 of another: to decide that a defendant ſhall not be charged with 1 
7 the debt of another on a ſuppoſed parol promiſe to pay the whole 1 
a of ir, but yet that he may be charged with a part of the debt on A 
85 ſuch a promiſe, would be eſtabliſhing a diſtinction that would x 
” defeat the object of the ſtatute of Frauds. And if this promiſe be 4 
he void as to part under the ſtatute, as the agreement is entire, the q 
a laintiff cannot recover on any part of it, as was expreſsly deter- [ 
a mined in Lord Lexington v. Clarke, 2 Ventr. 223. This objection bi. 
, equally applies to the other two ſpecial counts and alſo to the 6 
= | general counts. But another anſwer may be given to the general 1 
1 | count for money paid: it was not money paid to the uſe of the I 
5 defendant who never was liable to the payment of theſe ſums, 1 
s | but for the uſe of the plaintiff himſelf who alone was anſwerable a 
d for them. | | 
5 Gizbe, and N. igley, in ſupport of the rule. Though the original | : 9 
) promiſe to pay 105. in the pound of Harris's debt were within 1 : 
t bhe ſtatute of Frauds, yet as the defendant afterwards accepted 9 5 
) bills, in writing, drawn on him by the plaintiff for that compoſi- i þ 
tion, that was a promiſe in writing ſufficient to take the caſe out i | 
of the ſtatute. But if that were otherwiſe, there is no reaſon MW. 
| | why the plaintiff ſhould not recover on the other part of the de- 1 
| E fendant's undertaking, which alone is now controverted, for the i | 
promiſe to pay the expences of the commiſſion, the meetings, and 1 lil 
the former writ, was not a promiſe to pay the debt of another, 1 


ſince Harris was not liable to the payment of any of thoſe ex- 

pences. And in Read v. Naſh (a) it was holden that a promiſe 

by the defendant, in conſideration that the plaintiff would with- - 

draw his record in an action of aſſault againſt another perſon, to . 
pay a certain ſum of money and the coſts, was not within the 

ſtatute of Frauds. V. illiams v. Lepee, 3 Burr. 1885, and 2 il ſ. 

308. But even if the plaintiff cannot recover on either of the 

ſpecial counts, he may recover on the general count for money 


04 "I paid 
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paid to the uſe of the defendant. For if the agreement cannot 


— de reſorted to becauſe it was not reduced to writing, it muſt be 


CraTrr 
againſt 


laid out of the caſe; and then the caſe is ſimply this, the plaintiff 


BecxxzTT. has paid a ſum of money for the defendant, and therefore he may 


recoyer it back again in an action for money paid to the uſe of 


the defendant. | 
Lord KENTo m Ch. J. When this cauſe came on to be tried, 


I referred to the caſe of Read v. Naſb, to ſhew that this was a 


caſe within the ſtatute of Frauds: and though the Court ruled 
that that caſe itſelf was not within the ſtatute, what was ſaid by 


Lord Ch. J. Lee is deciſive to ſhew that this promiſe is void by 


the ſtatute. That was an action not founded on any debt but 
for an aſſault; and he ſaid © Johor was not a debtor; the cauſe 
was not tried ; he did not appear to be guilty of any default or 
miſcarriage; there might have been a verdict for him if the 
cauſe had been tried ; he never was liable to the particular debt da. 
mages or coſts.” Whereas in this caſe Harris was indebted to the 
plaintiff, and the defendant undertook to pay part of that debt and 
to pay certain other expences. The promiſe therefore was cer- 
tainly void in part by the ſtatute ; and the agreement being entire, 
the plaintiff cannot now ſeparate it and recover on one part of the 
agreement, the other being void. And if that agreement be void, 

there is an end of the caſe; for where there is an expreſs pro- 
miſe, another promiſe cannot be implied. I lament extremely that 


exceptions were ever introduced in conſtruing the ſtatute of 
Frauds; it is a very beneficial ſtatute, and if the Courts had at 


firſt abided by the ſtrict letter of the act it would have IG 
a multitude of ſuits that have ſince been brought. | 
Grose J. It ſeems admitted that part of this promiſe is void 
by the ſtatute: but it was one indiviſible contract, and the plaintiff 
cannot recover on any part, Then it is urged that the plaintiff 
may recover on the general count : but in order to ſupport that 
count there ſhould be evidence of the plaintiff having paid a ſum 
of money that the defendant was bound to pay; whereas here the 
plaintiff, not the defendant, was bound to pay theſe expences. 
LAWRENCE J. It is clear that the plaintiff cannot recover on 
the ſpecial counts. Then the queſtion is, Whether on the tranſ- 
action as ſtated he can ſupport the general count for money paid 
to the uſe of the defendant ? The defendant's was not a promiſe 
to pay the attorney but to pay the plaintiff the expences that he 


va incurred ; but the * was originally liable to pay theſe 
expences 


r A AYE. 2-2 
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= 


expences to his own attorney; and when he paid them he only 1797. 

paid his own debt; therefore this cannot be conſidered as moneỹß 

paid to the uſe of the defendant. | T0 * _ 
Rule diſcharged. BxzckzTrT3; 


CAILLAND againſt CHAMPION, © Thurſday, 


Tuns was an action on a policy of inſurance on the life of a If the venue 
perſon who lately died in Scotland, and it was brought in 2 
Mid ſex. The defendant changed the venue (a) to London, on B. on the 
the uſual affidavit that the cauſe of action aroſe wholly in Lon- 2 
don. After which a rule was obtained calling on the defendant cauſe of ac- 


to ſhew cauſe why the former rule for changing the venue to wholly in 


Londen ſhould not be diſcharged, on the ground that the venue * when in 
act part of 
had been improperly removed to London, becauſe the fact ſworn che cauſe of 


to by the defendant could not poſſibly be true, namely, that the eee en, 


whole cauſe of action aroſe in London, the party whoſe life was county, the 


Cm 
inſured having died in Scotland. pan nos mo 
The Court were now of gpinion that the venue ſhould not have bode M 


been originally removed from Middleſex to London for the reaſon back to A. 
abovementioned z and therefore they made this 


| Rule abſolute. 
Holroyd in ſupport of the rule. | 


Giles againſt it. 


- 


(a) Vid. Howarth v. Willett, 2 Str, 1180; Andr. 66; Kirk v. Broad, Say. 7. and 
Watkins v. Towers, ante, 2 vol. 275. 


———— —— 
HaARRIS againſt STAPLETON. Thurſday, 
| J / 
THIS was an application under the 17 Geo. 3. c. 26. to ſet A clauſe of 
* - redempti 
aide a judgment on a warrant of attorney for ſecuring an nine in 
annuity, becauſe a clauſe of redemption contained in the body of the body of 
the deed whereby the annuity was granted was not inſerted in i 


the memorial. be inſerted in 
the memo- 


Mingay and Ruſſell ſhewed cauſe againſt the rule in the laſt ja. 
term; and endeavoured to diſtinguiſh this from the caſe of Sted- 
man v. Purchaſe (a), on the ground that the clauſe of redemp- 


tion was there indorſed by way of memorandum on the back of 


the deed ſecuring the annuity, and was conlidered as a diſtinct 


D 


| (a) Ante, 6 vol. 7376 . 
inſtrument, 


- > 


* 
—— — - r 
4 N . 
— — — V — a — 
/ 0 TR es. 
U TY FIN TL I 
3% -— — 33 
+ . * * 
, — . 
2 ä TAE n 


Dx. 


e 


— 


EE 


2 
IEF 10 


ms 


NS, 


= {ww 


Et 


OST 


— 


1 n 


1 — > 


r 
y r 


3 


— nn =O . Go EITId ol EEE? 2 FFF n * 8 * — — — : . — : ; 5 2 
4 — . - . ov % LI." n \ Seq v 10 — ” 2 6 3 5 505 L — * 5 - — r 2 
— - ou a — — — — — — — — — —— 8 — = = — —— — S — TY + ber hes — — 1 
1 1 8 . a n a Y * L 0 2 " 4 1 S : * p LORE, — . 2 e * - * 7y 
1 D . * ' 8 . b n 1 F Ap. - _ On OT: (FRE: 0D n — 0 4 8 : 1 6 I >. IJ aL 2 > TY . r « f . TY 2 — W WH WOE 6 9 +. hes 9 — Abs 1 
« PANE 8 1 enen Nen, Wc "x TIX 5090.” TIEN, FORE EI * n g eee "> Ih F e- % eee F 5 R 4 radios => 5 I 
* vg * La L N o r 2 n . e e * r 7 2 £ e n CT ＋ 3 ; 4 1 * * n J — 
— _ 27 r U v = . 1 3 2 r — . — — * ERIE by rr yn p_—_ 1 - en N hs 1 3 * * 5 . Fo _—_—— cc RO * * 2. — > 28 Rn. 
- . Sw »# ” . * „ e 2 TH — TRR 2 So Yan. * N * — > 1 
mins ve — > 1 — 2 2 — e 2 en 8 * x E 0 8 ? v.43 on I REES 
- bo = 4 . 2 rf 2 * 2 4 2 — * * 2 Fo a WOE; 2 = bat -, 4 * L 4 


I 


8 


3 
3 


CASES in EASTER TERM 


inſtrument, though forming part of the ſame aſſurance; and "bs 


act of Parliament requires that a memorial of every inſtrument, 
&c. ſhall be enrolled. 

The Court then ordered the al to ſtand over till this term, 
ſaying that there was a ſimilar queſtion then pending in the You 
of Exchequer, 

Mingay and Garrow ſhewed cauſe again on this day, and re- 
lied on the ſame diſtinction which was taken before. But 

The Court ſaid that the caſe of Stedman v. Purchaſe could not 


be diſtinguiſhed from, the preſent in ſubſtance; and that the ſame 


Thurſday, 
May 1ths 


Though 


1 

$s been ir- 
regularly 

_ Ggned with- 
out filing 
common bail 
for the de - 
fendant ac- 
cording to 
the ſtatute 
till after the 
ſucceeding 
term after 
the writ was 
returnable 
and after the 
judgment it- 
ſelf has been 
entered up, 
yet the de- 
fendant hav- 
ing given a 
\C2gnovit is 
eſtopped 
from object 
ing to the 
irregularity, 
if b-fore the 


opinion had been given upon a ſimilar caſe in en Court. 
Erſeine was to have argued in ſupport of the rule. 
af Rule abſolute (a), 


(a) Vid. Dalmer v. Barnard, poſt. —Tt was further urged i in ſupport of the judgment 
and egainſt this rule that the grantor's attorney undertook to make the memanil and 
would not let the grantee's attorney ſee it, and therefore if it were defective the grantor 
Hould not avail himſelf of his own attorney's miſcondutt. The Court upon this did 
not at firſt m ke the rule abſolute, but ordered the matter to ſtand over for the grantor's 
attorney to explain this charge againſt him; ; Which was afterwards ds and then the 
rule was made abſolute. 


th * 


: * 
Davis againſt HucExs. 


Z A obtained a rule calling on the plaintiff to ſhew cauſe 
why the judgment which had been ſigned in this cauſe 
ſhould not be ſet aſide, and the goods levied under an execution 
iſſued under ſuch judgment reſtored to the defendant. It appeared 
that the writ was returnable in Teinity term laſt, at which time 
the defendant gave a cognovit, bit judgment had not been ſigned 
till Hilary term laſt, after which in the ſame term common bail 
was filed. This he contended to be irregular according to the 
caſe of Smith v. Painter (c), where it was held that the plaintiff 
cannot file common bail according to the ſtatute after the ſuc- 
ceeding term after the writ is returnable. Whereas here that 
time was not only paſſed, but common bail was not filed, and 
conſequently the appearance of the defendant was not recorded 
till after the judgment had been entered up. 
£Erfeine,contra, admitted the irregularity, but contended that hs 
defendant was eſtopped from objecting to it, after having admitted 
the juftice of the demand by giving a cognovit. And he ſaid that it 
was ſufhcient that the judgment now appeared on the record to 


time of ne wen objection the Plaintiff __ filed common bail nunc pro tune. 


c) Ante, 2 vol. 719» 
(c) , 719 have 
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have been regularly entered up, the plaintiff's having ſince filed 
common bail nunc pro tunc for the defendant. 
And of this opinion were the Court. 
= Rule diſcharged (a). 


© In Walker v. Weolley, H. 37 Geo. 3. B. R. judgment had been figned upon a 
cognovit without firſt filing a bill; which was holden to be irregular: but it having been 
done at the requeſt of the 3 to ſave expence, the Court granted un to file the 
bill nunc pro tunc, and directed the defendant to pay all the coſts. 


—ñ ͤ ö—uJ—¾½ 
HaRRISON againſt Jackson, SYKES, and RUSHFORTH, 


4 Kaki was an action of covenant upon an agreement of three 

parts ſtated in the declaration to have been made on the 
10th of July 1794 between the defendants, deſcribing them as 
merchants and partners of the firſt part, V. and J. Harriſon of 


the ſecond part, and the plaintiff of the third part, of one part of 


which ſaid agreement, as being ſealed with the ſcal of the ſaid 
W. Sykes for himſelf and the other two defendants, the plaintiff 
made a profert in court. The declaration then ſtated the agree. 
ment and covenant of the defendants, the ſubject- matter of 
which agreement and covenant appeared on the agreement to be 
a partnerſhip tranſaCtion on the part of the defendants, and to 
have been entered into on a full and valuable confideration re- 
ceived hy them as partners. The declaration then ſtated the 
breach of covenaiit, whereby the plaintiff had ſuſtained damage 
to the amount found by the jury. 

To this declaration the defendants pleaded that the agreement 
Vas not the deed of the defendants. Iſſue being joined, the cauſe 
vas tried at the ſittings after Hilary term 1797 before Lord Kenyon 
at Guildhall, when the jury found a verdict for the plaintiff 
damages 4771. 135. 9d. and colts 4os., 1 to the opinion 
of this Court on the following caſe. 

The defendants were partners. The agreement ſtated in the 
declaration was produced; and the ſubſcribing witneſs proved 
that it was executed in his preſence by the defendant Sykes in the 
following form; . For Jachſon, Self, and Ru/bforth; WW. Sykes 
But neither Fack/on or Ruftforth was preſent at the execution. 
The queſtion for the opinion of the Court was, whether ſuch 
execution of the agreement by the defendant Sykes were binding 
on the other defendants Fack/on and Ruftforth. 3 
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1797. 
— partner in a partnerſhip tranſaction for a full and valuable conſider. 

ation received by all the partners, it is binding on them although | 
Jacxson. they were not all preſent. © One piece of wax may ſerve for 
all the grantors if every one put his ſeal on the ſame piece of wax, 


Hans 4 


: | \ 
CASES N EASTER TERM 
Dampier for the plaintiff. As the deed was executed by one 


or another do ſo for them.” Perk. ſect. 134. In Mears v. Sero. 
cold (a), the defendant pleaded non eſt factum to an action brought 
on a joint and ſeveral bond; at the trial it appeared that Fack/on 


was in partnerſhip with Seroco/d when the bond was given, and 


that the conſideration of the bond was a partnerſhip debt due from 
Fackſon and Serocold to the plaintiff, and that, Fack/or: firſt executed 


the bond for Seroco/d, and then for himſelf ; Lord Mansfield ruled 


that for a partnerſhip debt one partner had authority to execute 
a bond for another, and thereupon directed a verdict for the plain- 
tif. Now that is a ſtronger caſe than the preſent, becauſe there 
the aCtion was brought againſt the partner who did not execute 
the bond and not againſt him who did, the bond being ſeveral as 
well as joint. In the cafe of ſimple contract debts it will be ad- 
mitted that one partner may bind the reſt by his own acts. In 
the inſtance of drawing and accepting bills it is in every day's 
practice. So, if an action be brought againſt ſeveral perſons, one 
may enter an appearance for the reſt, which may in its conſe- 
quences lead to a judgment againſt all. Then in point of 
reaſon there is no objection to one partner binding the others by 
a deed in a partnerſhip concern where the conſideration money 
is applied to the benefit of all the partners. And in ſome in- 
ſtances it would be highly inconvenient if one partner had nat 
that power; as where the partners are at a diſtance from each 
other and a creditor preficd one of them for a ſecurity for his 


debt, if that one had the power of binding the others by a deed, 
it might prevent the partnerſhip effects being ſeized in execution 
by a creditor who would not be ſatisfied with a leſs ſecurity than 
And though in Ball v. Dunſterville and another (% 
where one partner executed a deed for himſelf and his partner 
in the preſence of the other, the Court laid ſtreſs on the laſt circum- 
ſtance, it may be obſerved that that was only a partnerſhip ip that 


a deed. 


ſingle tranſaction, whereas here the defendants were general party 
ners. But however limited in this reſpe& may be the power of 


partners not conſtituted ſuch by deed, if this were a partnerſhip 


() Sittings in Fafter Term 1785 at Guildhall, cor, Lord Mansfield Ch. J. 
(6) Ante, 4 vol. 313, 


8 n. P_— Y as Fo oY 
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conſtituted by deed, that gave an, to all the partners to 
bind one another by deed. 
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— 


Giles for the defendants. It not appearing in this caſe that * 


Sykes, who executed the deed for himſelf and his partners, had 
any authority from the others to bind them by deed, it muſt be 
taken that he had no ſuch authority ; the execution therefore, as 
far as it affects them, muſt reſt wholly on the general power, 
which is incident to the relation of partners. But the law re- 
cognizes no ſuch general power, by which one partner may bind 
the reſt by deed. In this reſpeQ the inſtance of one partner act- 
ing for the others is analogous to the caſe of an agent acting for 
his principal, who cannot biad his principal by deed without 
being authoriſed by deed ſo to do. Com. Dig. & Attorney” 

(C. 1.) and (C. 5.) Neither can an attorney, who is only au- 
thoriſed by parol, make a feoffmtnt and livery. 2 Rol. Abr. 8. 
R. pl. 4.3 or a leaſe for years; 3 Bac. Ar. 408. In the caſe 
of Horſley v. Ruſh and Tolſon (a), which was an action of cove- 
nant on a charter-party, to which the defendants pleaded the ge- 
neral iſſue, it appearing that the deed was executed by G. Dwyer, 
by order and for account of Meſſrs. Ruſh and Tolſon,“ but that 
Dwyer had only a verbal authority from the defendants to exe- 
cute the charter-party, Lord Kenyon held that the action could 
not be maintained ; for that a deed could not be executed by an 
agent ſo as to bind the principal unleſs he were authoriſed by deed 
under ſeal, and that though one partner might bind another by 
written inſtruments he could not do ſo by deed without a ſpecial 
power under ſeal for that purpoſe. This is diſtinguiſhable from 
the caſe of Mears v. Serocold ; for there perhaps one partner was 
authoriſed to execute the deed for the reſt ; ; and in the caſe of 
Ball v. Dunſterville the execution by one was in the preſence of the 
_ other, on which circumſtance the Court principally relied. And 


independently of authorities, it would be attended with miſchie- 


yous conſequences if one partner could bind the others by deed, 
for that would affect not only the partnerſhip effects but it would 
alſo bind the lands of the other W even in the hands of their 
heirs. 

Dampier in reply. This is not like the caſe of an agent acting 
for his prineipal, for he cannot bind the principal beyond the 


Jacxzons 


ſcope of the particular power given to him: but the power that 


e:ch partner has ariſes out of the intereſt that he has in the 
. concerns and from the dominion that he has over the 


(a) Guijdball, Sitt. _ Mich. 1788. 


partner- 
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CASES in EASTER TERM 


1797. partnerſhip effects. And in anſwer to the argument that if one 


partner may bind another by deed he may affect the lands of that 


Hann150N other even in the hands of the heir, it may be remarked that the 


againſt 


Jacxson, ſame conſequence may follow from permitting one partner to 


F. riday, 
M ay I 2th, 


If an inſu- 
rance be ef- 
fected on 
fruit, and 


the policy 


enter an appearance to an action for the others, fince the judg. 
ment to be ſigned in ſuch action will equally bind the lands of 
the other partners. 

Lord KENToN Ch. J. I ſhould be ſorry to have it ſuppoſed 
that this caſe was reſerved from the leaſt particle of doubt that 
I had on the ſubject : the parties came to Niſi Prius with the facts 
admitted on both ſides; for if the caſe had been opened there, 
I ſhould certainly have given a deciſive opinion againſt the plain- 
tiff. The law of merchants is part of the law of the land; and 


in mercantile tranſactions, in drawing and accepting bills of ex- 


change, it never was doubted. but that one partner might bind 
the reſt. But the power of binding each other by deed is now 
for the firſt time inſiſted on except in the niſi-prius caſe cited, 
the facts of which are not ſufficiently diſcloſed to enable me to 
judge of its propriety. Then it was ſaid that, if this partnerſhip 
were conſtituted by writing under ſeal, that gave authority to 
each to bind the others by deed: but I deny that conſequence 
juſt as poſitively as the former; for a general partnerſhip agree- 
ment, though under ſeal, does not authoriſe the partners to exe 
cute deeds for each other, unleſs a particular power be given for 
that purpoſe. This would be a moſt alarming doctrine to hold 


out to the mercantile world ; if one partner could bind the 


others by ſuch a deed as the preſent, it would extend to the caſe 


of mortgages, and would enable a partner to give to a favourite 
creditor a real lien on the eſtates of the other partners. 


Per Curiam, Poſtea to the defendants. 


BuRNETT againſt KENSINGTON, 


TAI was an action by the aſſured againſt the underwriter on 


a policy of inſurance on fruit on board the ſhip Commerce 
at and from Malaga and Velez Malaga to Plymouth and Pariſ- 


contain the mouth; in which was contained the uſual memorandum, where- 


uſual me- 
morandum, 
6 corn, 
fruit, &c. 


by corn, fiſh, ſalt, fruit, flour, and ſced, were warranted free from 
average unleſs general or the ſhip ſbould be ſtranded, & c. 


warranted free from average unleſs general or the ſhip be firanded,” and the ſhip be in fact ſtranded in 
the courſe of the voyage, the underwriters are liable for an average loſs ariſing from the perils of the 
ſeas, though no part of the loſs ariſe fiom the act of ſtianding. 


10 5 | The 


the following caſe. 


IN THE THIRTY-SEVENTH YeaR or GEORGE III. 


The plaintiff by his declaration averred that the ſhip ſet ail 


211 
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for Malaga on her intended voyage, but by the perils of the ſea was . — 


randed bulged and deſtroyed, and the goods 0 on board were 


wholly loſt to the plaintiff, &c. 
At the trial before Mr. Juſtice Lawrence and a ſpecial jury at 


che f fittings at Guildhall after laſt Michaelmas term, the jury found 


a verdict for the plaintiff, ſubject to the opinion of the Court on 
The plaintiff on the 15th Fanuary 1795 cauſed the aſſurance 
in queſtion to be made upon a cargo of fruit on board the ſhip 
Commerce, The defendant ſubſcribed the ſame for 150/. The 
plaintiff was intereſted in the cargo beyond the amount of the 
ſum inſured, and the afſurance was effected in his name, and 
for his benefit. On the 3oth November 1794 the ſhip ſailed with 
convoy from Malaga with her cargo conſiſting of oranges and 
lemons to be delivered at Poriſmoutb and Plymouth, and after- 
wards parted with her convoy in a gale of wind. On the 29th 
January 1795 in the courſ: of her voyage ſhe arrived off Scilly, 
and between the hours of ſeven and nine on the morning of that 
day ſtruck upon a ſunken rock about three leagues and a half 
from the land of Sci/ly ; but ſhe did not remain on the rock, but 
in conſequence of the ſtriking thereon ſeveral of her planks were 
ſtarted, and the water immediately after flowed into the hold 
and over the cargo, and continued to increaſe in the hold for 
about three hours and an half. About twelve o'clock on the 
ſame day the ſhip was ſtranded upon the Beach at Scilly. She 
was ſo ſtranded by the captain under the direCtions of a pilot, 
who had come on board her from the ſhore, in order to ſave the 
ſhip and cargo. The ſhip continued ſome time upon the Beach, 
during which the water again flowed in and over part of the 
cargo at the return of the tide. The ſhip afterwards proceeded 
on her voyage, and arrived at Plymouth on the 24th February fol- 
lowing with the greateſt part of her cargo. The cargo of fruit 
was very much damaged, and a ſmall part thereof left at Scilly, 
being entirely unfit for uſe. The Ship received no damage in conſe- 
quence of the ſtranding. The damage ſhe received was entirely 
from the rock on which ſhe (truck : part of the damage the cargo 
received was occaſioned by the water flowing into the ſhip pre- 
vious to her being laid on the Beach, and part was occaſioned by 
the water that lowed in ſubſequent to the time of her being laid 
oa the Brac ut the cauſe of the water flowing in aroſe en- 
tirely 
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1797. tirely from the ſhip ſtriking on the rock, and not from any mil. 
=— Chief done to the ſhip by the ſtranding. The queſtions were, 
21 firſt, Whether the plaintiff were entitled to recover for all the 
Kzns:xc- damage received by the cargo? if he were, then the verdict was 

TON. to ſtand; or ſecondly, Whether the plaintiff were entitled to re. 

ceive for ſuch part only of the damage as was occaſioned to the 
cargo by the water that flowed in ſubſequent to the time of the 
ſhip being laid on the Beach ?—in that caſe a verdict was to be 
entered for ——/. But if the Court ſhould be of opinion that 
the plaintiff was not entitled to recover any thing, then a verdict 
Was to be entered for the defendant. 
The defendant paid the general average into court. 

This cauſe was firſt tried at the ſittings at Guildhall after Mi. 
ehaelmas term 1795: when one of the queſtions made was, Whe- 
ther the ſhip had been ſtranded within the meaning of the policy? | 
the plaintiff then contending that any grounding and fixing of 
the ſhip was a ſtranding ; and the defendant inſiſting that nothing 
was to be deemed a ſtranding, unleſs ſuch a fixing of the veſſel 
on the ground as that the cargo or the voyage was thereby loſt, 
and not as in the preſent caſe where the ſhip got off and after- 
wards reached her deſtined port with her cargo. Upon that oc- 
caſion the Jury found a verdict for the defendant, ſaying, that 
they thought it was not a franding if the veſſel got off the ground and 
proſecuted her voyage ; but that flranding meant where ſhe took to the 
ground and bulged, fo as to be incapable of proceeding on her voyage. 
A motion was made for a new trial in the ſucceeding term, upon 
the ground that what was a ſtranding was a queſtion of law, and 
that the jury had found their verdict upon a miſapprehenſion 
of the law as applied to this caſe. The queſtion was much diſ- 

"8 | cuſſed at the bar: and Lord Kenyon ſaid that he ſhould have con- 
wu | fidered this as a ſtranding z but he had left it to the Jury, not as 

| a matter of law, but as to what was the meaning among mer- 
chants of a mercantile word in a mercantile inſtrument. The 
Court thought it a caſe of great doubt and conſequence, and di- 
rected a new trial; defiring to hear what evidence could be ad- 
duced of the commercial uſage which had obtained in this re- 
ſpect. 

Upon the ſecond trial Lord Tomon left it to the Jury to find 
the ſact of ſtranding one way or the other; the parties having 
agreed, if that point were aſcertained in favour of the plaintiff, to 


13 leave the amount of the damage to nn Vut the Jury 
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delivered their verdict in writing as follows; « We think this 


213 
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« accident attended with all the inconveniences of a ſtranding; ——— 


« and therefore think that the ages is entitled to a particular 


againſt 


BueneTT: 


« as well as to a general average.” Upon this a new trial was OS. 


afterwards obtained in Eater term 36 Geo. 3. on the ground that 


the jury had omitted to find the very point in iſſue, namely, 
whether the ſhip were or were not ſtranded. 


To. 


The cauſe went to trial a third time, when the jury found that 


the veſſel was ſtranded, but that the damage did not ariſe from 


the ſtranding, and therefore they found for the defendant. Upon 
which a rule was obtained in Michaelmas term 37 Geoe 3. calling 
upon the defendant to ſhew cauſe why the verdict ſhould not be 
ſet aſide; againſt which the defendant's counſel ſhewed cauſe, 
inſiſting upon the neceſlity of the plaintiff's proving that the 


damage aroſe from the ſtranding in order to eutitle himſelf to 


recover; whereas it appeared to have proceeded from the 
periſhabie nature of the commodity inſured, or from that and 
other previous cauſes combined. But the plaintiff's counſel ob- 
jected to the verdict on the ground of ſurpriſe ; having under- 
ſtood that the only queſtion intended to be agitated at the trial 
was, Whether there had been a ſtranding or not? and that if 


a ſtranding, the amount of the damage was to be left to an arbi- 
trator to determine; he was not prepared at the time with evidence 
to ſhew that the damage had ariſen from the ſtranding, which 


otherwiſe he could have done, and therefore requeſted to have 
an opportunity of bringing forward that part of his caſe. And the 
Court aſſenting to the propriety of that requeſt made the rule 


abſolute for a new trial; Lord Kenyon Ch. J. at the ſame time 


intimating a ſtrong opinion that if the loſs happened from any 


peril inſured againſt, and the ſhip were at any time ſtranded in' 


the proſecution of the voyage, the particular average loſs ought at 
any rate to be paid by the underwriter, upon the conſtruction of 
the words of the memorandum in the policy. 

Upon the fourth trial the jury found the facts as Nated in the 
caſe abovementioned. And in the laſt term Cowper argued for the 
plaintiff, and Scarlett for the defendant, when the Court directed 
a ſecond argument; and accordingly on this day it was argued 
by Park for the plaintiff, and Er/kine for the defendant. 

Arguments for the plaintiff. The fact of ſtranding being now 
found for the plaintiff, the queſtion is reſolved into what is the 
true conſtruction of the memorandum in the policy. This, 

Vol., VII. P though 
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- 797: though a n inſtrument, muſt like all other written con- 
tracts be conſtrued by courts of law according to general legal 
eg rules, unleſs there has been an uniform uſage giving it a certain 
Krneixc- meaning, as part of the law merchant; but no ſuch uſage exiſts, 
en. ag was declared by a ſpecial jury of merchants at Guildball to 
Lord Kenyon in a caſe hereafter mentioned, of Bowwring v. Elmſlie, 

upon a ſimilar queſtion in 1790, and none ſuch is found by the 

preſent caſe. The general rule, as ſtated by Lord Kenyen i in the 

caſe laſt referred to, for conſtruing written inſtruments contain. 

ing exceptions, is this; * to let the exception control the inſtru. 

ment as far as the words of it extend, and no further, and then 

upon the caſe being taken out of the tetter of the exception, the 

body of the inſtrument operates in full force.” To apply that to 

the preſent caſe; by the general terms of the policy the under. 

writer would be liable for average loſſes on fruit as well as on 

any other goods : but by the memorandum an exception is made 

to ſuch a refponſibility in the caſe of fruit, &c. except in two 

caſes, viz. where the average is general, or where the ſhip is 
ſtranded, Therefore if the perils of the fea be ſo great as to 

occaſion a ſtranding, the cafe being taken out of the letter of the 
exception, it leaves the queſtion to be governed by the general 

words as if no ſuch exception had been made. The excepting 

clauſe was firſt introduced in 1749, and might have been more 


properly expreſſed by ſaying © free from particular average unleſs 


the ſhip be ſtranded ;” which would confequently have left the 


underwriter liable in all caſes to general average ; and if the ſhip 
were ſtranded, then to particular average. Now whether the 


words be conſtrued to make a condition or an exception is for 


the preſent purpoſe the ſame thing ; in the one caſe the condition 
has been performed, in the other the excepted caſe has happened. 
Not only the grammatical conſtruction is in favour of the plaintiff, 
ut it is alſo warranted by the reaſon of the thing. The elauſe 
was framed upon the principle of mutual conceſſion between the 
aſſured and the underwriters. By the one it was admitted that 
certain commodities, being of a periſhable nature, were more 
likely to be rendered uſeleſs in the courſe of a voyage by 
their own deteriorating qualities than by the common perils of 
the ſea; and therefore they agreed not to charge the under- 
writers for particular average loſſes which common experience 
ſhewed were more generally to be attributed to internal defects than 
to external! injuries. On the other hand the underwriters con- 

EE Es ſented 
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ſented that if the perils of the ſea were ſo great as to cauſe a 
ſtranding, they would attribute the injury to this probable and 
viſible cauſe rather than to the other preſumptive one; becauſe 


215 
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Bux N RTT 


againſt 


from the very nature of the thing it would be attended with KxNSIx S- 


great difficulty litigation and expence to diſtinguiſh how much 
of the loſs was attributable to the one and how much to the 
other cauſe. Beſides, it is in favour of the underwriter that the 


ſhip ſhould be ſtranded rather than that there ſhould be a total 


loſs, for which he would at all events be liable to the whole extent 
of the value inſured: it was therefore his intereſt in this inſtance 
to let in-the general operation of the policy, as an encouragement 
to thoſe concerned to ſave as much of the cargo as poſſible, ra- 
ther than endeavour to convert every ſuch misfortune into a total 
loſs. As to the objection that this may open a door to fraud by 
holding out a temptation to ſtrand the ſhip deſignedly when the 
commodity has been before materially injured; it is ſufficient to 
ſay that whether the ſtranding be bond fide or not is always a 
queſtion of evidence: and there is as ſtrong an objection on the 
other ſide, for if this conſtruction do not prevail, every caſe of a 


TONs 


ſtranding will be turned into a total loſs; in which caſe the 


fraud will be more difficult to detect. The caſes in which this 
particular point has come in judgment have alſo adopted the 
ſame conſtruction on this branch of the clauſe in queſtion. Can- 
tilln v. The London Aſſurance Company (a), which was in 1754, 
is entitled to the more weight becauſe it may be confidered as a 
contemporaneous deciſion on the meaning of it. There Lord Ch, 
Juſt. Ryder conſidered it in the nature of a condition, and thag 
by the ſhip's being ſtranded the aſſured was let in to prove his 
whole partial loſs. It appears clearly from the report of the ſame 
cafe in Magens (5) that the damage could not have ariſen from 
the mere act of ftranding ; for it is there ſtated that the ſhip in 
going down the river Thames merely touched the ground; and 
yet the average loſs which the underwriters were condemned to 
pay was, as he ſtates, conſiderable. No new trial was moved 
for, but that conſtruction has been acquieſced in ever fince z 
for from that time the Inſurance Companies have ſtruck out the 
words © or the ſhip be ſtranded” from their policies. The queſtion 
does not appear to have occurred again till the caſe of Bowreng v. 
Elmſtie, London Sittings after Trinity 1790, where Lord Kenyon 
who tried the cauſe ſeems to have been of the ſame opinion with 


( Cited in Wilfor v. Smith, 3 Burr. 1552+ (2 Meg. 385. 
P 2 Lord 
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Lord Ch. Juſt. Ryder (a). The caſe of Wilſon v. Smith (b) is te- 


lied on by the defendant as having eſtabliſhed a different con. 
Buna r ſtruction upon the exception in the memorandum : but that caſe 
Kznvixc- is very diſtinguiſhable from the preſent; for there the queſtion 


TONs 


aroſe upon the other branch of the exception, namely, where the 
average was general. That was an attempt to recover a partial 
loſs on a cargo of corn ariſing from a ſtorm, in which the ſhip 
was not ſtranded, becauſe there had alſo been a general average 
loſs incurred by cutting away the cable and anchor and running 
into port to refit for the ſafety of the ſhip and cargo. The Court 


properly held that a ſtipulation that che underwriter ſhould be free 


(a) The following note of that cafe was read: This was an action upon a policy 
of aſſurance on fiſh on board the ſhip Nymph from Cbaleur Bay to her port or ports of 
diſcharge in England, Ireland, Portugal, Spain, or Italy, warranted to fail on or before 
the 2oth September 1788, The uſual memorandum, by which fiſh, &c. was warranted 


free from average, unleſs general, or the ſhip were ſtranded, was added, The aQion 


was brought to recover an average loſs ſuſtained by the fiſh, the ſhip having been, as the 


| plaintiff alleged, ſtranded; that is, ſhe was in ſuch a leaky condition that the captain and 


crew thought it neceſſary to run her aſhore off Malaga for their own preſervation, think- 


ing it would be impoſſible to get her into port. For the defendant it was contended that 


there was no neceſſity for running the ſhip on ſhore, but that it had been done with 2 
fraudulent intention. Secondly, that ſuppoſing the ſhip to heve been unavoidably 
ftranded, the greater part of the damage ſuſtained by the fiſh was occaſioned by its hay. 
ing been too Jong on board and not by any deſect in or the ſtranding of the ſhip. 
Lord Kenyon, Ch. J. ſummed up thus to the jury. The queſtion in the cauſe is whe- 
ther a partial average can be recovered ; and this in the firit place depends upon the opi- 
nion you ſhall be of with reſpe& to the ſhip's having been ſtranded, I think that the 
Hip being on ſhore in the manner ſhe is repreſented to have been would be a ſtranding = 
within the meaning of the memorandum. But the doubt is whether the running her on 
more was done for the beſt, or in execution of a fraudulent deſign. The plaintiff's 
witneſſes ſtate it to have been of neceſſity z but on the other hand it appears that there 
was not any prebable ground for apprehending ſerious danger. There were not more than 
five inches water in the hold, and the pumps were all in order; it was in open day, and 


but little wind; however it is for you to decide upon the whole of the evidence whether 


the captain ind the crew aQted bong fide and ran the ſhip on ſhore becauſe they really | 
thought ſhe could not ſafely be got into Malaga. If you thiok that they did, then ariſes 
a further queſtion upon the conſtruction of the men.orandum at the foot of the policy. 
This like the policy itſelf muſt be interpreted by the uſage of merchants. [The mer- 
chants in court here ſignified to his Lordſhip that there was no uſage upon the ſubject; 
the queſtion had not before occurred, and was now for his deciſion.] His Lordſhip then 
obſerved that the general mode of conſtruing deeds to which there are exceptions is to let 
the exception control the inſtrument as far as the words of it extend and no further ; and 
then upon the caſe being taken out of the letter cf the exception, the deed operates in 
Full force. That agreeably to this rule it ſeemed to him that the ſtranding of the ſhip 
put fiſh in the ſame condition as any other commodity not mentioned in the memoran- 
dum; and the underw:iters were liable for all damage ſuſtained by it; for otherwiſe there 
would be very conſiderable difficulty in aſcertaining how much of the loſs aroſe by the 


. perils inſured againſt, and how much by the periſhable nature of the commodity, vb ch 


was the very thing that the memorandum was intended to prevent. A verdict was give 
for the defendant upon the ground of the ſhip having been run on ſhore I” 


(5) 2 Burr. 1550, 
from 
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from average unleſs: 2 — one could not be held to make 1797. 


| him liable alſo for a /pecia/ average. No queſtion of ſtranding — 


aroſe there; and what was ſaid by the Court on that ſubject is Bunnaxr 
at moſt but ambiguouſly expreſſed in favour of the defendant's K 


conſtruction, though if it had been much more plainly in his fa- 
your it would only have amounted to an obiter dictum. Neither 


was there a ſtranding in the caſe of Cocking v. Frazer (a): and 
what was ſaid by Buller J., that the underwriter in theſe caſes, 
had never been held liable but where there had been a total loſs. 
ol the commodity, was with reference to the facts of the caſe, 


where the aſſured went as for a total loſs, though the commodity 
itſelf, which was fiſh, exiſted, but was in a putrified' ſtate; it 
being the very object of the memorandum to guard againſt the 
underwriter's liability under ſuch circumſtances. The laſt caſe, in 


which the queſtion collaterally aroſe, was that of Nyſbitt v. Lyſb- 


ington (b): There a mob having ſeized a veſſel laden with corn, 
and ſtranded her, took away part of the cargo; and the Court 
held that the aſſured could not recover upon a count ſtating the 


loſs to be by a ſeizure by people; that word in the policy mean- 


ing the ruling power of the country. But there Lord Kenyon 


expreſsly ſaid * that on the meaning of the memorandum he had 


no doubt: It was inſerted,” he ſaid, . to prevent diſputes; and 
the underwriters thereby expreſsly provided that they ſhall not 
pay any average upon the articles enumerated, unleſs it be ge- 
neral, or the ſhip be ſtranded. That when a ſhip is ſtranded the 
underwriters agree to aſcribe the loſs to the ſtranding, as being 
the moſt probable occaſion of it, though the fact cannot always 
be aſcertained.” It is true that Mr. Juſtice Buller ſaid that the 
aſſured can only recover in ſuch a caſe “ where the loſs ariſes 
from the ſtranding of the veſſel. But it does not appear that he 
meant to uſe thoſe words in contradiction to the opinion expreſſed 
by Lord Kenyon; but rather in contradiſtinAion to loſſes ariſing 
from ſome other independent cauſe, not connected with ſtranding. 
The caſe of Jones v. Schmoll (c) is alſo relied on as ſhewing that 
the aſſured can only entitle bimſelf to recover by proving that 


the loſs ſuſtained was a direct and immediate, and not a remote, 


conſequence of the peril inſured. That might apply if the words 
here had been that the underwriter would not be liable for the loſs 
« unleſs by ſtranding ;” but the words are “ unleſs the ſhip be 


(a) E. 25 Geo. 3. Vid. Park on Inſurance, 1ſt edit. 22. and 129. 
8 {þ) Aue, 4 vol. 783. (e) Cited ante, 1 vol. 130 
P3 ſtranded.“ 
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conſequence of a peril inſured againſt, namely, he peril of th, 


CASES in EASTER TERM 
ſtranded.” And here the loſs was incurred by the RY 


ſea, of which ſtranding was the conſequence. The manner of 
declaring in this caſc is not that the loſs happened by ſtranding, 
but by the perils of the ſea; although by virtue of the memoran. 
dum it was alſo neceſſary in this caſe to prove a ſtranding. But 
even if the Court had a doubt upon the general conſtruction, the 
plaintiff would ſtill be entitled upon this finding; for there is no 
pretence to ſay that the cargo was damaged before the ſhip ſtruck 
on the rock and let in water; and as there was not an interval 


of more than five hours from that time before the ſhip was 


ſtranded, it muſt be taken to be all one act, and ſo the loſs attri. 


butable to the ſtranding, In all probability the greater part wag 


ſo; and it is impoſſible to draw the line. The rule of conſtruc. 
tion contended for by the plaintiff will obviate any ſuch difficul. 
ty; whereas according to the defendant's rule he will be liable 
at leaſt for that part of the damage which happened after the 


ſtranding, and while the ſhip lay on the ſhore, of which it is im- 


polſible to form any accurate eſtimate, 


Arguments for the defendant. The finding of the jury is 
Conkld ee that none of the injury to the cargo is attributable to 
the ſtranding; for though ſome of it happened afterwards, yet 
that is found to have ariſen from the prior accident of the ſhip's 


' ftriking upon a rock, The queſtion therefore comes to this, 


whether if the injury happen from-a cauſe for which the under- 
writers are not liable for a particular average, and any time aſter- 
wards in the courſe of the voyage the ſhip happen to be ſtranded, 
though no injury reſult therefrom to the cargo, the underwriters 
are ſtill liable; or whether they are only liable for damage reſult- 
ing from the ſtranding, The exception in the memorandum 
malt be conſtrued with reference to the contract of which it is a 
qualification, By the general terms of the policy the underwriter 
inſures againſt the perils of the ſeas; but it was conſidered that 
there were ſome commodities ( amongſt which fruit is one) ſo ſub- 


| Jet to deterioration from their very nature that it was impoſhble 


in moſt caſes to aſcertain whether any or how much damage could 
be aſcribed to the perils of the ſea, and how much to its own 
periſhable nature : but ſtranding was a miſchief of ſo notorious 
a kind, that it was deemed reaſonable to allow of ſuch an inveſti- 


gation in that —_— becauſe the 1 muy could be made re- 
- cently 


upon the ſubject. If there be a ſtranding, prima facie perhaps 


IN THE THIRTY-SEVENTH Lean or GEORGE III. 
cently after the fact, when reaſonable. certainty could be attained 


the underwriters might be held liable for a partial loſs; but this 
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prin 


ought not to eſtop them from ſhewing that the loſs aroſe from Ken N > 


ſome other cauſe, as from an inherent defect in the commodity. 
But if there be a doubt upon the manner in which the exception 
is worded, viz. * unleſs the ſhip be ſtranded,” it is fair to con- 
ſtrue it by analogy to other parts of the ſame inſtrument. Now 
the conſtruction which prevails in reſpe to evidence of loſſes in 
general is that the aſſured ſhall ſhew that the injury ſuſtained 
reſults- immediately from ſome particular peril inſured againſt, 

as was held in Jones v. Schmoll (a). But this is an attempt to 
recover upon a loſs unconneQed with the peril inſured againſt. 
The plaintiff ſeeks to recover an average loſs on fruit on. account 
of a damage ſuſtained by the perils of the ſeas; but the under- 
writer has refuſed to undertake againſt ſuch a peril by the ſtipu- 


lation in the memorandum. Then the plaintiff attempts to fix 


him by ſhewing that the ſhip was ſtranded in the courſe of the 


voyage, although that fact happened after the injury ſuſtained- 
This is contrary to the whole ſpirit of the engagement between 


the parties, which is for the purpoſe of indemnification, and not 
of wagering. The object of the inſurance is not to indemnify 


the party againſt the happening of the perils themſelves, but 
againſt the injurious conſequences of thoſe perils. But if this 


could be ſuſtained it would follow that if a partial loſs happened 


by the reſtraint of princes, yet if the ſhip were afterwards 
ſtranded in the courſe of her voyage, the aſſured might recover 
although that part of the commodity was not on board at the 
time of the ſtranding. But it cannot be ſuppoſed that ſuch was 
the meaning of the contracting parties. According to the plain- 


tilf's conſtruction the underwriter is now in a worſe ſituation i in 


this reſpect than he was before the introduction of the memo- 
randum, although it is admitted to have been introduced for his 
benefit. For before that, he might have ſhewn that the injury 
complained of did not ariſe from any peril inſured againſt, but 


from the periſhable nature of the commodity, even where the 


ſhip had been ſtranded : but it is now contended that he is pre- 
cluded from any ſuch proof; and has agreed, if there be a ſtrand- 
ing in fact, to attribute the damage at all events to that cauſe ; 


(a) Ante, 1 vol. 1 30. % 


P 4 


whereas 


W 
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2797. whereas the very object of the memorandum was to prevent the 
— fraud of the aſſured in attributing that damage to the perils of 
yon > fg the ſeas, which more probably aroſe from the bad quality of the 
n thing inſured. The plaintiff's conſtruction will let in all that 
fraud whenever there happens to be a ſtranding; and when the 
commodity 1 is in a bad ſtate, it will be a temptation to ſtrand 
the veſſel, But according to the defendant's corſſtruCtion no 
ſuch inconvenience will ariſe. The crew for their own fakes 
are intereſted to prevent a total loſs at ſea; but in the caſe of 
ſtranding they are intereſted to ſave themſelves at the expenee 
of the ſhip and cargo. The intereſt of the underwriter was 
to prevent that loſs, and to intereſt the crew in ſaving what they 
could by agreeing to pay the average loſs in that caſe whether 
partial or general. This object will be defeated if the under- 
writers are bound to pay any other loſs than what ariſes from 
the ſtranding, becauſe it will hold out a temptation to ſtrand in 
many caſes. But whatever doubt might formerly have been en- 

tertained, the caſe of Wilſon v. Smith (a) has now put a judicial 
conſtruction upon the words free from average, unleſt general 
er the ſhip be firanded;” which latter words the Court held 
were an exception, and not a condition, and that the aſſured was 

not entitled to recover a partial loſs on corn, becauſe there had 
| alſo been a general average loſs incurred. It is no anſwer to ſay 

that that was not a caſe of ſtranding ; becauſe the ſame conſtruc-' 
tion muſt neceffarily be put on the ſecond as on the firſt 
branch of the exception : the term of connexion is the ſame, 
cs unleſs general,” or * unleſs the ſhip be ſtranded,” and ſo Lord 
Mansfield expreſsly conſidered it in giving judgment; for he ſaid 
that **the infurer is liable for all loſſes ariſiug from the ſhip being 
ſtranded.” All other partial loſſes” he ſaid, © are excluded 
by the expreſs terms of the policy. „ And Mr. Juſtice Buller 
ga ave the ſame opinion in Nghitt v. Luſbington (5). The loſs to 
be recovered (he ſaid) muſt be « a direct and immediate conſe- 
quence of the ſtranding,” It is true that Lord Kenyon intimated 
a different opinion in that caſe ; but it was without reference to 
the caſe of Wilſon v. Smith, the point not being in judgment be- 
fore the Court. The caſe of Cantillon v. The London Aſſurance 
Company (e) proceeded upon the ground that the damage aroſe 


In conſequence of the ſtranding; for as the caſe is reported 


(a) 3 Burr. 1550. (5) Ante, 4 vol. 788. (e) 34 Burr. 15 53 and 2 Mag. 385. 


b 
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by Magens, the jury conſidered it as a conſequence of her having 1797- 


been aground and becoming leaky, though it was not imme- e 
* . . . - D URNETT 
diately perceived. That is more likely to be an accurate account ca 


of the caſe than the one mentioned by Sir F. Norton for the pur- 5 8 
poſe of his own argument: and Magens own opinion of the : 
meaning of the memorandum is decifive in favour of the defend- 
ant. As to Bowring v. Elmſlie, the only queſtion was, whether 
the ſtranding were or were not fraudulent ;' and no evidence 
was offered to ſhew that the cargo was damaged by any other 
cauſe than the ſtranding ; therefore this queſtion could never 
have ariſen. + ne Pl. 46 | | 

Lord Kenyon Ch. J. We have had abundant opportunity 
of conſidering and re-conſidering this caſe : but I confeſs that, 
though my mind hag at times been wavering, it at laſt reſts at the 
point where it firſt ſet out. When this queſtion aroſe and was 
judicially decided in 1754, I wiſh, if any doubt had then ariſen 
on the opinion. which was then formed by a jury of merchants 
under the directions of Lord Ch. J. Ryder, that inſtead of ſilently 
acquieſcing in that deciſion, the defendant had reſiſted it by a 
motion for a new trial, or that all the underwriters had corrected 
the ambiguous terms of this memorandum. But that opinion 
was acquieſced in by the parties to that cauſe; and it appears 
that the great Inſurance. Companies in London have fince left out 
the words in the memorandum * unleſs the ſhip be ſtranded.” 

The words of this policy are in general terms, including all 
caſes; then comes this memorandum, “ corn, fiſh, ſalt, fruit, flour, 
and ſeed warranted free from average, unleſs general or the ſhip be 
ſtranded.” This therefore lets in a general average; and I do not 

know how to conſtrue the words grammatically, but by ſaying that 

if the ſhip be ſtranded, then it deſtroys the exception and lets in 
the general words of the policy. If a general proviſion be made 
in any deed or inſtrument, and it is there ſaid that certain things 
{hall be excepted unleſs another thing happen which gives effe&t ' 
to the general operation of the deed, if that other thing does 
happen it deſtroys the exception altogether. My two opinions 
that have been referred to, the one in the niſi-prius caſe, and 
the other in Neſbitt v. Luſpington, have no weight with me as 
judicial authorities, though I confeſs I have not been able to ex- 
tricate my mind from the reaſoning that led me to the conclu- 
ſion in thoſe caſes. Without inquiring into the reaſons for intro- 
gucing this exception, on the grammaticat conſtruction of the 
ne | | whole 
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whole I have no doubt. But let us alſo conſider ſome of the 
w— caſes decided on this ſubject. That of Cantillon v. The Leondy 


Aſſurance Company I take from a better authority than that af 


KznsinG- Magens; I take it from Burr. Rep. as it was cited by Sir F. Nor. 


ox, 


ton, who being in poſſeſſion of a great portion of niſt-prius bu. 
neſs at that time was probably counſel in the cauſe, and who cited 
it in the preſence of many perſons who could have corrected him 
if he miſrepreſented it. Sir F. Norton ſtated that the ſhip ben 
firanded (and not merely touching the ground as ſuppoſed by 
Magens) the inſured recovered an average loſs; for (he aid) 
Lord Ch. J. Ryder and a ſpecial jury conſidered it as a condition, 
tc and that by the ſhip's being ſtranded the inſures was let in to 
claim his whole partial average loſs.” Now that is a judicial 


deciſion on the very point by a ſpecial jury-of merchants under 


the directions of a learned judge, acquieſced in at the time by 
every perſon, and the great Aſſurance Companies in London alter. 
ing the form of their policies in conſequence of it. Probably the 
private underwriters were aware of it; but they choſe to continue 
their policies in the old form in order to run away with the iaſu- 
rance buſineſs from the great Companies; for if they did not intend 


to be anſwerable for ſuch a loſs, they would have altered the terms 


of this memorandum.. Generally ſpeaking if I were bound to de 


cide between the opinions of Lord Mansfield-and Lord Ch. J..Ry- 


der, perhaps I ſhould be guided by the former in preference to the 
latter: but what fell from him in the caſe of Wilſon v. Smith 
was only an obiter dictum; and I confeſs it does not bring con- 
viction to my mind. With regard to Cocking'v.' Fraſer, it is ſuf- 
ficient to ſay that there was no ſtranding in that caſe : what was 
there ſaid likewiſe was only an obiter dictum, and I cannot ſub- 
ſcribe to the opinion there given; it was there ſaid * if the com- 
modity ſpecifically remains, the underwriter is diſcharged :” but 
if fiſh be deteriorated by the accident of ſtranding, I take it that 
the underwriters would be anſwerable though the article ſpecif 


cally remained. If it had been intended that the underwriters 


ſhould only be anſwerable for the damage that ariſes in conſo- 


quence of the ſtranding, a ſmall variation of expreſſion would 


have removed all difficulty; they would have ſaid & unleſs for 


loſſes ariſing by ſtranding.” , But in the body of the policy they 


have inſured againſt all loſſes from the cauſes there enumerated, 


which include ſtranding ; and then follows this memorandum, 
the evident meaning of which is free from average unleſs general, 


9 or 
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or unleſs the ſhip be ſtranded ;” ſo that if the ſhip be ſtranded, 
the inſurers ſay they will be anſwerable for an average loſs. That 
appears to me to be the true ſenſe and the grammatical conſtruction 


of the policy; and thinking ſo, I am bound to give the ſame opi- KznsrnG- 


nion I formerly gave, not becauſe-I gave that opinion before but 
becauſe I am convinced by the reaſoning that led to it. 

 AsHnursT J. This -memorandum is certainly couched in 
doubtful words; and that being the caſe, the beſt conſtruction 
that can be put on them is that which will prevent litigation, 
As it is difficult to determine, when the ſhip has been ſtranded, 
whether or not the damage to the cargo aroſe from the ſtranding, 
or how much of the damage was owing to that cauſe, it ſeems 


as if this memorandum were introduced to avoid that inquiry, 


and that when the ſhip has 'been ſtranded the underwriters 
conſent to aſcribe the loſs to that cauſe. This conſtruction will 
prevent endleſs litigation, and it has already been put on the 
memorandum in the caſes of Cantillon v. The London Aſſurance 
Company, and Neſbitt v. Lufhington ; and ſo well ſatisfied were 
the great Aſſurance Companies with the former of thoſe deter- 
minations that they ſtruck theſe words © or the ſhip be ſtranded” 
out of their policies in conſequence of it, Then thoſe authorities 
having decided the point, there is now not only no reaſon to 


overſet them but a very ſtrong reaſon to induce us to ſupport 


them, namely, that this CY of the policy will tend to 


prevent litigation. 
Gros J. This is an ion for a loſs by the perils of the 


| ſeas, for which the defendant ſays That he is not anſwerable 


becauſe it is an average loſs on fruit, and that fruit is within the 
memorandum ; but the plaintiff replies that this caſe is within 
the exception, becauſe the ſnip was ſtranded. And that brinys it 
to the true conſtruction of the memorandum and of the exception 
to it, whether the underwriters be or be not liable for an average 
loſs when there is a ſtranding, though no part of the loſs ariſe 
from the ſtranding of the ſhip. I have had great difficulties in 
bringing my mind to decide this, becauſe the conſequence of con- 
fidering this as an exception to the memorandum, as the words 
import, is this, that if a ſhip be ſtranded and the cargo ſuffers 


no damage whatever and afterwards the ſhip meets with bad 


weather and the cargo ſuſtains an average loſs of go per cent., 


the ynderwriters are anſwerable for the whole of that average loſs 
8 when 
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1797. when it is admitted that no part of it happened in conſequence of 
the ſtranding. Then it becomes neceflary to conſider the words 
s hy of the policy, the intention of the parties in introducing thoſe 
Kine words, and the decided caſes. On the words no doubt can be 
Tow raiſed; they areclear; the inſurers engage that certain articles, of 
which fruit is one, ſhall be free from average except in two cafes, 
one if it be a general average, the other if the ſhip be ſtranded; 
but if either of theſe happen, then thoſe articles are not to be 
free from average. Here the ſhip was ſtranded, and then accord. 
ing to the words this caſe comes within one of the exceptions, 
Next let us confider the reaſon for introducing the exception: 
all the articles there enumerated are of a periſhable nature; and 
as it is difficult to aſcertain whether any damage happening to them 
aroſe from the ſtranding or from the periſhable nature of the 
articles, the parties ſeem to have agreed that there ſhall be no 
partial average unleſs the ſhip be ſtranded ; that is, as was faid 
by Lord Kenyon in Neſbitt v. Luſbington, in order to avoid a 
difficult inquiry they agreed to conſider the loſs to have happened 
in conſequence of the ſtranding. If we were to determine that 
the aſſured could only recover for the loſs that happened by the 
ſtranding, it would introduce all that doubt and difficulty that the 
memorandum intended to remove. Therefore it ſeems to me 
beſt to decide this caſe on the plain import of the words, not- 
. withſtanding the abſurdity which I at firſt pointed out will follow, 
Beſides if the parties had intended that the inſurers ſhould not 
WW be liable to the average loſs unleſs part of the loſs happened 
4 by the ſtranding, they would have added words to this effe& 
; | tc unleſs part of the loſs happen by the ſtranding ;” and the 
omiſſion of ſuch words ſtrongly induces me to determine ſtriftly 
according to the words that are inſerted in the memorandum, 
However this caſe is not without a precedent, On examining 
the caſes that have been cited on both ſides, it appears that there 
is only one decided on the point, Cantillon v. The London Aſſurance 
Company; for with regard to that of Wilfen v. Smith, it is obſerv- 
able that the ſhip was not ſtranded there. But the caſe of Can · 
tillan v. The London Aſſurance Company is the more to be relied on, 
| becauſe the great Aſſurance Companies have acted upon it ever 
4 ſince. Therefore though I ſhould have had great. doubts if the 
KW queſtion had never been determined, I think it is better to decide 
[ according to the words of the policy, eſpecially as that conſtruction 
| | FE Sh 
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is ſuppotted by the above caſe, though it is open to the incon- 


venience to which I at firſt alluded. 

LAwRENcE J. Although the Jury found that part of the 
damage happened after the ſtranding, it is alſo found as a fact 
that the ſhip received no damage in conſequence of the flranding ; 
and if the ſhip had not been ſtranded, both the ſhip and cargo 
would have been totally loſt. The queſtion therefore is, Whe- 
ther an average loſs is payable to any amount, however great, 
from whatever cauſe the loſs may ariſe, if the ſhip happen to be 
ſtranded ? Now conſidering how extremely inaccurate a policy 
of inſurance is penned, I think that too great ſtreſs ought not to 
be laich on the preciſe words uſed in it. If the exception in the 
memorandum be, confined to loſſes ariſing from the ſtranding, it 
muſt be from this conſideration, that otherwiſe it would be a 
temptation to the maſter to ſtrand the ſhip, if any triſling da- 
mage were done to the cargo, to enable the aſſured to recover. 
On the other hand, if nothing can be recovered from the inſurers 
but for damage ariſing from the ſtranding, it would be the inte- 
reſt of the maſter to deſert the ſhip whenever a ſtranding hap- 
pened, and then there would be a total loſs. However in a caſe 
where the words of the policy are inaccurate, and where there 
are inconveniencies attending each conſtruction, if the caſe has 
ever been decided I think that we ought to be guided by it. In 
the caſe of Wilſon v. Smith, which was principally relied on for 
the defendant, Lord Mansfield ſeemed to conſider that the word 
© unleſs” did not create a condition; but that the meaning of 
the exception was that the underwriters ſhould only be liable for 
an average loſs in two caſes, one where there is a general ave- 
rage, the other where the damage ariſes from the ſtranding. 
But in fo conſidering it Lord Mansfield went beyond the facts of 
the caſe then-before the Court; for there. the queſtion was, 
Whether the aſſured was entitled to recover a partial average 


from the circumſtance of his being entitled to recover a general 


average; now the words of the exception are not warranted free 
from average * unleſs there be a general average, or unleſs the 
ſhip be ſtranded ;” but warranted free from average © unleſs ge- 
neral, or the "94k be ſtranded ;“ therefore as there is a difference 
in the expreſſion of theſe two exceptions, perhaps it may be cone 
ſidered as a condition as applied to the ſtranding, though it be 
not a condition as applied to the general average. If ſo, then 
there is only one authority in point, that of Cantillon v. The 
London Afr wrance Company, in which caſe, according to the re- 
port of jt in Burrow, it was conſidered that the ſtranding was a 

- condition, 
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1797. condition, and that the underwriters were liable on the happen. 
ing of that condition. Therefore as the very queſtion has been 
ger "i once decided, I think, it ought to govern our deciſion in this caſe, 


Ksx5ins- eſpecially as the queſtion ariſes on the conſtruction of an inſtru- 


ron ment ſo inaccurately penned : as a policy of affurance. 

Poſtea to the my | 
Monday, ' againſt IF 
. SHARP againſt SHERIFF 
The Court THE defendant was arreſted at the ſuit of the plaintiff on the 
on the ap- = TY 3 6 
plication of 17th February laſt, and bail was put in; after which he way 
e e- taken into cuſtody upon a charge of murder committed in Ireland, 


granted a Where a bill was found by the Grand Jury againſt him, and ap. 


e > Plication had been made to the Secretary of State to ſend him 


as 4 H. over there in order to take his trial. 
cuſtody the Garrow in this term obtained a rule calling on the plaintiff to 


* defendant ſhew cauſe why a writ of habeas corpus ſhould not iſſue to the 


was under 2 


charge of ſheriff of Hampſhire, in whoſe cuſtody the defendant was, com- 
2 manding him to bring up the defendant, in order that his bail 
up, in or- might ſurrender him, or to ſhew caufe why an exoneretur ſhould 
might be not be entered on the bail-piece, or why proceedings ſhould not 
ſurrendered be ſtayed againft the bail pending this inquiry. And he referred 
eee to Wood v. Mitchell (a), where the Court permitted an exoneretur 
muſt firſt to be entered on the bail- piece, becauſe the defendant being un- 
Jude. ® der ſentence of tranſportation for a felony, and actually on board 


themſelves a ſhip in the Thames ready to fail, it would have been attended 
to make E 8 's N . . 
ſuch an ap- With great public inconvenience to bring him up. Alſo to Mer- 
plicauen. pick v. Vaucher (5), and Coles v. De Hayn (c), where the ſame 
thing was done in reſpeCt of alien defendants removed out of 

the kingdom under the alien bill (4). 
When the motion was firit made the anſwer given was that 


the bail not having juſtified were not in a condition to make any 


motion; and on that ground the motion was delayed until the 


bail juſtified, when it was renewed. 
Chambre now ſhewed cauſe, At all events that part of the 


rule for entering an exoneretur comes too early; for the ſame _ 


neceſſity does not exiſt here as in either of the cafes referred to. 
In the one, the defendant was aCtually under the judgment of 
the law as a felon and in execution of his fentence.. In the other 
the application was indeed made; but the Court refuſed it un- 


(a) Ante, 6 vol. 247. (5) . 599 (e) . 52. (4) 33 Geo, 3+ c. 4+ 
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leſs the bail made an affidavit that they were not indemnified nor 


wards held liable for the coſts of the trial, though it exceeded the 
(a) ſum for which they had got ſecurity. Then as to the firſt part 
of the rule for bringing up the defendant to be ſurrendered, it 
will give riſe to great danger and inconvenience : it will be 1004 
as an expedient to give felons in cuſtody at a diſtant part of the 
kingdom an opportunity of eſcaping; or at leaſt it may be prac- 
tiſed to delay juſtice. Theſe conſiderations are of weight in a 
caſe where application is made to the diſcretion of the Court, 
and they were thought ſufficient in the caſe of Fowler v. Dunn 
() to induce the Court to reject the application under the fame 
circumſtances as exiſted in VNood v. Mitebell. 

Lord Kenyon Ch. I. It is impoſſible at preſent to permit an 
exoneretur to be entered on the bail- piece: that part of the rule 
is at leaſt premature; we do not at preſent know that the defend- 
ant will be ſent out of the kingdom. But I cannot ſee any ob- 


jection to the application for the habeas corpus to bring him up 


in order that his bail may ſurrender him. The undertaking of 
the bail is either to pay the debt or ſurrender the defendant ; the 
defendant is till in a condition to be ſurrendered ; and the bail 


are deſirous to perform that part of their undertaking. There is 


no pretence therefore for the plaintiff to object to it; nor is there 
any reaſon why the bail ſhould be put in a worſe ſituation, be- 
cauſe the defendant is ſuppoſed to have committed a crime, 
againſt which they entered into no ſtipulation with the plaintiff. 
This does not appear to me to be an application to the favour of 
the Court, but is what the bail are entitled to aſk ex debito 
juſtitiæ; and as at preſent adviſed it ſeems to me to de almoſt a 
matter of courſe, 
Chambre then offered to 1 an affidavit; which: he had, 

ſtating that the bail were indemnified, But by 


The Court. That can make no difference; for if they are in- 


demnified by the defendant himſelf, it may avail them nothing ; 
and if by any other perſon, that will be only ſhifting the reſpon- 
üibility from one innocent perfon to another. 


Rule abſolute for the habeas corpus. 


The defendant was afterwards brought up and ſurrendered by 
his bail; when the Court committed him to Newgate upon the 
charge of felony. 


] Ante, 6 vol. 246. (b) 4 Burr. 2034. 
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had any of the effects of the defendants in their hands. And 


finally in the laſt caſe it was refuſed; and the bail were after- 
SHERIFF, 
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1797- BET 
Twin,  GonrDon and Another Aſſignees of J. Camtron 2 


* 16th. | Bankrupt againſt The East n Company. 


>: PE HE plaintiffs declared in afſumpſit for money had and res 
trader, and ceived to the uſe of Cameron before his bankruptcy, and alſo 


_ oP oy for money had and received to the uſe of the plaintiffs his af. 


. Com- fignees ſince his bankruptcy. At the trial at the ſittings after 


pa" 5 et” laſt Michaelmas term at Guildhall the jury found a verdict for the 


Vice, aſſign · 


ed his privi- plaintiffs for 664 J. 137. 8d. WIND to the opinion of this Court 
lege, conſiſt - 
ing of ſhip- ON the following caſe. 


ping gooey On the 22d of November 1793 Cameron was at Calcutta in the 


Eaft Indies Eaft Indies as chief officer of the ſhip called Princeſs Amelia in 
= England, the ſervice of the Eaf? India Company, and a trader within the 
valuable bankrupt laws; and being poſſeſſed of a ſum of 675 I. he applied 
don, and in to J. Taylor of that place to receive the ſame, and to give him 
— bill of exchange for the amount upon his correſpondents i in 
evade 


bye laws of, England, which Taylor agreed to do upon Cameron's permitting 


= nos Þ- him to ſhip in his (Cameron's) name and as his privilege fix bale 


pany, which of piece goods the property. of Taylor; which Cameron agreed to 


en abgn- do. Thereupon Taylor gave Cameron a bill of exchange for 675, 


ment, the thus; © Dacca 23d November 1793. For 6751: ſterling, 


— 4. twenty days after the final adjuſtment at the Bg, India Houſe 


| tered, wate- of the account, private trade of Mr. J. Cameron chief officer 


houſed, and 
fold by the of the Company's ſhip the Princeſt Amelia, in which are com- 


8 prized ſix bales of goods containing 395 pieces, the ſame being 
and the pro- delivered in good condition, pleaſe to pay this my firſt of ex- 
ee change (iecond and third of the ſame tenor and date not being 
2 paid) to the order of the ſaid 7. Cameron the ſum of 675 l. ſter. 


—— thoſe ling, value received, and place the ſame to the account as per ad- 


| proceeds vice, &c.“ Addreſſed to © Sir Henry Fletcher, Bart. Evan Lau, 


—— he Edward Golding, William Taylor, Eſqs. London. In purſuance of 


. became# the above agreement 7. aylor ſhipped fix bales of goods his property 


bankr 
held that kis on board the ſaid ſhip, in the name and as the privilege of Ca- 


. meron. Cameron by a deed poll under his hand and ſeal dated 


to recover 22d November 1793 aſſigned to Taylor the ſaid fix bales to hold 


in an action the ſame and the produce thereof to Taylor his executors, &c. to 


eg the uſe of Cameron until the acceptance of the ſaid bill of ex- 


received againſt the Eaſt India Company, who retained the fame; this 1 ſuch a poſſeſſion of 61 goods 
ccand chattels“ in the bankrupt as falls within the 21 Foc. 1. c. 19. /. 1 
To bring a caſe within that ä mutt have been 12 when he was In poſſeſſion 


of the property. - 
| change 


4 ns + 
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change and after the acceptance : thereof. then to the uſe of Tayſir 
his executors, &c. In the deed poll there was a covenant on the 
part of Cameron under the penalty of 800“. to tranſport, and. 
convey the goods to. London on board the ſhip the Princeſs 
Amelia, and there with all convenient ſpeed after the arrival of 
the ſhip to deliver the ſame into the Company's warehouſes, to be 
ſold at their ſale at the riſk and on the account of Taylor. 
The aſſignment alſo contained a power of attorney from Cameron 
authoriſing Sir Henry Fletcher & e. for the ſole, uſe and benefit of 
Taylor to receive from the EI India Company the money ariſing 
by the ſale of the fix bales, and to give receipts for the lame as 
in ſuch caſcs is uſual, The ſix bales of goods arrived i in Eng- 
land in the ſhip Princeſs Amelia, Cameron during ſuch voyage be- 


ing chief officer thereof, and were delivered into the Eaſ India 
Company? s warehouſe as part of the privilege of Cameron, and 


were ſold as ſuch in September and October 1794 at the Com- 
pany's ſales of private trade; they produced the net ſum of 
6641. 137. 8d. which ſum was placed to the credit of Cameron, 
and now rtmains in the hands of the Company. The bill of ex- 
change given by Taylor for the purchaſe of the goods was duly 
accepted, and was indorſed and paid away by F. Cameron to Mr. 
E. Cameron before the bankruptcy of the former, but has been 
refuſed payment by the acceptor V. Taylor in conſequence of the 
proceeds of the goods not having been paid to him. Cameron 
became a bankrupt in November 1794, and on the 27th of that 
month a commiſſion of bankrupt was duly iſſued againſt him 
upon the petition of J. Cameron, who was a creditor of Cameron's to 
the amount of 100/. before and at the time of his committing 
the act of bankruptcy upon which the commiſſion was founded, 
and who continued ſo to be until the ſuing out of the commiſſion. 
The plaintiffs were choſen aſſignees of his eſtate, & c. William 
Taylor applied on 5th January 1795 at the proper office at the 
India Houſe for an account of the fale of the goods, and claimed to 
receive the ſame under the ſaid aſſignment and letter of attorney; 
but the meſſenger under the commiſſion of bankrupt againſt 
Cameron having in November 1794 given notice to the Zaſt India 
Company of ſuch bankruptcy, they refuſed to account and pay 
for the goods to W. Taylor. W. Taylor could not have got the 
produce of the goods from the Eaft India Company before Ja- 
nuary 1795; nor could any Alterayon have been made in the 
Vor. VII, Q ſhip's 
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ſhip's books, or at the India Houſe, before the bankruptcy, as tg 
dhe name of the perſon on whoſe account the goods were ſhipped, 


received, warchouſed, and ſold. The India Company never pay 


The EazT the produce of the goods which have been aſſigned without 3 


IS DIA 
Company. 


power of attorney from the aſſignor, authoriſing the perſon ſo 
appointed to receive the ſame; and if the party aſſigning die or 
become bankrupt, the Company do not afterwards pay to ſuch 
aſſignee without being indemnified. The officers of the Fa 
India Company do notwithſtanding the prohibitory orders of the 
Company frequently aſſign the benefit of their privilege by aſſign. 
ments fimilar to that made by the bankrupt in the preſent cafe, 
Theſe orders were read on the trial, intitled © The indulgence of 
ce private trade from the United Company of Merchants of Eng. 
« [and trading to the Eaft Indies to the commanders and acl 
« of their freighted ſhips,” which after ſtating the tonnage and 
other privileges allowed to the officers of the 1ndia ſhips, were 


to the effect following; © the above tonnage and other allowances 


are to be for the proper uſe and account of the aforeſaid perſons; 
and they are not on any conſideration allowed to diſpoſe of their 
own or make uſe of the privilege of any other perſon what- 
ſoever, unleſs the court ſhall at any time think proper to diſ- 
penſe with the ſame.” ( The commanders and officers ſhall be 
at liberty to pay any -part of the produce of their outward 
bound adventure into the Company's caſh in India, for which 
they ſhall have certificates granted to them on the Court of 
Directors at the uſual rates of exchange not exceeding 5000/, 
- Rerling during the courſe of the voyage, to be divided among 
them in the ſame proportions as are now ſettled in reſpect to 
their private trade outwards (a).” 

Giles for the plaintiff. The 21 Fac. 1. c. 19. attaches upon 
this property as being in the poſſeſſion of the bankrupt at the 
time of the act of bankruptcy. By J 11. of that ſtatute, * if 
« any perſon or perſons ſhall become bankrupt, and at ſuch time 
«& ſhall by the conſent of the true owner and proprietor have in 
« their poſſeſſion order and diſpoſition any goods or chattels 


© whereof they ſhall be repated wn and take upon them the 


(a) The caſe was firſt ſtated defeQively i in not ſhewing that the bankrupt was a trader 
at the time when the goods were in his poſſeſſion, which the Court thought neceſſary in 
order to give riſe to the queſtion between the parties. But the fact being admitted to be 
ſo, it was agreed that the tate of the caſe ſhould be altered in that aged, « and the 
fact introduced. 

7 = ſale 


— 
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te ſale alteration or diſpoſition as owners,” the commiſſioners may 
ſell and diſpoſe. of the ſame for the benefit of the creditors. 
Without minutely examining the various caſes that have been de- 
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termined on this ſtatute, it is ſufficient to ſay that they are reſoly- The EAS 


INDIA 


able into three claſſes; iſt, Where the bankrupt being the original Company. 


owner of goods has transferred the property to another but retain- 
ed the poſſeſſion, there the property has been holden to go to the 
aſſignees; except in particular caſes where an actual delivery of 
it at the time was impoſſible, but a ſymbolical delivery was made. 
The ſecond claſs is where the owner has placed property in 
the hands of the bankrupt for ſome ſpecific purpoſe, as to 
repair or work it up, to ſell it as a factor, or the like; in which 
caſes the property has been holden not to paſs to theaſlignees, be- 
cauſe it was not in the bankrupt's poſſeſſion as his own. Thirdly, 
where the property has been placed in the bankrupt's hands by 
another in ſuch a manner and under ſuch circumſtances as to 


make it appear to the world in general that he was the true owner 


of it, whereby he gains a falſe credit ; within which claſs the 
preſent caſe falls. The principal object of the act, as Lord 
Hardwicke ſays in Ryall v. Roꝛules (a), was to prevent traders 
gaining a deluſive credit by a falſe appearance of ſubſtance to 
miſlead thoſe who ſhould deal with them. It was once indeed a 
queſtion whether the preamble did not reſtrain the enacting part, 
and confine its operation to a poſſeſſion of the goods which had 
originally belonged to the bankrupt and were retained by him after 
a conveyance to another. But it was finally ſettled in Mace y. 
Cadel i (b that it did not, but that it extends to the goods of other 
perſons in the hands of the bankrupt. The only queſtion there- 
fore is what ſort of control or poſſeſſion will amount to a reputed 
ownerſhip within the meaning of the ſtatute. It muſt be ſome- 


thing ſhort of the real ownerſhip, becauſe the word reputed - 


is uſed in contradiſt inction to it; that is, according to Lord 
Hardwicke in Ryall v. Rewles, where a perſon by ſpecious acts of 
poſſeſſioa order and diſpoſition gives himſelf an appearance of 
property which he really has not. And accordingly the caſes 
have gone on that ground, that where the appearance of owner- 
ſhip in the trader was ſuch as to impoſe on the world, the ſtatute 
has attached on the property ſo placed in his hands. Such was 
the caſe in Mace v. Cadell, where the property was adjudged 


(a) 1 Yez, 372. (5) Cowp. 232. 
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to belong to the reputed huſband in whoſe name a public houſe | 
was kept, though in truth it belonged to the plaintiff his ſuppoſed 
wife. So here, to all appearance theſe goods were the property 
of Cameron; they were ſhipped, entered, warehouſed, and fold, in 


| his name, and the proceeds carried to his account by the Ef 


India Company. No dominion could be apparently more com- 
plete than his; he had the ſale and diſpoſition of it apparently for 
his own benefit. This accords alſo with the very object of the 
parties, which was to impoſe on the Ea India Company, and 
induce them to believe that the property was Cameron's: but they 
could not impoſe upon the Company without alſo impoſing on 
the reſt of the world; and that very circumſtance brings the 


caſe within the ſtatute. It cannot now be objected that the pro. 


duce in the hands of the Company does not come within the 
words of the ſtatute; becauſe it was holden in Ryall v. Rowles (a 
that choſes in action fall within the deſcription of chattels there 
mentioned; and the produce of goods muſt be conſidered in the 
fame ſituation as if the goods themſelves had remained in ſpecie. 
Nor can it be objected that no delivery could be made after the 


fale of the goods; for this may be conſidered as a book-debt; 


and in the caſe laſt mentioned it was held that in order to make 
good au aſſignment of ſuch a choſe in action, as far as might be, 
it was neceffary to give notice to the debtox ; but here no notice 
was given at the time to the EUS India Company; and therefore 
the parties did not do every thing which they might have done 
to render the transfer notorious. 

© Lawes contra. The property paſſed from the bankrupt to 
Taylor upon a good conſideration in the firſt inſtance ; and there 
has been no failure of that conſideration fince. It was not in the 
contemplation of either of the contracting parties to commit a 
fraud upon the bankrupt's creditors, but merely to contravene 
a private bye-law of the EA India Company; and as the Com- 
pany themſelves do not complain of that, no other perſon has a 
Tight ſo to do. Nor indeed does it appear that Camerom had any 
creditors at the time when the tranſaction took place; though it 


is ſtated that he was then a trader. The caſe therefore comes 
merely to a queſtion of conſtruction upon the ſtatute of James. 
The miſchief which that act was intended to remedy was certainly 
great; but the remedy being very pena! the Courts have always 


required the caſe to be brought ſtrictly within it. For which put- 


(a) 1 Fex. 372, and 1 Al. 177, 
poſs 


iN THE THIRTY-SEVENTH YEAR oF GEORGE III. 


poſe theſe things are neceſſary to be ſhewn; namely, a fraudulent 


poſſeſſion in the bankrupt maniſeſted by ſome act of notoriety, ——— 
accompanied with a power of diſpoſition ; the property alſo muſt 
be of that particular ſpecies deſcribed in the ſtatute; and it muſt The EAN 


be in his poſſeſſion at the time of the bankruptcy. As to the fact 
of poſſeſſion, it ſhould ſeem that the preſumption of property 
rather ariſes from the actual than the conſtructive poſſeſſion of 


goods. Here the actual poſſeſſion was firſt in the captain of the 
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ſhip on board of which the goods were, and afterwards in that 


of the Zaſt India Company; the bankrupt never had the actual 
poſſeſſion. But admitting a conſtructive poſſeſſioff to be ſufficient, 
yet the preſumption of property cannot ariſe from that alone, un- 


accompanied by notorious acts of ownerſhip. But poſſeſſion, 


whether actual or conſtructive, is only an equivocal circumſtance, 
capable of explanation, either, firſt, by ſhewing that it was 
unavoidable, as in the caſe of a ſhip at ſea, of which no delivery 
can be made; and therefore the delivery of the grand bill of ſale is 
held ſufficient, Atkinſen v. Maling, ante, 2 vol. 462.: or as where 
the property was too bulky for delivery, Manon v. Moore, ante, 67. 
2dly. Where the bankrupt has a poſſeſſion for ſome ſpecial purpoſe; 
as in Collins v. Forbes, ante, 3 vol. 316. 3dly. Where his poſſeſſion 


_ is conſiſtent with the deed under which the property is transferred 


to another, as in Cadogan v. Kennett, Cowp. 432. Jarman v. Woalloton, 
ante, 3 vol. 618. and other caſes of the ſame deſcription. Athly. 
Where the poſſeſſion of the bankrupt is uſual or cuſtomary, though 
the property is in another; and therefore ſuch poſſeſſion cannot have 
the effect of deceiving others or inducing them to give a falſe 
credit, as in 4:hinſon v. Maling, ante, 2 vol. 462. Now this caſe 
comes within all theſe exceptions z for here the bankrupt's pole 
ſeſſion was unavoidable ; becauſe in no other name could the 


goods have been brought home; it was alſo for the ſpecial purpoſe 


cf tranſporting the goods to England, and diſpoſing of them at the 
Company's ſales; it was conſiſtent with the terms of the contract, 
without which it could not have been executed; and it was alſo 
uſual and cuſtomary, and could not from the nature of the thing 
induce a falſe credit to be given to the bankrupt, his poſſeſſion 


being purely conſtructive. And where there is a lien on the 


goods, as there was in this caſe, the creditors cannot be in a better 


ſituation than the bankrupt, Falkener v. Caſe, 1 Bro. Ch. Ca. 125. 


Lord Kenyon, Ch. J. The caſes cited and relied upon by the 


defendant will not be ſhaken by a deciſion againſt him in this caſe. 
| | | There 
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1797. There is no doubt but that ſhips at ſea may be transferred by the 
delivery of the grand bill of fale, or that goods at ſea may he 
bun x aſſigned by a delivery of the bill of lading. The cafes, in which it 
The Eazr has been holden that the perſonal chattels of the wife may be 
Pei nol ſettled in truſtees, will alſo remain in force. How the queſtion ag 
to this laſt claſs of caſes would be now determined, if it were reg 
integra, I will not preſume to ſay: I lament that it ever wa 
decided that the pofſeſſion and apparent ownerſhip of perſonal 
property may be in one perſon and the title to it in another; for 
I think it would have been better for the public if the poſſeſſion of 
ſuch property (except in the caſe of factors) were to carry the 
title with it. The caſe of real property is in a different ſituation; 
no purchaſer is ſatisfied with the mere poſſeſſion of an eſtate; be- 
fore he purchaſes he calls for the title deeds and examines whether 
or not the poſſeſſor be entitled to the eftate. But the poſſeſſion 
of perſonal property is generally the title on which the world 

relies. | 
The ſtatute of Famer, on which the preſent queſtion ariſes, 
appears to me to be a wiſe regulation. It was paſſed when the 
commercial intereſts of this country were extremely well under- 
ſtood, and in a reign when as many wiſe proviſions were made 
for regulating both the internal and external trade of the country 
as were ever made in any equal number of years. And in my 
opinion every act of parliament that tends to prevent fraud oughtto 
receive an extenfive conſtruction and not to be frittered away, 
Now let us ſee what this caſe is; Cameron, who was the firſt 
mate of an ZE9/? India ſhip, had by the indulgence of the Ef 
India Company the privilege of ſending goods in their ſhip to a 
certain amount; by the private regulations of the Eaft India 
Company theſe privileges are only to be for the proper uſe of 
the reſpective officers, and never to be diſpoſed of unleſs the 
Company give ſpecial leave for that purpoſe; it appears alſo that 
Taylor ſhipped theſe goods in Cameron's name and as his pri- 
. | vilege; that they were entered in the Zaft India Company's books 
0 . as Cameron's, and ſold as his; it further appears that Taylor never 
4 could have got poſſeſſion of theſe goods until January 1795, and 
that no alteration as to the name of the owner of the goods could 
have been made either in the ſhip's books or at the India Houſe 
before Cameron's bankruptcy. Now in this caſe there were no 
documents which Taylor could have carried to market for the 
| purpoſe of transferring this property, as in the caſe of bills of 
| lading ; 
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lading : but the actual property was in Cameron one of the officers 1797. 


on board this ſhip; and all the evidence of title, on examining ——— 


the Company's books, ſhewed that the property was in Cameron. 
And the queſtion now is, Whether or not this be a caſe within 
the ſtatute 21 Fac. I. c. 20.? If it be not, I really do not know 
what caſe does come within it. That ſtatute meant that creditors 
ſhould not be deluded by falſe appearances. In this caſe falſe 
appearances were held out to Cameron's creditors; if they had 
made any inquiries at the ſhip reſpecting the title to theſe goods, 
it would there have appeared that they were entered as part of 
Cameron's privilege and in his name; if application had been 
made to the Eat India Company, they would have been informed 
that the goods were Cameron's, becauſe no other perſon had a 
right to put goods on board under the head of Cameron's privilege; 
if they had inquired at the time of the ſale, the anſwer would 
{till have been the ſame. Suppoſe Cameron had been defirous of 
raiſing money on the credit of theſe goods, the perſon advancing 
the money would reaſonably have concluded that they were the 
property of Cameron becauſe they were entered in his name. In 
ſhort, in whatever light this is conſidered, the whole is deluſion. 
The parties examining into Cameron's right could only have 
concluded that the goods were his property : whereas if the de- 
ſendants? argument were to prevail, thoſe who truſted to theſe 


appearances would be deluded by finding that another perſon was 


the owner by means of a ſecret tranſaction between Cameron and 
Taylor. Then it was ſaid that all this tranſaction was fair: as 
between Taylor and Cameron it may be ſo; but as between 
Cameron and his creditors it is not fair, but deluſion. Therefore 
it appears to me that Cameron had the poſſeſſion order and diſ- 
poſition of theſe goods within the meaning of the ſtatute and 
within the caſe of Ryall v. Rowles, in which it was decided that 
choſes in action were goods and chattels within that act. If we 
were to give effect to Taylor's demand in this caſe, we ſhould 
defeat all the proviſions of this act of parliament, which ought 
rather to be extended in its conſtruction than controlled. 
ASHHURST, J. This caſe appears to me to come directly with. 
in the words and meaning of the ſtatute of James, the object of 
which was to prevent perſons in trade obtaining falſe credit by the 
poſſeſſion and apparentownerſhip of goods not theirown,andthere- 
by deluding their creditors. Under theſe circumſtances any perſon 
would have advanced money to Cameron on the credit of theſe 
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1797. goods, he being the oſtenſible owner of them. This is a very 
—— beneficial act of parliamentz and though individuals may in 
Son bon ſome inftances ſuffer by it, the benefit which the public derive 
II from it infinitely outweighs ſuch private inconveniences, 
. GRosk, J. It is always unfortunate when the goods of one 
perſon are taken to pay the debt of another. By this act of par. 
liament if a trader has in his poſſeſſion the goods of another per- 
jon with the conſent of that other, and has the order and diſ. 
poſition of them, and the trader becomes a bankrupt, his com- 
miſſioners may diſpoſe of them for the benefit of his creditors, 
But this act was paſſed in order to prevent a trader's ob- 
taining a falſe and deluſive credit by the poſſeſſion of the goods 
of another; and if by having ſuch poſſeſſion the trader pain 
a falſe credit, the goods are to be diſtributed under this act to 
thoſe who may be ſuppoſed to have given him credit. Now this 
i caſe comes both within the words and meaning of this act of 
*' ' Parliament. Camerbn was the reputed owner of the goods, otherwiſe 
they could not have been brought to England in this manner, 
for they were brought here as part of his privilege ; he had the 
order and diſpoſition of them; they were carried to the Eaft India 
Company's warehouſe and entered in their books as his property, 
and ſold as his, no notice having been given to any perſon before 
the bankruptcy that the goods were not the property of Cameron; 
and the queſtion is, Who is entitled to the produce of them ? 
Under this act of parliament the commiſſioners are entitled to 
diſpoſe of it for the benefit of Cameron's creditors. Then it was 
argued that the money in the Zaft India Company's hands was 
not the ſpecies of property that this ſtatute had in view: but it is 
a choſe in action, and it was determined in Ryall v. Rowles that 
a choſe in action is within the proviſions of the act. 
LAwRENCE, J. It ſeems to me that the aſſignees are entitled 
to recover the produce of theſe goods on this ground, that Taylor 
cannot have a better title than he would have, if the colour which 
was given to this tranſaction were true. Now ſuppoſing theſe really 
had been the goods of Cameron, and he had agreed to aſſign them 
to Taylor on their arrival here, and on Taylor's accepting a bill of 
exchange ; on the arrival of the goods and acceptance of the bill 
by Taylor, Cameron ſhould have transferred them to Taylor or to 
his aſſignee after ſuch transfer Taylor or his agents ſhould either 
have taken actual poſſeſſion of the goods or given notice that they 
werg his property, otherwiſe. he enabled Cameron to have the 
| 3 apparent 
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apparent ownerſhip of the goods. When theſe goods were ſold 1797. 
at the Eaſt India Company's ſale, the money was received by the —— 


Company to the uſe of Cameron; in which caſe, according to Ryall _ von 
v. Rorules, in order to aſſign a choſe in action ſo as to take The EAT 


the caſe out of the ſtatute, notice ſhould have been given to the 
Eaſt India Company. But no ſuch notice was given, and for 
want of it Taylor gave Cameron an opportunity of defrauding 
other perſons by the oſtenſible ownerſhip of the goods. It was 


{aid indeed that, even if notice had been given, the Zaf? India 


Company would not have ſuffered any alteration to be made 
in their books before Cameron became a bankrupt: but that 1s 
immaterial as far as reſpeQs this caſe 5 notice might have been 
given notwithſtanding, and the effect of it would have been to 
prevent any perſons who inquired at the Eg, India- Hoe into 
the title of theſe goods being defrauded, becauſe there they would 
have been informed that the goods were not the property of 
Cameron, though they were entered as his in their books. Such 
notice therefore might have prevented the very fraud againſt 
which the act of parliament intended to guard. But two caſes 
have been much relied on, Collins v. Forbes, and Falkener v. 


. Caſe. With regard to the former, 1 was by no means ſatisfied 


with the deciſion ; it ſtruck me that, when the timber was de- 
livered to the officers of government in Kent's name and for 
his uſe, he had the poſſeſſion and order and diſpoſition of it: 
but the Court proceeded on this ground that the bankrupt had 
only the poſſeſſion of the goods for a ſpecial purpoſe, and had 
not the order and diſpoſition of them. But that is not the caſe 
here; it is not pretended that Cameron had not the order and 
diſpoſition as well as the poſſeſſion of theſe goods. And as to 


Falkener v. Caſe, it was clear that the policy was not in the bank- 


rupt's poſſeſſion, for he had pawned it to the broker; and there- 
fore that was not a caſe within the ſtatute 21 Fac. 1. So that 
neither of thoſe two caſes militates againſt our decifion in this 
caſe. 8 bebte 


Poſtea to the plaintiffs. 


INDIA 


86 ; - : * o 
Sr * 
D ID 


a I 
r 


2 n 


- 
"The 8 25 4 

No N Mt outs a BARE I 
5 a 44m Wear 8 2 1 


— —— 
RIES 


Bs 
8 


n 
. RP 


* 


Ate 
2 F * * 


* 


238 C A8ES N EASTER TERM 
1797. 0 
zl. == The Kine againſt J. A. HanRis. 


If« comvic- T HIS was a convition on the ſtat. 1 Fac. 1. c. 27. for killing 
Pay two hares with a gun. The conviction, after ſetting forth 
1 the information, ſummons, plea, and the evidence, concluded 
ſupported, thus, “ Whereupon all and ſingular the premiſes being ſeen and 
whether the fully underſtood, &c., it appears to us the ſaid juſtices that the ſaid 


— J. A. Harris is guilty of the offence charged upon him in and 
axed da- by the ſaid information; and thereupon it is conſidered and 
Whether the adjudged by us the ſaid juſtices that the ſaid J. A. Harris be con. 
Rat. : Je. 1. victed and he is hereby convicted by us the ſaid juſtices by the tel. 
 pealedby timony of, &c., of the offence charged upon him in and by the ſaid 
22 & 23 information according to the form of the ſtatute in ſuch caſe made 
Cr. . c. and provided.“ By the ſtatute 1 Fac. 1. c. 27. f. 2. it is enacted that 
. every perſon who {þall ſhoot at kill or deſtroy with any gun, &c. any 
hare, &c. (the ſame being proved, &c. before two juſtices, &c.)ſhall 
be by the ſaid juſtices committed to the common gaol of the ſaid 
county, &c. for three months unleſs the offender forthwith upon 
conviction pay to the churchwardens of the pariſh where the of. 
fence is committed or the party apprehended to the uſe of the 
poor of the ſaid pariſh the ſum of 205. for every hare, &c. 
Erſkine, on behalf of the defendant, propoſed to take ſeveral 
objections; 1ſt, That the ſtat. 1 Fac. 1. c. 27. was in this reſpe& 
virtually repealed by the ſtat. 22 & 23 Car. 2. c. 25. 
On a queſtion being then put by the Court, Whether the con- 
viction were not informal for want of an adjudication, 
Garrow, who was to have argued in ſupport of the conviction, 
admitted that this objection was deciſive ; on which 
Lord KENTON, Ch. J. ſaid, Without agitating the queſtion re- 
ſpecting the repeal of the ſtatute of James, which need not be 
diſcuſſed in this caſe, I am clearly of opinion that the eonviction 
cannot be ſupported for want of an adjudication. Before the 
caſe of R. v. Vipont (a) there had been determinations both ways; 
but in that caſe it was clearly ſettled that this was a fatal objeCtion, 
I have rather a fuller manuſcript of that caſe than is to be found 
in Burrow's Reports; and according to that Wilmot, J. ſaid © The 
other objection, for want of an adjudication, is ſtill more mate- 
rial. A conviction is in the nature of a verdict and judgment, 
and therefore it muſt be preciſe and certain. And notwithſtand- 


4 


(a) 2 Burr, 1163. 


ng 
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ing ſome old caſes in Salkeld (a) and in other books to the con- 
trary, 1 take it that the judgment is an eſſential point in every 
conviction, let the puniſhment be fixed or not. And ſo it was 
held in R. v. Hawkes (5) on a conviction for deer-ftealing, 
though the penalty there was fixed at 50. certain; and in that 
caſe Mr. Fazalerly cited two caſes to the ſame effect. This matter 
alſo came before the Court in Ty. 9 Geo. 1. on a conviction on 
the ſat. 1 Geo. 1. c. 48.3 and there the conviction was only ideo 
confideratum ęſt quod convittus 2, &c.; and though that point was 
not there decided, it appears to have been the ſenſe of the Court 
that the conviction was bad for that reaſon. That caſe is reported 
in Modern Caſes in Law and Equity (c): but it is totally miſtaken 
there, as indeed are nine caſes out of ten in that book.” There- 
fore, without conſidering the other point concerning the virtual 
repeal of the ſtatute of James which I deſire to leave untouched, 
I am clearly of opinion that this conviction cannot be ſupported 
for want of an adjudication. | 
Per Curiam, 


Conviction quaſhed (d). 
(a) Vid. R. v. Chandler, Salk. 378. 
(e) Vid. R. v. Aſoton, 8 Med. 175. 


(d) Another conviction againſt the ſame defendant was alſo quaſhed for the ſame ob- 
jection. See alſo R. v. A. Hall, Coup. 60.; and R. v. Dimpſey, ante, 2 vol. 96. 


— 


(5) Vid. 2 Str. 8 58. 


The Kino againſt The Sheriff of SURRY. 


A RULE had been obtained calling upon the plaintiff in a cauſe 
of © Baker v. Alderman” to ſhew cauſe why the attachment 
which had regularly iſſued againſt the ſheriff for not bringing in 
the body ſhould not be ſet aſide upon payment of coſts, bail 
having been put in, and no trial having been loſt. ns 
Reader ſhewed cauſe ; and inſiſted on the want of an affidavit 
of merits, which he ſaid was neceſſary to entitle the defendant 
in the cauſe to ſet aſide the attachment; for which he cited a 
caſe from the maſter's notes of the King v. the Sheriff of Surry, 
in a cauſe of Brooke and others v. Woolley, in Eafter Term laſt ; 
when ſuch an affidavit on the part of the defendant applying was 


from the defendant in the cauſe, but not if it come bond 3 
he muſt make oath. c aa a e bona fide from the ſheriff himſelf, 


But where ſuch attachment has regularly ifſued, the Court will on no account relieve 
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holden to be neceſſary. And he ſuggeſted that this application, 


—— though in the name of the ſheriff, was in truth made on the pan 
1 1 of the defendant. 
The Sheriff 5g, in ſupport of the was denied 8 the ſheriff was FRY 


of SURRY, 


his name to the defendant in the original action, but was mere] 
endeayouring to relieve himſelf from a reſponſibility which he 
had incurred by his omiſſion. He ſaid that it was prepoſterous 
to call on the ſheriff to make an affidavit of merits, of which 


he muſt be ignorant: and he cited Hill v Bott (a), where the 


Court held under the ſame circumſtances that the attachment 
ought to be ſet aſide, as the plaintiff was put in the ſame ſitu- 
ation that he was originally entitled to be in. 

Reader obſerved that it did not appear that there was not an 
affidavit of merits in that caſe, though that not being imme. 
diately in queſtion it was not noticed in the report of the caſe. 
Lord Kenyon, Ch. J. Where the application is really made 
on behalf of the ſheriff, it canot be expected that he ſhould 
make an affidavit of merits; though if it were an application 


on behalf of the defendant himſelf, we ſhould certainly require 


ſuch an affidavit. But to prevent colluſion in the preſent or any 
future caſe of this kind, we ſhall require an affidavit to be made 
on the part of the ſheriff that this application originated from 


him, and was not made in colluſion with the defendant in the 


cauſe; and if that be done, the plaintiff will have no reaſon to 
complain, as he will be put in the ſame ſituation that he was 


originally entitled to be in. 


The matter ſtood over for the affidavit to be received from the 
ſheriff, which was accordingly produced and read on a ſubſequent 
day: but it appearing there that the ſheriff had diſcharged the 
defendant out of his cuſtody on his own undertaking to appear 
and put in bail, and had neglected to take Fra a bail-bond as 
is required by the ſtatute, 


The Court, on this objection being taken, and on conſideration 


of the caſe of Fuller v. Preſt (), refuſed to relieve the ſheriff 


who had been thus guilty of a breach of his duty; and there- 
fore 


Diſcharged the ruk- 


1 (a) Ante, 4 vol. 35% | (5) Ante, 109 · 
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THE declaration ſtated that on 2 th Fuly 1796 at Je 
viz. at London, & c. in conſideration that the plaintiff at the 


requeſt of the defendant would enter himſelf as a mariner on 


board the ſhip Neill Malcolm, whereof the defendant was then 
maſter, and bound on a voyage from Jamaica to London,” and. 


would proceed on the voyage as ſuch mariner, and would do 
his duty as an able ſeaman, the defendant undertook and to the 
plaintiff promiſed three days after the arrival of the ſaid ſhip Neill 
Malcolm at London to pay him as ſuch mariner fifty guineas as 
wages for his ſervice during the voyage. It then (tated that the 
phzintiff on the ſame day, &c. entered on board the ſaid ſhip as a 


Ms SF: 
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May 17th, 


The plain- 
tiff cannot 
recaver up- 
on a written 
cantract 
made in 
amaica 
— by 
the laws of 
that iſland 
was void for 
want of a 


ſtamp. 


mariner to ſerve during the voyage, and that he did accordin gly | 


ſerve and do his duty on board the ſame until the 29th July L 790» 
at which time the ſhip was on the high ſeas; and although the 
plaintiff was ready and willing and offered to remain and ſerve 


on boird the veſſel, &c. for the reſidue of the voyage, yet the 


defendant contriving and intending to injure the plaintiff would 
not permit him to remain on board the veſſel, but without any 
reaſonable cauſe and againſt the conſent of the plaintiff diſcharged 
him from his ſervice as ſuch mariner, and obliged him to quit the 
veſſel, It then (tated the ſubſequent arrival of the hip: at Lon- 
don, &c. and the refuſal of the defendant to pay the plaintiff his 
wages; and that in conſequence of ſuch diſmiſſal of the plaintiff 


from the veſſel he had loſt the advantage which would otherwiſe 


haye accrued to him from ſerving on board during the remainder 
of the voyage. The ſecond count ſtated that in conſideration 
that the plaintiff at the requeſt of the defendant had entered 
himſelf as a mariner on board the ſaid veſſel on the ſame voyage 


the defendant made his certain note in writing ſubſcribed with his 


hand, and. thereby three days after the arrival of the Taid ſhip 
Neill Malcolm at London promiſed to pay the plaintiff by the 


name of William Alves the ſum of fifty guineas if the plaintiff _ 


did his duty as an able ſeaman: it then ſtated that the plaintiff 
did accordingly enter, and all the other facts mentioned in the 


| firſt count. There were other counts for work and labour, 


upon a quantum meruit, and upon an account ſtated. 


At 
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At the trial before Lord Kenyon at the fittings after laſt term at 
Guildhall the plaintiff proved the facts as ſtated in the declaration 
and produced the note mentioned in the ſecond count, which was 
dated “ Jamaica 25th July 1796,” and was in theſe words; 
cc Three days after the arrival of the ſhip Neill Malcolm at 33 
c J promiſe to pay to V. Alves fifty guineas, if he does his duty 
« as an able ſeaman;“ ſigned John Hodgſon.” There was no 
ſtamp on the paper, and the defendant gave in evidence a law of 
Famaica paſſed before the date of the note, whereby a certain 
ſtamp was impoſed on all inland bills of exchange and on all pro- 
miſſory and other notes (a); and contended that the paper in 
queſtion not being ſtamped was void by the operation of that law, 
and not being evidence in the country where it was made it could 
not be received in evidence in a court of juſtice here. And 
Lord Kenyon being of that opinion, a verdict was taken for the 
plaintiff generally, with leave to the defendant to move to enter 
a nonſuit on that ground. Accordingly Mingay on a former 
day having obtained a rule for that purpoſe, 

Garrow and Eſpinaſſe now ſhewed cauſe againſt it. 1ſt, The 
paper given in evidence was not a promiſſory note but an 
agreement, and therefore not within the ſcope of the law of 


Jamaica. By that agreement the plaintiff undertook ſor his 


good conduct as a ſailor during the voyage, and the cap. 
tain in conſideration thereof undertook to pay him fifty guineas 


for his labour. In Carlos v. Fancourt in error (5), the Court held 
that a promiſe in writing to pay money on a contingency could 


not be declared on as a promiſſory note within the 3 & 4 Ann. 
c. g. becauſe it was not a negotiable inſtrument ; but they alſo 
held that it might be declared on as a ſpecial agreement ; and 
accordingly the declaration in this caſe is ſo framed. But 2dly, 
if the Court ſhould hold this to be a promiſſory note within the 
law in queſtion, till they will not ſuffer the defendant to avail 
himſelf of an abjetion which is merely founded on a revenue 
law in a foreign country, and does not enter into the merits of 
the tranſaction between the parties. The operation of ſuch a 
law is merely local, and has never been holden proper to be 


(a) The law in queſtion impoſed a ſtamp duty on (c every piece or ſheet of paper, &c- 
& on which ſhall be written any inland bill of exchange draft or order, &c. promiſſory or 
4c other note, where the ſum or value expreſſed therein or made payable thereby ſhall be 
« above 201. and not exceeding 50. , the ſum of 15. 3d. when the ſum ſhall be abore 
4 gol, and not exceeding 2000., the ſum of 15. 8d., &c." 
(5) Ante, 5 vol. 482. 


enforced 
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enforced by a foreign judicature (a). Beſides, 3dly, There is a 1797. 
count on a quantum meruit; and if the paper could not be 

received as evidence of the ſpecial undertaking, then the plaintiff HH 
was at liberty to prove his actual ſervice for five days on board the Honocek, 
ſhip, and to recover for the value of his labour during that time, 

as it was proved that he did not deſert his duty, but was forced 

out of the ſhip by the defendant's contrivance. 

Mingay, contra, inſiſted that the contract was entire, and unleſs 
the plaintiff was entitled to recover for the whole he could not 
recover at all. In going upon the count for the quantum 
meruit, he will be eſtopped by the defendant's ſhe wing that 
there was a contract in writing. It was never known that 
where a contract being illegally framed cannot be enforced as 
ſuch, the plaintiff can avail himſelf of the execution of part of it 
to recover pro tanto. 

Lord Kenyon, Ch. J. This is a promiſſory note, though not 
negotiable, and as it is not ſtamped it cannot be received in 
evidence. Then it is ſaid that we cannot take notice of the 
revenue laws of a foreign country : but I think we muſt reſort to 
the laws of the country in which the note was made; and unleſs 
it be good there jit is not obligatory in a court of law here. But 
as there is a count on a quantum ' meruit, which was not con- 
ſidered at the trial, and as the inſtrument could not be given in 
evidence for want of the ſtamp, there muſt be a new trial in 
order to give the plaintiff an opportunity of recovering on the 
general count ; therefore let there be a new trial. 

X * abſolute for a new trial, 


(a) Vid. what is ſaid by Lord Manifetd in Holman v. Fohnſon, Cowp. 202. | 


NzaLz and Others again M. Ds Cana and F. DR Zaun, 
EouNo. "DT 


'HIS was an action of aſſumpſit; to which the defendants Ina plea in 
. Pleaded, in abatement, that the ſuppoſed promiſes, if any — 


ſuch were made, were made by them jointly with one B. De perſon 


Garay, and not by them without the ſaid B. De Garay, which ſaid __—_ 
B. De Garay is ſtill alive, to wit, in Spain ; wherefore, &c. the defend. | 
ant, it is 


not neceſſary to lay a venue. And if it be pleaded that ſuch other perſon is alive, to wit, in Spain, it 
will be conſidered as pleaded without any venue, 7 
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- To this "Y the plaintiff demurred ; and aſſigned for WY 


— that no certain venue or place within this kingdom where the (aig 


NIAIR 


B. De Garay is alive is alleged or ſhe wn in the plea; that the fig 


1 B. De Garay is in the ſaid plea alleged to be alive in Spain, which 


Ar. 


and the reaſon given for it in the books is, 


- is conſidered in this reſpect as no venue at all. 


allegation being of a tranſitory nature ought to have been pleaded 
or averred at the place or venue mentioned in the declaration; 
and that the defendants in their plea varied from the place or 
venue mentioned 1 in the declaration withouk as nocelbty for ſo 
doing. | 

Marryat in fappert of the demurrer, aſter premiſing that in 
every caſe of a tranſitory nature the defendant is bound to follow 
the venue laid in the declaration except in caſes where local matter 
is to be pleaded, objected to the plea, 1ſt, Becauſe the fad of 
B. De Garay's being alive was pleaded without any ' venue laid 
in this kingdom ; and 2dly, Becauſe the venue in the plea was a 
departure from the venue in the dectaration. Firſt, wherever a 
material and traverſable fact is pleaded, a venue muſt be alleged; 
ecauſe in ancient 
times the venire iſſued to the particular place where the fact hap. 
pened. Here. no venue is laid; for a venue out of the kingdom 
Second!y , but 
the other is a more forcible objection: this is not only a ground 
of demurrer, but before the ſtatute which required the cauſes 
of a demurrer to be ſpecified a departure from the venue 


laid in the declaration was not aided by pleading over, though 


the want of a venue was. In Collins v. Sutten, 1 Lev. 149.; 


1 Sid. 234.3; and 1 Keb. 816., judgment was given for the plain- 


tiff on this ground on the authority of two caſes, the one in 
9 Ed. 4. 46., the other Dixon v. Williams, H. 1665. ; in the latter 
of which the judgment for the plaintiff was affirmed on a writ of 
error. Formerly it was doubted whether a matter that aroſe in 


a a foreign country could be tried by a jury of this, but that doubt 


was ſoon removed by deciding that the venue is only alleged 
for the ſake of conformity; Dowdales caſe, 6 Co. 46. b.: but {till 
in a tranſitory matter the defendant cannot depart from the venue 
laid in the declaration; Bridgwater v. Bythway, 3 Lev. 113. 


In Dal. 18. the plaintiff declared on a bond in London; the de- 


fendant pleaded that it was made at D. in the county of N., and 


jt was holden that the plea was bad. 


Walton, contra. iſt, Where the objeQion taken in the plea to 


the writ applies to the perſons ſuing or to thoſe who ought to 


have | 
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have been joined, it is not neceffary that there ſhould be any 1797. 
venue at all. 2dly, If in common caſes à venue be neceſſary, it — 
is not neceſſary in this particular caſe where the fact is pleaded == 

in a foreign country. 3dly, At all events the venue in this plea Dz Garar, 
may refer to the venue in the declaration. Firſt ; No venue is 

neceſſary in pleas in abatement, in which reſpect there is a dif- 

ference between pleas in bar and pleas in abatement. If alien» 

age be pleaded in bar, 1 it muſt be pleaded with a venue; if plead- 

ed in abatement, no venue is neceſſary. We et v. Sutton, 2 Lord 

 Raym. 853 ; Pie v. Cooper, 2 Lord Raym. 1243; and Ord v. 

Howard, 12 Mod. 125. In Scaqven v. Garrett (a), where the de- 

fendant pleaded his privilege of attorney of the Common Pleas, it 

was objected that no place was laid where the defendant was at- = 
torney, nor where the Court of Common Pleas was: but Holt 

Ch. J. ſaid that it was not neceſſary, becauſe that being a matter 
concerning the perſon of the defendant ſhould be tried where the 

writ was brought (5). So in Fevens v. The Adminiſtrators of 

Levemere (c), to debt for rent on an indenture of demiſe the de- 

fendant pleaded under the ſtatute 32 Hen. 8. c. 16. that Leue- 

mere was an artificer born out of the obedience of the king, to wit, 

at Paris in the kingdom of France : one objection was that no 

place was laid where Levemere was an alien artificer ; but it wag | 
anſwered by the Court that that mitter ſhould be had where the a 
writ was brought. Again in Nutt v. Mills (d), where the de- 

fendant pleaded in abatement that before the exhibiting of the 

bill he was knighted, it was objected that there was no venue 

laid where the defendant was knighted 3 but Holt Ch. J. ſaid 

« There needs none, becauſe the plea going to the perſon it ſhall 

be tried where the action is laid.” So in Blake v. Dodemead and 

Wife (e) it was holden on a writ of error that on a ſcire facias by 

baron and feme on a judgment recovered by the wife dum ſola 

the plaintiffs need not allege by way of venue where they were 

married: it was inſiſted by the counſel for the defendants in 

error (and their argument was adopted by the Court) that this 

was only a ſurmiſe relating to the perſon of the plaintiff and was 

but in nature of an exc-ption in abatement; and that as to mat- 

ters which go only in abatement of a writ it is not neceflary to 


lay a venue. If ſo, faying that the other partner B. De Garay is. 


(a) 2 Cord 25. 1173. (5) See alſo Willi:ms v Drury, 12 Med. 195 
(e) Sund 8, (4) 2 Lord Raym. 1014. : 
le) 2 Lord Roym. 1505. and 2 Str. 775. 
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1797. alive in Spain may be rejected as ſurpluſage. This plea is allo 
m— warranted by a variety of precedents in the ancient as well ag 
5 modern books of entries. Lib. Placitaudi, 179; Raft. Entr. 106. 
DzGazar. 6, pl. 5; 62. 4. pl. 3. and 62. 5. Pleas of joint-tenancy; 1 Yad. 
Entr. 19. plea of tenancy in common; Hearne's Pleader, 2. a plea 
of co-executor defendant; 1 Mod. Entr. 10. plea of co-obligor; 
ib. 20. plea of a partnerſhip ;- and Imp. Inſtr. Cler. 160. Secondly, 
Where the Court has juriſdiction to try the original queſtion, as 
they have to try the promiſes in this caſe, they have alſo juriſdic- 
tion to try any collateral fact that ariſes incidentally in the courſe 
of the cauſe, though it ariſe in a foreign country. 6 Co. 47. l. 
a Caſe cited in Dozwdal:'s caſe ; and ib. 48. a. another caſe there 
cited. And in Dottin v. Dowrich (a), in debt on bond condi. 
tioned for payment of money on the return of a certain ſhip from 
the Ifle of May to this country, the defendant pleaded that the 
ſhip was on, &c. ſafe at the Iſle of May in parts beyond the ſeas, 
to wit, at Chudleigh, but that ſhe was diſabled on her voyage, &c.: 
On this Lutwiche obſerved that the venue in the plea was repug- 
| nant and abſurd ; that according to ſeveral authorities it was un- 
neceſſary, and that he had taken particular notice of this to pre- 
vent ſuch abſurdities (if poſhble) for the future. In 1/derton y, 
Ilderton (ö) the defendant having pleaded in dower ne unques 
accouple, the plaintiff rephed that ſhe was married to T. 1der- 
ton at Edinburgh in that part of Great Britain called Scotland, and 
the replication was ruled to be good. Thirdly, if a venue were 
neceſſary in this plea, the place where B. De Garay is alleged to 
i be alive, to wit, in Spain, may be underſtood to be in 1Middlecs. 
18 8 No other county is mentioned, and then this place may be refer- 
6 1 | red to the county in the margin. Quarles v. Searle, Cro. Fac. 96; 
=_ and Sutton v. Fenn, 3 Will. 339. 
= Marryat, in reply, obſerved that moſt of the caſes cited by 
1 the defendant on the firſt head were caſes of pleas to the perſon 
= | of the party on record; that the precedents alluded to only 
3 „ | fhewed at the moſt the want of a venue in thoſe caſes ; and that 
48 "the caſe of 7/derton v. Ilderton at leaſt proved the neceſſity of ad- 
| Hering to the venue laid in the declaration. 
1 | The Court took time to conſider of the caſe, and now their 
AJ 0 . opinion was delivered, as follows, by 4 
| Lord Kenvon, Ch. J., who firſt ſtated the pleadings. It» 
certainly _ down i in the books as a general propoſition that ſome : 


4 1 (a) 1 Lutz. 6c9,700, (3) 2 H. Bl, Rep. 145. 


. Wu. k 8 
* place 


k Tue TaRTi-skVENTn Year of GEORGE Iii. 
place ſhould in pleading be alleged for every material fact which 
is alleged and may be traverſed ; and that without neceſſity the 
defendant ſhall not vary from the venue laid in the declaration, 
as where ſome local matter is pleaded. But to this it is admit- 


ted that there is an exception, and that there needs no venue 


where matter is pleaded in abatement which concerns the perſon ; 


and to take this cafe out of that exception, it has been faid that 


joint-tenancy, &c. in the plaintiff with another not named is ſuch 
plea z but that is not the caſe of a ſimilar plea that rhe defendant 
and another not ſued were joint contractors. But this diſtinction 
is not true; both are pleas concerning the perſon z and Lord 


Chief Baron Comyns in his Digeſt, vol. 1. P. 22. title © Abate- - 


ment” (F 8), claffes the plea of a perſon not ſued being a joint 
contractor with the defendant; as a plea in abatement to the per- 
ſon of the defendant. When this was argued we doubted whether 
a diſtin tion might not hold, which had formerly been allowed, 
between pleas in abatement to the perſon of the defendant triable 
by record, and thoſe triable by a jury; in which latter caſe it 


has been Holden that there ſhould be a venue in the plea. This 


the Court held in Stephens v. Squire, Garth. 362. which was the 
caſe of an attorney who pleaded his privilege without annexing 
His writ of privilege to his plea ; and the plea was holden to be 
bad for want of a venue, as it was not a matter triable by the 
record. The like was determined in Fawkener v. Annis in t 
Ventr. 264, where the privilege of Chancery was held to be ill- 
pleaded without a venue. But however this might have been 
formerly, it will not now be neceſſary to diſcuſs it, ſince the ſta- 


tute of Queen Anne has directed that the venue ſhall come from 


the body of the county. In conſequence of which it is laid down 
by Eyre Ch. J. in the caſe of Iderton v. Iderton, 2 H. Blackflone 
161. that the principle now is, that the place laid in the declara- 
tion draws to it the trial of every thing that is tranſitory z and 
it ſhould ſeem that neither forms of pleading nor ancient rules of 
pleading eſtabliſhed upon a different principle ought now to pre- 
vail: and that ſince a defendant who pleads a matter ariſing in a 
foreign countty would be obliged to lay the ſame venue as laid 
11 the declaration, the repeating that venue, or laying no venue 
at all, is a diſtinction without a difference. And upon theſe 
principles that Court decided that a replication to a plea of ne 
unques accouple, ſtating the marriage to have been at Edinburgh 


in Scotland, without laying any venue in England, was a good re- 
1 plication 
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1797. plication, for that as the inſerting it in the replication would he 

———— nugatory, the want of it can do no harm. On the authority of 

# — this caſe which ſtands on the principles of ſound ſenſe, this ple, 
Dea. is good, notwithſtanding there is no venue alleged. 

| With reſpect to the ſecond objection, if the plea be good not. 

withſtanding the want of a venue, the alleging the faQs of the 

plea in a foreign country will not vitiate the plea ; for the ground 

on which ſuch objection has prevailed is, that the ſtating a thing 

to have happened in a foreign country, without going on to ſay, 

to wit, in the pariſh of Sz. Mary le Bow, or ſome ſuch place, i; 

in effect pleading a traverſable fact, without alleging a venue for 

its trial: but when it is ſettled that no venue is neceſſary the 

foundation of this ſecond objection fails. Therefore there muſt he 

| Judgment for the defendants, 


Thurſday, DaLMER againſt BARNARD. 
May 18th. 


The third A Rule was granted calling on the plaintiff to ſhew cauſe why | 


clauſe of ihe a certain bond and warrant of attorney to confeſs judgment 
annui:y a . 


requiring and all other aſſurances given for ſecuring an annuity to the 
1 plaintiff from the defendant and one Thomas IV Haley ſhould not 
the cenſdera- be delivered up to be cancelled, and why the judgment entered 
— in this cauſe ſhould not be vacated. The material facts appeared 


bend fide to be theſe; the defendant about January 1791 agreed to become 


ſt . . 1 
the caffe. ſecurity with V haley for the payment of an annuity of 100/. to 


_ paidfor the plaintiff in conſideration of the ſum of 600/., which Whaly 
r i . . . 
her Sema © * was to receive. The tranſaction was negotiated by Mr, Rown- 


xr hg T: tree; and it was admitted that there was an agreement at the 
quired to be N A 
In non yen y: time that the granters might redeem the annuity on payment of 


and if fuch 65 Ol., which was not then reduced to writing, but was after- 
conſideration 


money be wards and after the memorial had been enrolled under the act of 


—— „a be, parliament indorſed by way of memorandum on the bond. The 


half of the purchaſe money was paid to Whaley by a man of the name of 
AY on C Howſon, who acted as agent for the plaintiff, who was not pre- 


ſtated in the ſent at the time. The memorial enrolled was of a bond in the 


deed, and it 


is not ſuſi- penal ſum of 1200/7. from the defendant and Maley to the plain- 
cient to ſtate tiff for ſecuring to him the annuity of 1007. witneſſed by Roun- 
that it vas . 0 
paid by the tree and How/on ; at the foot of which was a receipt by the de- 
Principal. fendant and J//þaley for 6501. * which ſum of 600/. was the 
conlideration for the ſaid Thomas Whaley and A. Barnard execut- 
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ing the ſaid bond, and of granting the ſaid annuity thereby ſe- 


cured, and was advanced and paid by or for the ſaid F. Dalmer in 
promiſſory notes of the Bank of England, &. at the time of the 


249 
1797. 


Darmer 
agai 1 


ex-cution of the ſaid bond, as the conſideration for the purchaſe BANKAp. 


of the ſaid annuity : and which annuity was purchaſed by the ſaid 
J. Dalmer for his own uſe ; and which receipt is likewiſe wit- 
neſſed, & c. The memorial was alſo of two ſeveral warrants of 
attorney to confeſs judgment from Whaley and the defendant, in 
which the conſideration money was ſtated to have been paid by 


Dalmer, &C. 
Erſkine, Garrow, and Plowden, in ſupport of the rule ſtated 


ſeveral objections to the memorial, and the ſecurities. iſt. The 


firſt ſection of the 17 Geo. 3. c. 26. requires that a memorial of 
every deed bond inſtrument or other aſſurance for ſecuring an 


annuity ſhall within twenty days of the execution of the ſame be 


enrolled in Chancery, and every ſach memorial ſhall contain, 
amongſt other things, © the conſideration or conſiderations of 


| granting the annuity ; otherwiſe every ſuch deed, &c. ſhall be 


null and void to all intents and purpoſes.” Now here the power 
of redemption was part of the conſideration for granting the an- 
nuity, and it is not (tated in the memorial; therefore the ſecu- 


| rities are void by the expreſs terms of the act. But 2dly, If it 


be not required that the memorial ſhould ſtate any other conſi- 
deration than that which is expreſſed in the deeds, ſtill by the 
third ſeAion the deeds themſelves are void for want of inſerting 
the power of redemption, gdly, It is enafted “ that in every 
deed, &c. whereby any annuity ſhall be granted, the conſidera- 
tion really and bj, fide (which ſhall be in money only), and alfa 
the name or names of the perſon or perſons by whom and on whoſe 
behalf the ſaid conſideration or any part thereof ſhall be advanced 
ſhall be fully and truly ſet forth, &c., otherwiſe every ſuch deed, 


&c. ſhall be null and void, &c,.” Now here the conſideration 


money is falſely ſtated in the ſecurities to have been paid by 
Dalmer ; it was paid by Howſen for Dalmer, and ought ſo to have 
been ſtated; for the very object of the annuity act was to furniſh 
evidence of all theſe ſecret tranſactions, and moſt of its proviſions 


are calculated for that purpoſe. For this end it requires the, 


names of all the witneſſes to the ſeveral inſtruments to be inſert- 
ed in the memorial, in order that all the actors in the tranſac- 
tion may be known. Above all it is neceſſary to know the hand 

R 3 by 
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1797. by which the conſideration money was paid; otherwiſe the prin- 
————— Cipal when called upon to give an account of it may ſhelter hin. 
Datura ſelf by ſtating that he was abſent at the time, and that the pay- 


| ainſt ; 
| Bazxapy, ment was made by ſome fiQitious agent ſet up for the purpoſe N 
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who was never before heard of. Before the pafling of the ad 
the Courts had juriſdiction to ſet aſide fraudulent or oppreſſiye 
bargains of this ſort ; and the principal object of the Legiſlature 
in paſſing this act was to facilitate the means of detection by re- 
quiring an accurate ſtatement of the tranſaction while it was yet 
recent and could be checked by thoſe who were intereſted in dif. 
cloſing the truth. The caſe of the D. of Bolton v. Williams (a) 
is directly in point. There Lord Thurl:w in the firſt inſtance, 
and Lord Loughborough afterwards upon a rehearing, held the 5 
grant of an annuity to Creſave!/ from Mrs. Williams void for want 
of a proper memorial, the conſideration money being therein 
ſtated to have been vol by Creſwell, whereas in fact it was paid 
by one Jenkins, the agent for Creſwell. Lord Loughborough there 
ſaid that, “ If this could ſtand, it would be neceſſary immediately 
to repeal the act; for the conſequence would be that the memo- 
rial, which it was obvious ſhould ſerve as a check on theſe tranſ. 
actions, would be a cover to them.“ And in another place he 
[ ſaid, “ Thar he could not agree with the argument that the 
41 omiſſion of the actual mode in which the payment was made 
was a mere matter of circumſtance. Circumſtances of as little 
moment as the names of the witneſſes, &c. were required in 
1 other parts of the act. The object of the Legiſlature was that 
4 the whole tranſaction, the names of all the parties concerned, 

| of whom inquiry might be made or who might be called on as 

witneſſes, ſhould be inſerted. ” 

The Curt were of opinion that . he confederation” required by 
the 3d ſect. of the act to be ſtated in every deed, &c. whereby 
any annuity was granted, meant the conſideration which was 
paid by the grantee, ance which that ſection expreſsly requires 
« ſhall be in money only ;” and could not be extended to a power 
of redemption intended to be reſerved to the grantor. Though 

- if a clauſe of that nature had been inſerted in the deed (5), it muſk 
have been ſtated in the memorial according to ſeveral decided 
1 caſes. But they directed the e counſel to ſpeak to ths 
| laſt objection. 
5 (a) 2 V.. jun. 138. 152, 3. 4 Bro. Cha. Caf 297. S. C. 
(6) Vid. Stedmas v. Purchaſe, ante, 6 vol. 737; and Harris v. Stapleton, arte, 205. 
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| Gibbs and Adam, againſt the rule, relied upon the maxim u 1797. 
facit per alium facit per ſe- If 4. fend his ſervant to pay money, | 
it is a payment by 4. and may properly be ſo ſtated to be, This 
maſt be admitted to be true generally; and no reaſon has been BaRNAAD. 
urged why an exception ſhould be made upon the conſtruction 
Indeed the money cannot with propriety 
be ſtated to be advanced by a perſon ſtanding in the relation of a 
| It is true that the point appears to 
have been decided otherwiſe in the caſe cited: but the argument 
ſeems to have proceeded upon a miſtake in not ſufficiently attend- 
ing to the proviſions of the firſt and third clauſes, ' The firſt 
clauſe requires the names of all the parties to the deed, &c. to 
be ſtated, and for whom any of them are truſtees, &c,; all which 
is required to be ſtated in the memorial. The third clauſe, re- 
quiring the names of the parties by whom and on whoſe behalf 
the conſideration money was paid to be ſtated in the deed, has 
reference to the former proviſion, where the parties to the deed 
ſtand in the relation of truſtees for others: but here the principal 
who advanced the money, was the grantee of the annuity; and 
therefore he may with propriety ſtate that the money was ad- 
vanced by him or on his behalf. 


In the courſe of ſhewing cauſe againſt the rule a preliminary The Court 
objeCtion was taken by the plaintiff's counſe}, that the affidavit 
on which the rule was obtained could not be read, not being of attidavirs 
ſworn before any perſon authoriſed to take affidavits in this court, 
it having been taken before one hn Cojnaham who ſtyled him- 

ſelf “ high bailifF and chief magiſtrate of the diſtrict of Douglas 
in- the e of Man, of whom (they argued) that the Court do them. 
could not take notice either that there was ſuch a perſon, or 
that he filled the office he deſcribed, or that ſuch officer had a 
power of taking affidavits in the [fe of Man, or that this which 
purported to be ar affidavit taken before ſuch an officer was really 
ſworn before him, | 
VU pon reference to the affidavit it appeared in this form © ſworn 
the 6th day of February 1797 before me John 7:/naham high 
« bailiff and chief magiſtrate of the diſtrict of Douglas in the 
e of Man.” | 

There was alſo an affidavit ſworn in this Court by Foſeph 

Cbriſtian, who therein depoſed © that he had ſeen John Co/nrahans 
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of the annuity act. 


ſervant or agent to another. 
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1797. Eſq. high bailiff and chief magiſtrate of the diſtrift of Douphy 

in the e of Man write, and that he verily believed the name 

3 John Coſnaham ſubſcribed at the foot of the paper written, &c. 

Bazxand. (being that above deſcribed) was of the proper hand-writing of 
the ſaid John Caſnabam, &c. 

The Court were very clearly of opinion FI they could take 
cognizance of affidavits ſworn before foreign judictures, properly 
authenticated to them. That it was the conſtant practice fer 
the judges here to receive affidavits ſworn before the judges of 
Scotland and Ireland. And as to this not being properly authen. 
ticated before them, the afhdavit of Chriſtian ſworn in this court 
was a ſufficient anſwer to the objection in that reſpect (a). 

They were alſo of opinion that the third objection was fatal; and 

Lord Kenvox, Ch. J. ſaid, The Legiſlature having required 
that “ the name or names of the perſon or perſons, by whom 
and on whoſe behalf the conſideration was advanced, ſhould he 
truly ſet forth,” I think that the names of both the perſons ſhould 
be inſcrted when the perſon actually paying the money pays it 
on account of ſome other perſon. When this motion was firſt 
made, I alluded to the maxim gui facit per alium facit per ſe, wirh- 
out attending to the particular words of this act of parliament: 
but thoſe words are ſo explicit as to leave no room for doubt, [ 
wiſh there was an uniformity of deciſion in all the courts of juſtice 

1 | upon this act. Unſortunatꝭ ly the deciſions here on interlocutory 
Wl | motions are not the ſubject of a writ of error: but the deciſions 
| in Chancery on this ſubject may be reviewed by the Houſe of 
Lords on appeal. Now if the parties were diſſatisfied with the 
deciſion. in the caſe cited of the D. of Bolton v. Williams, they 

might have queſtioned its propriety in the Houte of Lords by 
appeal: but as that decifion was acquieſced in when the parties 
had an opportunity of going,to the appellint juriſdiction, it has 
acquired ſome weight by that circumſtance, And this very caſe 
was there decided; where the Lord Chancellor ſaid that the 
ſtatute required, and that it was cfſeutial to the juſtice of the 

4 caſe, that the name of the agent as well as the principal ſhould 

At be ſet forth, that the whole res geſiæ might appear for the ſake of 

4 a direction to every quarter from whence information may be 

collected. Et lex plus laudatur quando raticne probatur. I he 
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Legiſlature fore ſaw that much miſchief was done by effecting 


253 
197. 


tranſactions of this kind in a private room, where the money was ————- 


paid by an agent who received a large premium while the per- 


ſon actually advancing the money was in an adjoining room, Bagxan>, 


and that if the agent's name were not diſcloſed ſo that recourſe 
might be had to him to know what really paſſ-d the truth could 
not be obtained, ſince in ſuch caſe the principal not being preſent 
could not give all the information; and therefore they required 
the inſertion of the agent's name as well as that of the principal, 
And I perfectly agree with the opinions of Lord Thurlow and 
Lord Loughborough that if this conſtruction be nut put on the act 
of parliament the parties will have an opportunity of doing the 
very thing that the ſtatute meant to prohibit. Therefore as well 
on the authority of that caſe as on the words of the act of p irlia- 
ment I think that this rule ought to be made abſolute as far as 
reſpects the bond and warrant of attorney. 

ASHHURST, J. We ought not to narrow the conſtruction of 
this act of parliament, the words of which are ſo plain and the 
meaning ſo evident. If the plaintiff's conſtruQion were to prevail 
the words in the act “ by whom” would be rendered nugatory: 
but the Legiſlature appear to have added thoſe words to apply to 
iuch a caſe as the preſent. 

GRosE, J. The queſtion is, Whether every thing has been 
done in this caſe that coul be done and that the act requires ? 
Now it is plain both on the words and the meaning of the act that 
every thing that the act requires has not been done. I lament 
that our deciſions are not ſubject to review in every inſtance: but 
I lament that circumſtance the leſs in this caſe, becauſe if the 
plaintiff be diſſatisfied with our determination he may {till bring 
an action on the deed, and then if the objection under the act be 
pleaded the queſtion will appear on the record, and a writ of error 
may be brought. | : 

LawRENCE, J. It has been ſuppoſed that the deciſion in Th 
Duke of Bolton v. Williams proceeded on a confuſion of the firſt 
and third ſections of the act: but the third ſection ſays that a 
deed ſhall be void if the names of the agent and principal be not 
inſerted ; then.the warrant of attorney in this caſe is void and 
cannot be the foundation of a judgment. | 

The Court made the rule abſolute as far as reſpected the va- 
cating of the warrant of attorney and judgment, and diſcharged 
it as to the deed, - 8 | 
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234 CASES in EASTER TERM 
1797 
Thurſdoy, . Myers and three others again/ Epck. 


May 18th. | 
A promiſein THE declaration ſtated that in confideration that the plaintiſtꝭ 


iting di- | ; 
wy of would ſell to one T. Duxbury a quantity of cotton twil, 


B. and C., the defendant undertook to pay as much as it ſhould be worth, if 


a huule in 


trade, to pay T. Duxbury did not when thereunto requeſted ; that the plaintiff 


for goods to 1 : ; . 
—_—y accordingly fold and delivered to T. Duxbury a certain quantity, 


to another 
cannot be 


cannor ** pleaded the general iſſue. At the trial before Rooke J. at Low 
an action by ca/ter the plaintiffs to take the caſe out of the ſtatute of Fraud; 
a 3 <p gave in evidence the ſollowing letter written by the defendant dated 
valeof Tanuary1igth 1794. «© To Meſſrs. Myers, Fielden, Ainſworth, and 
: hes = * Co. If you pleaſe you may let the bearer Thomas Duxbury have 
dae _ ce {ix bunches of twiſt more than I told you, and I will be anſwer. 
the partacr- . able for them as before; and after this I will be anſwerable for 
* & one pack and no more; ſo when he pays you for the firſt half 
& pack, you may let him have another, and ſo on till I tell you to 
« the contrary; and you may make the invoice to us both,” &c. 
At the time when this engagement was entered into A:n/worth was 
a partner in the ſame houſe with the plaintiffs, and continued ſo 
till May 1795; during which time many parcels of goods were 
delivered to Duxbury, which were all paid- for by him who was 
debited for them in the plaintiffs' books. The goods in queſtion 
were furniſhed to Duxbury by the plaintiffs alone after Ainfaworts 
had retired from the partnerſhip, and Duxbury having failed to 
pay for them they demanded payment of the defendant, who 
ſaid it ſhould be ſettled, and requeſted time; but afterwards re- 
fuſing to pay, this action was brought. It was objected on the 
part of the defendant that the action could not be maintained by 
the preſent plaintiffs, becauſe Ainſꝛborth with whom alfo the con- 
tract was made was not joined with them, and he not being 2 
partner at the time when the goods were furniſhed (a), Roche ]. 
over- ruled the objection, conſidering the ſecurity as having been 
given to the houſe and not to the individuals; and the jury found a 
verdict for the plaintiffs. A rule was granted in this term calling 


(a) Other objections were made on the extent of the contract as ſtated in the letter, 
and other callatezal circumſtances; but the opinion of the Court was confined to the 
point fiateds 5 


02 


but the defendant refuſed to pay, &c.; to which the defendant 
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on the plaintiffs to ſhew cauſe why the verdict ſhould not be ſet 
aſide and a nonſuit entered, or a new trial granted (a). 

Law and Topping ſhewed cauſe againſt the rule. "The promiſe 
was not intended to be made to the partners nominatim, but 
as to a known houſe of trade, i. e. to them or ſuch of them as 
ſhould continue to carry on the buſineſs of the houſe. Perhaps 
the caſe might have been different if a new partner had been in- 
troduced, according to the caſe of Wright v. Ruſſell (O): but the 
deſendant pledged his credit to all the preſent plaintiffs, and he 
cannot be permitted to object that he alſo pledged it to another, 
And the defendant's own conduct is concluſive againſt him that 
ſuch was the underſtanding of the contract; for after Ainſworth 


2 ceaſed to be a partner, which was known to him, he admitted 


the debt and deſired time. The caſe of Barclay v. Lucas (c) is in 
point; where it was holden that a bond taken for the fidelity of a 
clerk, who was taken into the ſervice of the obligees as a clerk in 
their ſhop and counting-houſe, was not diſcharged by the obligees? 
taking another partner into their houſe, and that they might 
recover money received and purloined by ſuch clerk after the 
change of partners. That was ſo decided on the ground that it 
was intended as a ſecurity to the houſe of trade, and not to the 
particular individuals. And it was diſtinguiſhed from the caſe 
of Wright v. Ruſſell, the extent of which was doubted by ſome of 
the judges. 

Chambre, and Holroyd, contra. It may be doubted whether 
the caſe of Barclay v. Lucas is ſtridtly maintainable in point of 
law, conſidering the deciſion in Wright v. Ruſſell. But at any 
rate it is diſtinguiſhable from the preſent caſe. For there the 
action was brought by a!l the parties with whom the contract was 
made, and the breach was laid to be the non-payment to them, 
without mixing the intereſt of the perſon who had been taken into 
partnerſhip after the obligation made. Therefore in order to 
aſſimilate the two caſes, Ainſibarih ought to have joined in this 
action, ſuppoſing no other objection would then have ariſen; for 
as a Choſe in action cannot ſtrictly be aſſtgned, the action muſt 


be brought in the names of the original parties intereſted, Then 
it is urged that the intent was not to contract with the partners 
nominatim, but as a houſe : but the letter which is the written 


evidence of the contract, and on which alone it can be ſuſtained, 


(a) This branch of the rule was inſerted on account of the other parts of the caſe. 
(6) 3 Wilſ, 53. (c) N. 24 Geo, 3. cited ante, * vol. 291. 
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1707. is particularly addreſſed to Ainſworth as well as to the others by 
name; the argument therefore is not founded in fact. The in- 
were convenience of the conſtruct ion contended for by the plaintiff 
—— would be great; for then ſuppoſing the houſe had divided two 
and two, and carried on the buſineſs ſeparately, it might have 
been contended that the credit went with each. Then it is ſaid 
that the ſubſequent promiſe amounts to a new undertaking with 
the plaintiffs ; but that could not be ſupported, not being in writ. 
ing, unleſs it were conſidered to be an undertaking to be ſolely 
auſwerable for the goods: but the evidence ſhews that it was 
merely a collateral promiſe, and had refcrence to the antecedent 
engagement. | Y 
Lord Kenyon, Ch. J. I think that the rule ought to be made 
abſolute. We are to judge on the contract that the partics have 
made, and ought not to ſubſtitute another in lieu of it. Here the 
defendant contracted with Myers, Fielden, Ainſworth, and Co. 
Perhaps the defendant, when he entered into this contract, had 
great confidence in Ainſworth, and thought that he would uſe 
due diligence in enforcing payment of the goods from Duxbury 
regularly as they were furniſhed ; at leaft it is too much for us to 
ſay that, after Ain/wworth ceaſcd to be a partner, the defendant 
would have given the ſame credit to the remaining partners. I 
diſclaim going on the ground of fraud in this caſe, the jury not 
having found that there was any fraud, If on a new trial the 
plaintiffs can produce any other evidence to affect the defendant, 
they will have an oprertunity of doing fo. But we cannot fay 
that a contract, that on the face of it imports to have been made 
with five, ought to be conſtrued to be a contract made with four 
perſons only. I very much approve of the caſe cited from 
3 Wilſon. | | 
ASHHURST, J. This is not a contract made with a corporation; 
it is made with a partnerſhip conſiſting of a certain number of 
individuals: and when one of the partners left the buſineſs, it 
put an end to this engagement. If the plaintiffs had intended to 
| furniſh goods to Duxbuty after this alteration in the partnerſhip, 
” they ſhould have required a new undertaking. 
 Gross, J. The letter, on which the plaintiffs relied as an 
engagement on the part of the defendant to the partnerſhip houſe, 
is directed to the partners nominatim ; and therefore when 
Ainſworth ceaſed to be a partner, the plaintiffs ſhould have ap- 


plied to the defendant to renew his undertaking. I agree with 
the 
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the doctrine eſtabliſhed by the caſe in Wilſon, which is an authority 


for our determination againſt the plaintiffs. Bo 
LawRencs J. declared himſelf of the ſame opinion. 
Rule abſolute. 


———AZmV—b —— — 


BRTSTOw. againſt JAMES. 


4 Won was an action of debt on the 9 Ann. c. 14. for 18go/.; 
wherein the plaintiff: declared that the defendant after the 
1ſt May 1711, to wit, on the 1oth June, 1796, at &c. was in- 
debted to the plaintiff in 945 J. which the plaintiff had before that 
time and after the ſaid 1ſt May 1711, and alſo within three months 
next before the exhibiting of the plaintiff's bill in this behalf, /ci/. 
on 26th May 1796, at, &c. loſt to the defendant at one and the 
ſame fitting by{playing at cards with the defendant, and which 
the plaintiff had then and there paid to the defendant ; whereby 
and by force of the ſtatute (a) an action had accrued to the plaintiff 
to demand and have of the defendant 945 J. parcel of the 1890 /. 
above demanded. And alſo for that the defendant was indebted 
to the plaintiff in other 945 J. for ſo much money by the defend- 
ant before that time and within three months next before the 
exhibiting of the plaintifl's bill received to the uſe of the plain- 
tiff, whereby, &c. 
Plea in abatement that, if the ſaid ſum of 1890 J. in the hill 
and declaration mentioned be due and owing to the plaintiff, the 


fame is jointly due and owing to him from the defendant one 
6. R. and one G. A., and that the ſame or any part thereof is 


not due and owing from the defendant alone or without the ſaid 
G. R. and G. A., and that the ſaid G. R. and G. A. at the time 
of exhibiting the bill of the plaintifF againſt the defendant were 
and each of them was {till living, to wit, at, &c. 
. To this there was a general demurrer and joinder, - 
Holroyd in ſupport of the demurrer. There is no precedent of 
ſuch a plea in abatement to an action of debt given by a ſtatute for 
the doing of an illegal act. This diſtinction is not upon the 
form but on the nature of the action (0. Where the cauſe of 
action ariſes ex contractu ſuch a plea is good, but not where it 
ariſes ex delicto. In the former caſe the defendant may inſiſt on 
being ſued with others according to the legal operation of the 


(a) Stat. 9 Ann, c. 14. (5) Vid. Buddle v. Wilſen, ante, 6 vol. 369. 


contract; 
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contract; but in the latter he is anſwerable immediately for 4 


breach of a moral or political duty, and cannot inſiſt that other; 
Bets ro⁷ who were partners with him in the crime ſhould be joined with 


againſt 


Janes. 


him. This diſtinction was taken in Mitchell v. Tarbutt and 
others (a), where in an action on the caſe againſt ſeveral partners 
for negligence i in their ſervant, whereby the plaintiff's goods were 
loſt, a plea in abatement that there were other partners not named 
was holden bad. Though the form of this action is debt, yet the 


cauſe of it ariſes ex delicto for a direct breach of the law. All 


the parties concerned are wrong-doers; and therefore, as in 
treſpaſs or felony, each is anſwerable for the acts of the othery 
done in contemplation and purſuance of the illegal combination: 
Here the illegal act is the receipt of the money, and each per- 
ſon acting a part in the tranſaction is anſwerable as if he had 
received the whole; for if more than 10. be loſt at one ſitting, 
though to different perſons, the whole is iltegally received, 
Suppoſe inſtead of money goods had been loſt at play, and tro- 
ver had been brought againſt the defendant to recover them back 
under the ſame law, he could not have alleged that others were 
Jointly concerned with him in taking the goods. The two caſe? 
in this reſpect are preciſely {imilar z the wrongful receipt of the 
money in the one inſtance, and the wrongful converſion of the 
goods in the other, are both made illegal by this act. And the 
form of the declaration which is directed by the ſtatute makes no 
difference. The act directs that the money may be recovered 
againſt the awinner or winners; and therefore as under the game 
laws, where the penalty is inflifted on the perſou or perſons, the 
penalty may be recovered againſt one or all, though only one 
penalty can be recovered for the ſame offence (0). 

Migley, contra, was ſtopped by the Court. 

Lord Kenyon, Ch. J. I am very ſorry to be obliged to yield 
to the objection taken by the defendant : but it is impoſſible to 
ſay that this action of del5t for money had and received to the 
plaintiff's uſe ariſes ex delicto ſo as to exclude the plea in abate- 
ment. In the inſtance of trover, put at the bar, the nature of the 
action is deciſive; that ig a tort, and each perfon is there anſwer- 
able: but here the act of parliament ſays, that if any perſon ſhall 
loſe at play a certain ſum, he may recover it back again, not by 


way of a penalty but by way of a contract raiſed by the act; 


(e) Aue, 5 vol. 649. (5) Vid, Bull, V. P. 188, 9. 
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the ſtatute gives this action on the idea of there being a contract, 1797. 
and the act has always been conſidered as a remedial law. I ꝛ⁊vä· 2 
agree to the diſtinction taken between actions of tort and contract; _ oy 
that in the former the parties may be ſeparately ſued, but that in 125 oY 
the latter all muſt be joined if the defendant plead in abatement, 

This is an action founded on a contract raiſed by the act of 


parliament, and is not. diſtinguiſhable from other actions of 


contract. 150 
A$SHHURST, J. and GRoOsk, J. of the ſame opinion. 


LawRENCE, J. In a caſe in Strange (a) it was decided thats 
where the party grieved ſues on this ſtatute, the defendant may 
de held to bail; and in a caſe in Black/tone (6) it was faid that this 
ſtatute makes the winning of 10/7. at one time a nullity, and 
gives the loſer an action to recover back what ſtill properly con- 
tinues to be his own money. Then it is ſo much money received 
by the-defendant to the plaintiff's uſe. And in a Caſe of Brandon 
v. Pate (c) it was holden that the aſſignees of a bankrupt might 
under this ſtatute recover money loſt by the bankrupt before his 
bankruptcy; now that determination muſt have proceeded on the 
ground of its being a contract. 5 | 3 

The Court however gave the plaintiff leave to withdraw the 


demurrer, and to take iſſue on the fact in the plea. 
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(a) vid. Turner v. Warren, 2 Str. 1079. | 
( Vid. Bowes ve Booth, 2 Bl, Rep. 1226, (e) 2 H. Bl. Rep. 308. 
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The Preſident and Scholars of St. Jogx's College, —__ 
| OxFORD, againſt MURCoTT, A414 wth, 


N the trial of this action for money had and received by the A terif's 
defendant to the uſe of the plaintiffs a verdict was taken for _— 


the plaintiffs with damages 166/., ſubject to the opinion of this of the te- 


Court on the following caſe. ; | ener 
On the 21ſt of November 1791 V. Grant, the tenant of a farm ovtlaury, 


at Waſperton in the county of Warwick under the plaintiffs at — 


the yearly rent of 166/., was outlawed in an action of treſpaſs on RG a 
goods ſo diſ- 


the caſe upon promiſes at the ſuit of V. Priadle. On the 25th tts ined, and 


of April 1792 a writ of capias utlagatum directed to the ſheriff „ 


was reverſed : ruled that the officer was liable to pay the produce of the goods to the landlord in an 
action for money had and received, 1 he goods of a tenant are liable to a year's rent, notwithſtand- 


ing an outlawry in a civil ſuits : 


10 „5 
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1797. of the county of Warwick was ifſued againſt Grant ; on which 
the ſheriff on the 7th of May 1792 iſſued his warrant directed 
. to the defendant and other perſons, commanding them to ſeize 
againſt the goods and chattels lands and tenements of Grant, ſo that the 
Mvnc0TT* ſheriff might cauſe the ſame to be appraiſed and ſeized into his 
majeſty's hands; under that warrant the defendant entered upon 
the farm in the occupation of Grant, and took poſſeſſion of all 
the goods and chattels that Grant then had upon the premiſe, 
The ſheriff then ſummoned a jury to take an inquiſition by virtue 
of the writ on the 11th of May, but the inquiſition was then ad. 
journed to the next day, when it was taken. On the 11th of 
ay (the defendant being then in poſſcſhon of the farm and of 
e goods and chattels of Gran? under the faid writ) the Reverend 
T. Eylſßb on behalf of the plaintiffs applied to the defendant, 
FE | and ihformed him that a year's rent of the farm was due to the 
1 plarrſtiffs from Grant, and that he intended to diſtrain for it: the 
1 | defendant then offered to make the diſtreſs for the plaintiffs, and 
ſaid he could do it as well as another; Mr. Welſh then gave the 
defendant direCtions to make the diſtreſs, and accordingly on 
the 12th of May he diſtrained part of the effeQs already in his 
001 poſſeſſion under the writ, but not any of the crops growing on 
* ; li the premiſes. Being himſelf an auctioneer, he on the 18th of 
1 May ſold by auction ſufficient to produce the 1664. due for rent 
and the expences of making the diſtreſs, and about a week after 
the ſale the defendant told Mr. We fo that the buſineſs was all 
finiſhed, that he had lodged the money in the hands of his bankers, 
and it was ready whenever the College choſe to demand it. 
About a fortnight afterwards Mr. Welſh applied to the defendant 
for the money, but the defendant then told him that he had had 
1 advice upon the buſineſs, that he apprehended the diſtreſs was 
FE not legal, and he would not pay the money. The defendant 
1 continued in the occupation of the farm under the writ, and 
when the crops growing on the farm became ripe reaped them, 
and got in the harveſt. On the 4th of Ociober 1792 the outlawry 
againſt Grant was reverſed. On the 24th of October a writ of 
amoveas manus on the reverſal of the outlawry was iſſued; and 
on the 7th of November a warrant, iſſued by the ſheriff on the 
Wt: ſaid writ, was delivered to the defendant ; and the. defendant on 
= the ſame day quitted the poſſeſſion of the farm, and the tenant 
| re-entered. In July 1793 after the defendant had ouitted the 
poſſeſhon 


1 
ES 
LL, 

* $5 
AION 
"TE 
4 
YZ > 
ö = 
We 
9 I. 
<8 4 
(++ 4} 
By 
— * 
£48 
ee” 
ogy 
Fes; 4 
4 * 
n 
oy 
"ay 
. 
"37; 
* . 
3 
8 
«oY 
- ay 
Ros 
IE 
2 
» 4 
ant oy 
"ok 
7 
8Þ 
IS 
8 
SY 20g, 
x 
I 
oy 
3 
e 
2 . 
. 
12 
3 
Es 
TS 
8 
aa 
* 
8 
* 
£ g 4 
EY 
- L 
V7} 
vw 
s 5 
£ 
* + 
20 408 
$a 
"xd 
B 
3 
n 
8 
5 
3 
i888, 8 
3 
Hed 
1 
. 
* 
p... F 
1 * 4 
5 
1 & 
* 
* . J 
e's * g . 
Pl 
1 . 
8 
R$ 
< * 
Las 
3 ; 
Fre 
F 1 
PA 4 
a" 
"IN 
os, 4 
"7 
52M 
* : 
BE” 
42.48 
Re 
4-8 
$5 
ws" 
BY 
EE", 
LIE 
Wa 
5 
5h 


2 RE: * 
1 5 
4” ro 7 N 


IN THE THIRTY-SEVENTH IEAR or GEORGE III. 261 


poſſeſſion of the farm Mr. Welſh again applied to him for the 1797. 
166 J., but the defendant refuſed to pay it, ſaying that he had 
expended money in getting in the crops upon the farm, and if wr 5 
Grant would pay him for that expence he would pay the 166%. ME 7 
to the plaintiffs. | ts 
Vaughan, for the plaintiffs, admitted that the perſonal goods 
and chattels of the tenant became forfeited and veſted in the 
crown immediately on the outlawry, and that the profits of the 
lands were veſted in the crown from the time of the inquiſition 
found; Brition v. Cole, Salk. 395; and therefore if the out- 
lawry had remained in force, as it preceded the diſtreſs, the 
goods ſeized would have been the property of the crown and 
not of the tenant. But it appears in the caſe that the judgment 
of outlawry has been reverſcd; and therefore it becomes material 
to conſider the effect of a reverſal of ſuch a judgment. * Out- 
lawry in civil actions is conſidered as in the nature of civil proceſs 
to compel an appearance to the ſuit. If the outlaw appears, 
pays all coſts, puts in ſufficient bail, and does every thing he 
can to put the plaintiff in as good a condition as he would have 
been in originally, the Court reverſes the outlawry upon motion 
without any writ of error.” 4 Burr. 2549. The form of the 
reverſal is, * Ideo conſideratum eft quod prædictus W. G. de utla- 
garid prædictd exoneretur, et ed occaſione non molęſtetur in aliquo nec 
gravetur, ſed jit et eat inde quietus, Wc,” Co. Entr. 689; Lill. Entr. 
465. The effect of the reverſal then is to reſtore the party as 
fully and completely to all his rights and all his property as if 
no proceſs of outlawry had ever iſſued. Perhaps the plaintiffs 
might have objected at the trial to the production of the record 
of outlawry, becauſe after the reverſal it ceaſed to be an operative 
judgment. After a judgment of outlawryis reverſed, the tenant may 
maintain treſpaſs for any injury done to the land by a ſtranger du- 
ring the outlawry ; Manwville's caſe, 13 Co. 21,22; Ognell's caſe, Cro. 
Eliz. 270; or he may maintain an ejectment, and lay the demiſe 
during the time of the outlawry, or bring trover for the goods 
even againſt the ſheriff after he has ſold them. In Eyre v. Mood- 
fine (a), where on an outlawry againſt a termor for years the term 
was ſeized and ſold, two judges, againſt the opinion of one, held 
; that the termor ſhould have his term again, for the outlawry 
5 being reverſed it was as if there had been no record, and the 


| (a) Cro. Elix. 278. 
Vor. VII. 8 Queen's 
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Queen's intereſt was but conditional, that is, good if the outla 

were good. The ſame doctrine as to the Queen's title being con- 
ditional is alſo to be found in Buckley v. Wilkinſon, 2 Show. 683 
Hoe's caſe, 5 Co. go. b.; and in Shin. 615. where Lord Holt laid, 
e“ when the outlawry is reverſed, by relation the money was the 
property of the party all the time.“ Then if the goods were 
the property of the tenant, the diſtreſs made on behalf of the 
plaintiff was legal, and the plaintiff is entitled to the produce 
of the ſale. But, ſecondly, even if the diſtreſs were illegal, it is 
not competent to the defendant to difpute the authority under 
which he acted. This being an action for money had and re. 
ceived, the plaintiffs are entitled to recover the money that the 
defendant has received for them and cannot in conſcience retain, 
The defendant voluntarily acted as the agent of the plaintiffs in 
receiving the money, and he cannot now {helter himſelf under 
the other character that he ſets up, that of ſheriff's officer. le 
the plaintiffs had employed any other perſon to levy the diſtreſs, 
it would not have been competent to him to avail himfelf of the 
rights of any other perſon as againſt them; then neither can the 
defendant be permitted to do ſo, though he happen alſo to be the 
ſheriff's officer. To whoſe uſe was the money received, if not 
to the plaintiffs”? It could not be received to the uſe of the 


crown, becauſe the reverſal of outlawry has extinguiſhed all title 


in the crown. If received to the uſe of the tenant, the goods by 
the ſale of which the money was produced were the goods of the 
tenant, and then the diſtreſs was legal. 

Romilly for the defendant. By the judgment of outlawry 
againſt the tenant the property of the goods ſeized was veſted in 
the crown, and therefore they were; not liable to the plaintiffs 


diſtreſs. * By the outlawry the plaintiff recovers nothing, but 


the King taketh the whole benefit thereof.” Co. Litt. 288. ö. In 
R. v. Baden (a) the ſame point was eſtabliſhed, though the counſel 
for the plaintiff in error attempted to take a diſtinction between 
an outlawry in a civil and a criminal ſuit. As to the effect of 
the reverſal of outlawry ; it only puts the defendant in outlawry 
in the ſame ſituation in which he was when the judgment in out- 
lawry was pronounced; and the caſes cited ſor the plaintiffs 
eſtabliſh that doctrine: but the party is not put in the ſame ſitu- 
ation if during the outlawry the goods could be deveſted out of 


(a) Show. P. C. 72. 
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him by any intermediate proceſs; a deciſion in favour of the 
plaintiffs would be productive of great injuſtice, for the tenant 


could not replevy the goods when they were taken; or make 


any defence to the diſtreſs on account of the judgment of out- 
lawry then outſtanding againſt him. The caſe cited from Cole 
ſhews that the tenant might have maintained trover for theſe 
goods; and if ſo, he is of courſe entitled to the produce of them 
now they are ſold, With regard to Eyre v. M oodſine, which was 
cited to ſhew that a termor might recover his term after the out- 
lawry was reverſed; it does not prove that an ejectment brought 
againſt a tenant during the term would have been made good by 
the reverſal of the outlawry; And He's caſe ſhews that there 
could be no property in the tenant during the outlawry: But, 
ſecondly, it is ſaid that the defendant having acted for the plain- 
tiffs cannot ſet up this defence and it was aſked to whoſe ufe 
was the money received by the defendant z the anſwer is, that it 
was received to the uſe of the crown during the outlawry, and 
to the uſe of the tenant after the outlawry was reverſed: If the 
tenant were to ſue the defendant for the produce of theſe goods, 
the latter could make no defence, as is manifeſt from the caſes 
cited by the plaintiffs; therefore he ought not to be anſwerable 
in this action alſo. . 

Lord Kenyon, Ch. J. This is a moſt diſhonourable defence 
to the action. I will not conjeCture for what purpoſe the outs 
lawry was contrived, or whether or not there was any colluſion 
between the parties in order to turn all the profits of this farm 
into an improper channel it is ſufficient to ſay that the outlawry 
turns out to be wrong from the beginning; and if the goods on 
the farm were not duly in cu/todia legis, they are clearly anſwer- 
able to the plaintiffs for rent. At the time when the college 
made this diſtreſs, they found the defendant in poſſeſſion of the 
tenant's goods under this ſuppoſed outlawry ; the defendant; per- 


haps looking forward to the time when the outlawry would turn 


out to be invalid, ſaid to the plaintiffs; © I am already in poſſeſſion 
of the tenant's goods, and I will make the diſtreſs for you” 
he accordingly made the diſtreſs, ſold the goods, and now has 
the money in his hands, and yet objects to paying it to the 
plaintiffs, becauſe he ſays that by means of the outlawry the 
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property in the goods was deveſted out of the tenant! But the 


outlawry is reverſed; there is now no incumbrance on the goods; 


and in point of honeſty and of law the defendant ovght to pay 
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264 CASES in EASTER TERM 
1797. this money to the plaintiffs. It would be a diſgrace to the law: 
of the land if on this queſtion the mind could deliberate. There 
St. Joun's 

College is not even a ſemblance of argument in point of reaſon in the 
2 again N defence; and the artificial reaſoning of the defendant is cut up 

by the roots by the arguments and authorities cited on behalf of 

the plaintiffs. I am glad to find that the law falls in with the 

juſtice of the caſe, and that the plaintiffs are entitled to recover. 

ASHHURST, J. The inſtant this outlawry was reverſed the 
judgment of outlawry became mere waſte paper, and the rights 
of all the parties were reſtored to the ſame ſituation as if no out- 
Jawry had taken place. In this caſe the defendant made this 
diſtreſs for the plaintiffs at his own requeſt ; and having received 
the money he objects to pay it over to his employers on another 
account with which they have no concern : but having taken upon 
himſelf to act as their bailiff, and the bar which before exiſted 
being now removed by the reverſal of the outlawry, it appears 
that he has received money for the uſe of the plaintiffs, which in 
conſcience he is not entitled to retain merely on account of his 
having ſome demand on the tenant. And with regard to that 
demand, the defendant is not without a remedy ; for if during the 
time he was in poſſeſſion under the outlawry he was put to any 
expence in reaping and getting in the crops, he may maintain an 
action againſt the tenant to recover thoſe expences. 

GRosk, J. declared himſelf of the ſame opinion. 

LAWRENCE, J. The defendant's counſel has taken it for 
granted that there is no diſtinction in this reſpect between an 
outlawry at the ſuit of the party and in the caſe of the King, 
But in Greaves v. D' Acaftro(a), R. v. Southerby (5), and R. v. 
Pritchard (c), a diſtinction is taken between proceedings at the 
ſuit and for the benefit of the crown (d) and an outlawry in a 
civil ſuit; and in the latter inſtance it was ruled that“ the land- 
lord ought to be ſatisfied a year's rent, becauſe a capias utlagatum 
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(a) Bunb. 194. (5) The . (c) B. 269. 

(4) By ſtat. 8 An. c. 14. J. 1. it is enacted that no goods on any meſſuage lands, 

&c., leaſed for lives years, &c., ſhall be liable to be taken by virtue of any execution, 
unleſs the party at whoſe ſuit the execution is ſued out ſhall before the removal of ſuch | 
goods from off the premiſes by virtue of ſuch execution or extent pay to the landlord all 

rent due not exceeding one year's rent. And ſe&. $. contains a proviſo that nothing in 
the act ſhall extend to let hinder or prejudice her majeſty her heirs or ſucceſſors in the 
levying recovering or ſeizing of any debts fines penalties or forfeitures; but that it ſhall 

| be lawtul for her majeſty, &c. to levy recover and ſeize ſuch debts fines penalties and 
foifeitures in the ſame manner as if the act had not been made. 5 
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at the ſuit of the party is to be cont dered only as a private exe- 
cution.” And therefore, even if this outlawry had not been re- 
verſed, the * would have been entitled to a year's rent. 

| Poſtea to the plaintiffs, 


————— 
BarNEs againſt TROMOWSKx. 


Dr on a charter-party of affreightment not under ſeal. 
The charter-party, being produced at the trial at York before 
Roote, J. appeared to be dated the 26th September 1795, and 
ſigned by the name of M. Trompowſky, and atteſted by one 
Knieriem, whoſe ſeal as a ſworn broker was affixed to the in- 
ſtrument. A witneſs was called, who was a merchant reſiding at 
Hull long converſant in the Riſſia trade and in habits of cor- 
reſpondence with the defendant, and who proved the ſignature to 
the charter-party to be his handwriting; he alſo proved that 
eight years ago a ſworn broker named Knieriem was living and 
reſident at Riga, and he had not heard of his death. Another 
witneſs proved that he knew Knieriem acting there as a broker in 
1790; but neither of theſe witneſſes knew his handwriting, After 
the plaintiff had gone through his whole caſe, it was objected, 
amongſt other things, that the charter-party was not duly proved : 
but the learned Judge thought there was ſufficient evidence to go 
to the jury; and the plaintiff recovered a verdict. A rule was 
obtained on a former day in this term calling on the plaintiff to 
ſhew cauſe why the verdict ſhould not be ſet afide and a new 
trial had on the ground of this as well as ſeveral other objections, 
which were ſtated; but the Court deſired the plaintiff's counſel 
on ſhewing cauſe to confine themſelves to this objection. 
| Law, Chambre, and Raine, ſhewed cauſe againſt the rule 
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contending that under all the circumſtances this was the beſt 


evidence within the power of the plaintiff to produce. In Swire 
v. Bell (a), where the party could not examine the ſubſcribing 
witneſs to a bond by reaſon of his intereſt in the cauſe, proof 
of the handwriting of the obligor was held ſufficient. By parity 
of reaſoning the ſame mode of proof ought to be received here z 


for the witneſs lives at Riga, and cannot be compelled to attend 


by any proceſs; he might equally refuſe to be examined if a 
commiſſion were ſent out; and that mode of examination has 
fallen into diſuſe from the heayy expence and difhculty attending 
it. Beſides, proof of the handwriting of the ſubſcribing witneſs 


(a) Ante, ; vol. 371. 
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is only a medium of proof of the handwriting of the contractin 


party; and as this inſtrument is not under the ſeal of the con- 


Barnes 
againſt 
Tzom- 

FOWSKYe 


tracting party himſelf, but has its force from his ſignature only, 
this proof is ſufficient. In the proof too of foreign inſtruments 
more latitude has been allowed than in general caſes between ſub. 
ject and ſubject. Even where the ſubſcribing witneſs, though a 
ſubject, had been abſent in the Ea Indies (a) for five years, Lord 
Mansfield held in Coghlan v. Williamſon (b) that proof of the 
obligor's handwriting and of his admiſſion of the debt was ſuffi. 
cient. And upon a motion for entering a nonſuit the Court cone 
curred with his Lordſhip, the point being given up by the defend. 
ant's counſel, upon the ground of his admiſſion of the debt. 

Gibbs, Heywood Serjeant, and Holroyd, contra, were ſtopped by 
the Court. 

Lord Kenyon, Ch. J. We ought not to ſuffer this point ta be 
called in queſtion ; it is too clear for diſcuſſion, I do not ſay that 
proof of the handwriting of the contracting party is not under 
any circumſtances ſufficient where there is a ſubſcribing witneſs; 
as if no intelligence can be obtained reſpecting the ſubſcribing 
witneſs after reaſonable inquiry has been made; but here the 
witneſs is a known perſon reſiding at Riga. Generally ſpeaking, 


every inſtrument, whether under ſeal or not, the execution of 


which is witneſſed, muſt be proved in the ſame manner, regularly 
by the witneſs himſelf if living; if dead by proving his hand- 
writing; if reſiding abroad by ſending out a commiſſion to ex- 
amine him, or at leaſt by proving his handwriting, which laſt 
indeed is a relaxation of the old rule, and admitted only of late 
years. I remember the caſe alluded to which was tried at 
Guildhall, where the ſubſcribing witneſs being domiciled in a 
foreign country Lord Mansfield permitted evidence to be given 
of his handwriting, That opinion was received with approbation 
at the time on account of the neceſſity and convenience of the 


caſe; and I myſelf. have adopted it in caſes which have been tried 


be fore me (c). The ſame medium of proaf has alſo been admitted 
where 


(a) Vid. 26 Geo. 3. c. 57. . 38. by which deeds executed in the Eaſt Ind ies and at- 
teſted by witneſſes there are made evidence on proof of the handwriting of the parties 
ard of the witneſſeg, 

() Dougl. 93. 

(e) Wallis v. Delancey, Sittings at V eftminſer, 13th Feb. 1790, cor. Lord Kenyon. 
Debt on bond dated in 1774, which had been executed by the defendant at New York 
in America to the plaintiff, who was averred to be truſtee of Sir Frederick laldiman. 
There were two witneſſes to the bond, and it was proved thus; evidence was given of 


the handwriting of Rivington one of the ſubſcribing witneſſes, who was in America. 


Objection was taken that this was not ſufficient without proving alſo the handwriting 


of ine ooligor; and Lord Kenyon being of that opinion, it was proved according!y- 
a "Dn 4 . 2d 


ol 
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where the ſubſcribing witneſs has been ſought for and could not 
be found, ſo as to furniſh a preſumption that he was dead. But 
the rule has never been relaxed further than theſe inſtances ; and 
there is neither neceſſity nor convenience in doing ſo. The caſe 
of Swire v. Bell went on the ground that the ſubſcribing witneſs 
was intereſted at the time of the execution and alſo at the time 
of trial. | 

ASHHURST, J. of the ſame opinion. 

GRrost, J. Where there is a ſubſcribing witneſs, the parties 
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— — 
BARNEG 
againſt 
Ton- 
rowskr. 


thereby agree that the proof of their handwritng ſhall be made 


through that medium. 

LawRENCE, J. Even an acknowledgment by the obligor him- 
{elf has been held not to be ſuſhcient evidence on the plea of 
non eſt factum (a). 


Rule abſolute. 
(a) Abbot v. Plumbe, Dougl. 2 15. ; 


2 


TyTE againſ} GLODE and ME 4 Sheriff of Mid- 
DLESEX. 


Saturday 
May 20th. 


T HIS was an action on the 29 (a) Elia. c. 4. againſt the ſheriff Coſts are due 


for treble damages for taking more upon a levy of execution 
upon the plaintiff's goods than the fees allowed by that act. The 
declaration after ſetting forth the neceſſary proceedings in the 
former ſuit (6) ſtated that nevertheleſs the defendants not re- 
« garding their duty nor the ſtatute in ſuch caſe made and pro- 


to the plain- 
tiff who re- 
covers treble 
damages in 
an action on 


29 Eliæ. c. 4. 


againſt the 
ſheriff for 


taking more than the fee allowed by that ſtatute on levying under an execution againſt the plain» 


tiff s goods 


(a) In 1 Salt 371. it is faid that it appears by the Parliament Rolls to have paſſed in 
the 28 Ellx. 

(5) Vide the form of ſuch declaration in Woodgate v. Knatchbull, ante, 2 vol. 148. 
and King v. Marſack, ante, 6 vol. 771. | 


* _ „ 
4 ©. —_ 


2d Objection that the hand-writing of V. Moreton the other ſubſcribing witneſs ſhould * 


allo be proved, and that he alſo was abroad or dad; otherwiſe non conſtat but he might 
have been ſubpœnaed here. Lord Kenyon thought that ſome evidence of that ſort was 
neceſſaty, Whereupon the plain'iff proved that there had been a man of the name of 
Moreton who had lived as clerk with Rivington the other ſubſcribing witneſs ; but it 
could not be proved that his name was William, or that it was the hand- writing of that 
Moreton, or that that Moreton might not now be in England; all which was urged by 
E, ſtine againſt the admiſſion of the proof. But Lord Kenyon held it ſufficien t; for this 
being the caſe of a foreign tranſaction, though perhaps the evidence was capable of being 
more perfect, yet it was ſufficient and reaſonable evidence to go to the jury at leaſt, unleſs 
it were rebutted by ſome evidence on the other fide. The expence of ſending out a com- 


miſſion would (he ſaid) in many caſes be more than the value of the ſum in diſpute. 
84 e vided, 
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ce vided, received, and took of the plaintiff for executing the 
cc ſaid execution more or other conſideration and recompence than in 
c the ſaid act is limited and appointed in that behalf, viz. 15 f. 6d. 
& more than in the ſaid act is limited, whereby the plaintiff is 


«6 endamaged and aggrieved to the amount of the ſaid 155. 6d.; 


&« contrary to the form of the ſtatute,” &c. The plaintiff ob. 
tained a verdict, and had judgment for his treble damages under 
the ſtatute, and the Maſter taxed coſts for him. 

Laber moved that the Maſter might review his taxation, con- 


| tending that no coſts were due in this caſe under the ſtat, of 


Glouceſter (a), and none were. given by the act of Elizabeth, on 


which the action was framed. The rule is laid down in Pilfold's 


caſe, 10 Co. 146. that where a man either before or by the ſtatute 
of Glouce/ier could not recover damages, if a ſubſequent ſtatute in 
a new caſe give damages either ſingle double or treble, there the 


plaintiff ſhall not recover coſts, for the act creates and gives a 


recompence where none was given before. Now this is not an 
action for extortion for which damages might have been recover. 
ed before, but for taking more than the fpecihe recompence 
given by the ſubſequent ſtatute of Eligabeth. The caſes (5) which 
have been lately determined on this point were caſes in which 
general damages were recovered for injuries which the parties 
might have ſuſtained before the ſtatute of G/2vcefler, though the 


particular remedies were given by ſubſequent ſtatutes: but the 


ſtatute of Elizubeih for the firſt time created a particular duty in 
the ſheriff not to take more than a certain fee, and gave a new 
remedy for the breach of it to the party grieved. 


Lambe was to have ſhewn cauſe mer this rule in the firſt in · 


ſtance : but 
T he Court were dearly of opinion that there was no founda- 


tion for the motion; for that the rule was eſtabliſhed in a variety 


of caſes, Witham v. Hill (c) Fackſon v. The Inbabitants of Caleſ- 


worth, Ward v. Snell (d), and Crefwell v. Hoghton, that where 
by any ad ſince the ſtatute of Gloucefier an aclion is given to the 


Party grieved he is entitled to coſts if he ſucceed, though he had 
no remedy before ſuch act. And therefore they 


Refuſed the rule, 


(a) 6 Fd. 1. Co 1. 
(5) Fackjon v. The Inhabitants of Caleſworth, ante, 1 1225 71. and e v. Hagbian, 
ante, 6 vol. 355. 


(c) 2 Will. 91. 0 (040 1 H. Bl. Reps 18. 


K tv 
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MARRIOTT againſt HAMPTON: 


TH E defendant formerly brought an action againſt the pre- 
ſent plaintiff for goods ſold, for which the plaintiff had be- 
fore paid and obtained the defendant's receipt; but not being 
able to find the receipt at that time, and having no other proof 
of the payment, he could not defend the action, but was obliged 
to ſubmit and pay the money again, and he gave a cognovit for 
the coſts. The plaintiff afterwards found the receipt, and brought 
this action for money had and received in order to recover back 
the amount of the ſum ſo wrongfully enforced in payment, But 
Lord Kenyon was of opinion at the trial that after the money had 
been paid under legal proceſs it could not be recovered back 
again, however unconſcientiouſly retained by the defendant, 
though the caſe of Moſes v. Macfarlan, 2 Burr. 1009, was re- 
ferred to; and thereupon the plaintiff was nonſuited, 

Gibbs now moved to ſet aſide the nonſuit and to grant a new 
trial; relying on a ſubſequent caſe of Live/ay v. Rider, E. 22 
Geo. 3. B. R. where on a ſimilar motion the Court held ſuch an 
action maintainable. And he preſſed for the opinion of the Court 
in order that the queſtion might be ſettled. 

Lord Kenyon, Ch. J. I am afraid of ſuch a precedent. If 
this action could be maintained I know not what cauſe of action 
could ever be at reſt. After a recovery by proceſs of law there 
muſt be an end of litigation, otherwiſe there would be no ſecu- 
rity for any perſon. I cannot therefore conſent even to grant a 
rule to ſhew cauſe, leſt it ſhould ſeem to imply a doubt. It often 
happens that new trials are applied for on the ground of evidence 
ſuppoſed to have been diſcovered after the trial ; and they are as 
often reſuled: but this goes much further, 

ASHHURST, J. of the ſame opinion. 

| Gros, J. It would tend to encourage the greateſt negligence 
if we were to open a door to parties to try their cauſes again be- 
cauſe they were not properly prepared the firſt time with their 
evidence. Of the general principle there can be no doubt; and 
though the laſt caſe cited ſeems to throw ſome ambiguity upon 
Jt, yet ſome of the poſitions there ſtated (a) are ſo entirely re- 
pugnant to every principle of law, that I have leſs difficulty in 
diſregarding the whole authority of it. 


(a) Which his Lordſhip read from the note of it. 
LAWRENCE, 
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1797. LawRENCE, J. If the caſe alluded to be law, it goes the 
m— length of eſtabliſhing this, that every ſpecies of evidence, which 
3 f was omitted by accident to be brought forward at the ttial, may 
Haur rox. ſtill be of avail in a new action to overhale the former judgment; 

which is too prepoſterous to be ſtated. 
. Rule refuſed, 


| Saturday | HARPER againſt CARR. 

May 20th, | 

A church- TRESPASS for ſcizing and carrying away a ſhip's anchay 
— at Liverpool. It appeared at the trial before Rovke, J. at the 
ing adiſtreſs | 
for a poor's [aſt aſſizes for Lancaſter that the defendant, who was a church. 


Sq warden, took the anchor in queſtion as a diſtreſs for non-pay. 


ns ment of a poor rate under a warrant of magiſtrates which was 
to the = produced. Whereupon it was contended on behalf of the de- 


pag wag fendant that this aCtion. could not be maintained againſt him 
£24 U. 2. 


e. 44-z in alone, but that the magiſtrates under whoſe authority he had 
— acted ought alſo to have been made defendants under the 24 
made defend- G. 2. c. 44. by which it is enacted “ that no action ſhall be 
— mm brought againſt any conſtable, headborough, or other officer, &c. 
action of for any thing done in obedience to any warrant under the hand 
— + pal or ſeal of any juſtice of the peace, until demand in writing hath 
my _— been made, &c. by the party intending to bring ſuch action, &c, 
the magif- of the peruſal and copy of ſuch warrant, and the ſame has been 
zune 152 refuſed, &c.; and in caſe after ſuch demand and compliance 
— — therewith, &c. any action ſhall be brought againſt any ſuch con- 
nos omg ſtable headborough or other officer, &c. without making the juſtices 
ought firſt who ſigned or ſealed the ſaid warrant defendants, that on pro- 
— ducing or proving ſuch warrant at the trial of ſuch action the 


and hear jury ſhall give their verdict for the defendant, notwithſtanding any 
r defect of juriſdiction in ſuch juſtices, &c.” The learned Judge 
defence. thought that a churchwarden diſtraining for a poor's rate was 
not within the protection of that ſtatute, and overruled the ob- 

jection. The defendant then entered upon his defence, upon 

which many other queſtions aroſe, which are unneceſſary to be 

here ſtated as the judgment of the Court was confined to the ob- 

jection firſt mentioned. The jury found a verdict for the plain. 

tiff under the Judge's direction for the value of the diſtreſs, with 

leave to the defendant to move to enter a nonſuit if the Court 

thought the objection fatal. 


Cocbellj 


FP 
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e : . 
Cockell, Serjt. accordingly on a former day in this term ob- 1797. 


tained a rule niſi for that purpoſe ſaying that there was no diſ- 
uinction in this reſpect between a churchwarden afling under the 
warrant of magiſtrates in diſtraining for a poor-rate or under an 
order of removal. In all caſcs he is in the ſituation of any other 
officer on whom a duty 1s thrown by law which he is bound to 
execute, He 1s not therefore in the ſituation of a party acting 
in his own cauſe; nor are the juſtices bound to grant the war- 
rant of diſtreſs merely on his application; it is their duty to ſum- 
mon the party firſt, and hear what he has to ſay againſt it; and 
they muſt firſt ſatisfy themſelves that the rate has been regularly 
made and publiſhed, and a proper demand made upon the party. 
The Court lately refuſed to grant a mandamus to juſtices in 
Cumberland (a) to iſſue a warrant of diſtreſs before they had ſum- 
moned the party and heard what he had to object. Beſides it 
appears from a review of the ſtatutes that the Legiſlature had 
this deſcription of officers particularly within their view in afford= 
ing protection to thoſe who were charged with the execution of 
proceſs. The 7 Fac. 1. c. 5. firſt gave protection to «© juſtices 
of peace, mayors or bailiſſs of cities or towns corporate, head- 
boroughs, portreeves, conſtables, tithingmen, and collectors of 


ſubſidies and fifſteenths.“ The 21 Fac. 1. c. 12., which enables 


officers to plead the general iſſue and give the ſpecial matter in 
evidence, expreſsly extends the remedy to © churchwardens and 
 overſeers of the poor,” © doing any thing touching their offices.“ 
Then the 24 Geo. 2. c. 44. J. 6., whichTequires the juſtice who 
granted the warrant to be joined with the officer who.executed it, 
includes all officers generally who act under the warrant or order 
of a magiſtrate. Theſe ſtatutes being made in pari materia are ta 
be conſtrued together; and the two former acts ſhew who are 
meant by the term officers in the laſt act. And he referred to 
the caſe of Nutting v. Jackſon (b), where it was expreſsly holden 
that an overſeer of the poor diſtraining for the poor's rate under the 
Jjuſiices' warrant is within the protection of the act of Geo. 2. 
Law, Chambre, Heywood, and Scarlett, now ſhewed cauſe 
againſt the rule; and relied on the caſe of 1i/zward v. Cafin (c), 
as ſhewing that it was not neceſſary to join the magiſtrates in this 
aCtion, and conſequently that the churchwarden was not within 


(a) R. v. Benn and another, ante, 6 vol. 198. 


(%) E. 13 Geo. 3. Bull. N. P. 24. le) 2 Blac. Rep. 1330. 


the 
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1797. the protection of the act of Geo. 2. on this occaſion. The ground 
on which the contrary doctrine is contended for is that magi. 


ſtrates have the ſame diſcretion to grant warrants in this 28 in 


azz, other caſes: but it was holden otherwiſe in that caſe; for the 


Court there ſaid that the juſtices have only a ſpecial juriſdiQion 
upon the application of the overſeer to enforce the payment of 4 
tax, which he (the overſeer) is preſumed to have regularly made. 
This conſtruction is alſo warranted by the proviſions of the 43 
Eliz. c. 2., which directs the churchwardens and overſeer; to 
make the rate with the approbation of two juſtices, and that it 
ſhall be lawful for the churchwardens and overſeers by warran; 
from two Juſtices to levy the aſſeſſment by diſtreſs. And by 
J. 19. in caſe any action ſhall be brought againſt the officers for 


taking the diſtreſs, they may either plead not guilty or juſtify and 


ſtate the truth of the caſe; and upon iſſue joined the whole ma. 
ter ſhall be given in evidence; and upon verdict for the defend. 
ant or a nonſuit, the defendant ſhall recover treble damages by 
reaſon of the wrongful vexation. Now if the churchwardens and 
overſcers are within the act of Geo. 2. they can never recover 
their treble damages given to them by the ſtatute of Elizabeth, 
though they may have been wrongfully vexed; for ſuch damages 
are only given upon a hearing of the merits ; but under the a of 
Geo. 2. the merits of their cafe can never be entered into; for 
they are entitled to an acquitral upon the mere produCtion of the 
warrant. The Legiſlature themſelves ſeem to have explained by 
the other acts of parliament which have been mentioned that 
they did not intend to include “ churchwardens and overſeers of 
the poor” within the words, * or other officer,” in the ſtat. 24 
Geo. 2. For the title of the ſtat. 7 Fac. I. c. 5. is e an act for 
eaſe in pleading, &c. in actions, &c. againſt juſtices mayors con- 
ſtables, & c. and certain other his majeſly's officers ;”* and the Legiſ. 
lature being aware that thoſe general words did not extend to 


churchwardens and overſeers of the poor found it neceſſary to in- 


clude them hy a ſpecial proviſion in the 21 Fac. 1.c. 12. Therefore 
the words © or other officer” following «conſtable headborough,” 
&c. mult be taken only to mean other officers ejuſdem generis, 
namely, peace officers. Beſides, it is more reaſonable that the over- 
ſeers whoſe act in making the rate is to be enforced by the warrant 
ſhould try the legality of it at theirown charge, than that they ſhould 


throw the onus of the litigation on the magiſtrates, who re mere 


forma] parties, and have not competent means of informing them- 
| ſelves 
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| ſelves of the legality of the rate. It is no anſwer to ſay that they 
may and ought to ſummon the party before they grant a warrant 
| of diſtreſs againſt him; for in this inſtance they act miniſterially 
and the party may afterwards diſcover objections to the rate of 
which he was not apprized at the time: but the overſeers muſt 
know whether they have made a legal rate or not, and it is 


their own fault if they have not. In R. v. The Juſtices of Mid- | 


dleſex (a) the Court granted a mandamus to juſtices to ſign a war- 
rant of diſtreſs ſor levying a poor-rate, although it was urged 
that it had been uſual to grant a ſummons firſt, which the Court 
thought not neceſſary, it not being required by the act. And 
Mr. J. Fofer put it on the ſame footing as the allowance of a 
rate, which is admitted to be an act merely miniſterial, So in 
a late caſe of the King v. The Juſtices of Glouceſter (b), upon a 
mandamus to grant a warrant of diſtreſs, the magiſtrates thinking 
that they had a diſcretion returned that they were of opinion 
that the place in reſpect of which the party was rated was not 
within their juriſdiction ; but the Court quaſhed the return as 
inſufficient z and finally an iſſue was directed. The poor's rate 
being the act of the overſeers greatly diſtinguiſhes their caſe from. 
that of conſtables or ſuch other officers who are mere inſtru- 
ments in executing the warrants of magiſtrates on other occaſions, 
and who have no diſcretion to judge of the propriety of the applica- 
tion on which the warrant iſſued, and cannot refuſe to execute it, 
Whereas an overſeer has botif the opportunity of forming ſuch 
judgment in the firſt inſtance, and is not afterwards bound to 
execute the warrant if he is ſatisfied of the illegality of it: he is 
throughout the principal mover in the buſineſs. If the Couit 
ſhould determine that ſuch officers are to be protected at the ex- 
pence of the magiſtrates, it will load the latter with a burthen- 
ſome reſponſibility, and will render the former more negligent in 
their endeavours to make a proper rate, who alone have com- 
petent information upon the ſubject. This conſtruction will de- 
feat the beneficial object of the act of Geo. 2., which was to pro- 
tect mere miniſterial agents, and to throw tlie onus of defending 
the act complained of on the party who had the opportunity of 
exerciſing his judgment on the caſe, which in this initance is 
the churchwarden and not the magiſtrates. 


(a) E. 19 Geo. 2. 1 Conſt. 207. pl. 208. 

(5) The mandamus iflued in Hilary term 1791; and the juſtices made a return 11 
Eaſter term following, ſtating that it appeared to them that the lands rated did not lie 
within that part of the pariſh of N. Mi hela which was in the county 6: Glcncyters 
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Lord KENYON, Ch. J. (ſtopping Cockell Serjt. and Topping il 


—ſupport of the rule.) I will not enter into a conſideration of the 


HAR TIR 
againſt 


Can Rs 


other queſtions about the legality of the rate, the only queſtion 
here is whether or not we ſhould put the conſtruCtion on this ver 
beneficial ſtatute that the Legiſlature intended it ſhould receive, 
The act provides that, when a warrant is granted to the inferior 
deſcriptions of mankind who cannot judge of the propriety of 
it, they ſhall not be haraſſed with actions for executing it, but 
that the magiſtrate who granted it ſhall bear the reſponſibility 
himſelf. It is objected however that the ſtatute does not extend 
to churchwardens and overſeers, but is confined to the officers of 
| the peace : but if that be the meaning of the ſtatute all manking 
have been acting under a miſtake ever ſince it paſſed; for it has 
always been extended to ſurveyors of the highways, who have an 
extenſive juriſdiction on the ſubject of the highways. In Willa 
v. Lord Halifax it was indeed decided that the act did not extend 
to one of the King's meflengers, and there it was ſaid that it wat 
confined to thoſe who were obliged to take upon them the execy- 
tion of offices of this deſcription without any reward. Nor can 


it be doubted but that it extends to overſeers of the poor in ſome 


inſtances, e. g: in executing an order of removal. In one of the 
acts of parliament () the deſcription is © conſtables and certain 


other his majeſty's officers :” but in this ſtatute the latter expreſſion 


is dropped, and it ſpeaks of „ conſtables, headboroughs, or other 


_ officers,” acting in obedience to any juſtice's warrant. I will not 


now enter into an examination of the caſe of Milward v. Coffin, 
becauſe that was decided on the form of the action, a replevin, 
to which it was ruled that this ſtatute did not extend : had it not 
been for that deciſion I ſhould have thought that the act did ei- 
tend to a replevin; and certainly convenience requires that it 
ſhould, otherwiſe it is in the plaintiff's power to evade the pro. 
viſions of the act by adopting a particular mode of proceeding 
which depends on his own choice. Perhaps however it may be 
ſhewn on examination that that caſe was rightly decided, whatever 
my doubts may have been about it. Then it was ſaid that jul- 
tices of the peace act miniſterially in granting a warrant of dif- 
treſs for non-payment of a poor-rate in the ſame manner as when 
they allow a rate, and a dictum of Mr. J. Fefer has been alluded 
to in ſupport of it: but it is obſervable that neither of the other 


() See the preamble to 7 Jac. 1. c. 56 


14 | thies 


* 
iy 
24% 
=, 
_ 
3 
FT 
1 
1 
82 
* 
XA 
2 
75 
* 
+ 
5 
PEN. 
Ts 
. 
1 
2 
8 
2 
ib 
* 1 
PR. 
% 
LD 
— 
2 
N 
8 
n 
4:34 
N 
$22 „ 
5 
£55 
4 
. * A 
Ke 4 
73 
322 
os 
Se 
. n 
I 
1 
Fe 
„ 
>. 
41. 
* 
78 
"% 
_ - 
7A 
27 
* 
43 
K 
+66 
8 
JS 
SY 
1 
5 
2 
1 
af 
1 
8 
„ 
Foe 
2 
23 
8 
= 
"4 208 
k <3 
iS 
> 
5 
5 


1 _ £©& 


„ K 0 > aa ©& Au I A - K. 


m Ti Tümrr svxxrnH Year or GEORGE ili. 279 
three judges thought the two caſes alike; and I think that the caſe 1797. 
of allowing a poor- rate is the ſingle inſtance in which the juſtices — 
act miniſterially z but there the allowance alone does not put the gen 
rate into a ſtate to be enforced, for it is ſtill open to an appeal by CA. 
any perſon who thinks himſelf aggrieved, But in the inſtance of 
granting a warrant of diſtreſs the juſtices exerciſe a diſcretion | 
after-inquiring into the circumſtances of the caſe. It is an eſſen- 

tial rule in the adminiſtration of juſtice that no man ſhall be pu- 
niſhed without being heard in his defence; the party muſt be 
ſummoned before a warrant of diſtreſs is granted, as we decided 
in R. v: Benn; and on that ſummons many circumſtances may 
appear to ſhew that a warrant of diſtreſs ought not to be granted; 
I will not even ſuggeſt what my opinion is reſpecting the validity 
of this rate; becauſe it is not neceſſary to the decifton of this 
caſe: but I am very clearly of opinion, on the preliminary point, 
that the magiſttates who granted the warrant ſhould have been 
made parties to the ſuit; and that all thoſe other ſteps ſhould have 
been taken that the ſtat. 24 Geo. 2. requires. 

ASHHURST, J. This is a very wiſe proviſion made for the 
protection of all inferior officers acting under the warrant of a 
juſtice of the peace; and on this ground I am of opinion that the 
magiſtrates ought to have been made defendants in the cauſe. 
The caſe of Nutting v. Fack/on is a deciſion directly in point. 

GRosk, J. I remember the caſe of Nutting v. Jackſon, which 
underwent a great deal of diſcuſſion, and the determination of 
which was ſatisfactory to every perſon who heard it. And that 
was not the firſt determination on the point; for Mr. Lucas, in 
argument, cited a caſe in 1770 before Lord Ch. Juſt. Milmot who 
decided at Niſi Prius that an overſeer of the poor was an officer 
within the meaning of the ſtatute 24 Geo. 2. It is true that the 
Court of Common Pleas exprefſed a different opinion in Milaard 
v. Caſſin: but it is ſufficient to ſay of that caſe that it was deter- 
mined on the form of the action, and that the attention of the 
Court was not neceſſarily called to this point as it was in the 
caſe of Nutting v. Fackſon. I think it would be miſchievous to 
over- rule the caſe of Nutting v. Jactſon, which was a convenient 
and proper deciſion. Therefore, without repeating the reaſons 
already given by the Court, I am of opinion on the authority of 
that caſe, which cannot be diſtinguiſhed from the preſent, that 
the rule ſhould be made abſolute, | 
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1799: Lawrence, J. The ground on which I doubted the authority 
of Nutting v. Jackſon when this motion was firſt made was that 
"Das the magiſtrates in granting a warrant of diſtreſs act merely mini. 
Cazz, ſterially; if they had no diſcretion on the ſubject it would be 
hard that they ſhould be bound to grant a warrant of diſtreſs 

which they thought illegal and afterwards diſcuſs the propriety 

of the rate at their own expence. And if they had no diſcretion 

in granting the warrant, I ſhould have doubted of that caſe. But 

the caſes now referred to ſhew that the juſtices do not act mini- 
ſterially. Beſides the ſtatute 43 Eliz. c. 2. requires a warrant 

ſigned by two juſtices to enable them to levy the money due, 

which would have been unneceſſary if the juſtices were not to 
exerciſe a diſcretion whether they thould grant or refuſe the war. 

rant: that circumſtance, I think, ſhews that the Legiſlature did 

not intend that a warrant ſhould be granted as a matter of courſe, 

but that the juſtices ſhould firſt inquire into the merits of the 

caſe. The caſes cited ſhew that the party ought to be ſummoned 

before the magiſtrates before they grant a warrant of diſtreſs; 

and then they mult exerciſe their own judgment in the ſame way 

that they do on the hearing of any other complaint. Then it 

ſeems to be immaterial in this reſpe& whether the warrant be 

granted to the overfeer or to any other perſon. Conſidering 
therefore that ſuch a warrant is not granted as of courſe, and 

that this very point was decided in Nutting v. Fackſon, I think 

that the rule muſt be made abſolute, | ih 

| | Rule abſolute. 
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ny, Doe on the Demiſe of W. NeviLLz againf Rivess 
20s ttt and BRADLEY, Aſſignees of W. NeviLLE the Elder 


a Bankrupt. 


Derife to ON the trial of this ejectment at the laſt Wincheſter aſſizes 2 


. verdict was taken for the plaintiff, ſubject to the opinion of 


ſhe died this Court on a caſe reſerved. 
without iſ- 


ſue, then e W. Fifield, being ſeiſed of the premiſes in queſtion, by will 
was enabled dated 3d of May 1766, after confirming his ſettlement, by which 


. 


to diſpoſe of 
the eſtate by will or deed ; and for want of ſuch iſſue and direction, &c., then to the deviſor's right 
heirs: A. who had iſſue took an ettate tail. — Tenant in tail by leaſe and releaſe previous to her mar- 
riage conveyed to truſtees to the uſe of herſelf till the marriage, then to the huſband for life, then to 
herſelf for lite, then to the firſt and other fons of the marriage, &c.; tenant in tail Aied before the 
hutband, leaving a ſon; held that the huſband was not entitled to a life eſtate either under the ſettſe · 
ment or as tenant by the curteſy.—A conveyance by leaſe and releaſe by tenant in tail conveys a baſe 
fee voidable by che entry of the iſſue in tail. 
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one part of this eſtate was ſettled on his wife E. Field for life, 
deviſed the reſt of the premiſes to his daughter and only child 


Mary Fifield on her attaining twenty-one, and to her heirs; and 
as to that part which was ſettled on his wife he deviſed the ſame to 
his ſaid daughter after the death of his widow; in caſe the widow 


ſhould die before the daughter attained twenty-one, then he willed 


that both parts of the eſtate ſhould go immediately to his daughter 


arid her heirs for ever; but he willed that his wife ſhould hold 
and enjoy both parts until his daughter ſhould attain the age of 
twenty-one z and in caſe his daughter ſhould die without iſſue, then 
he empowered her to diſpoſe of the whole by will or any other 
inſtrument in writing atteſted by three witneſſes, as ſhe ſhould 
direct limit or appoint; and for 2vant of ſuch iſſue and direction, &c, 
then that the ſame ſhould deſcend and go to his own right heirs. 
The deviſor his widow and daughter are ſince dead, the mother 
having ſurvived the daughter. The daughter married V. Neville 
the elder, by whom ſhe had one ſon, the leſſor of the plaintiff, 
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But previous to her marriage ſhe, having attained the age of 


twenty-one and being in poſſeſſion of the unſettled part of this eſtate, 
by leaſe and releaſe dated the 2d and 3d of Dec. 1772, conveyed 
the whole of the premiſes in queſtion to truſtees to the uſe of her- 
ſelf and her heirs until the intended marriage, and from and 
immediately after the marriage to the uſe of V. Neville the elder 
and his aſſigns for his life, remainder to truſtees to ſupport con- 
tingent remainders, remainder to herſelf for life, remainder to the 
firſt and other ſons of the marriage in tail, with remainders over, 
I. Neville the elder is ſince become a bankrupt, and the defendants 
are his aſſignees. 5 | 

Durnford for the plaintiff. Two queſtions ariſe in this caſe, 
one on the conſtruction of the will of 1766, the other on the 
effect of the marriage-ſettlement of Mary Fiſield in December 1772. 
Firſt ; Mary Fifield took only an eſtate-tail under her father's will 
in 1766, Though that part which was not ſettled on the deviſor's 
widow is at firſt deviſed to Mary #ifield and her heirs, it is mani- 
feſt from the two clauſes at the concluſion of the will that the 
deviſor did not intend to give his daughter a fee, but that her 


children if ſhe had any ſhould take after her. And as to that part 


which was ſettled on the deviſor's wife for her life, it is only 
by the firſt deviſe given to the daughter for her life, no words of 
inheritance being there added: but the ſame two clauſes at the 
end of the will enlarge that deviſe into an eſtate-tail. So that 

Vol. VII. y i taking 
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taking the two firſt deviſes of the two ſeparate parts of the eſtate 
and the two clauſes at the end of the will together, it is clear that 
the deviſor did not intend that his daughter ſhould have a greater 
eſtate than an eſtate-tail in both theſe parts. If not, the ſecond 
queſtion arifes on the effect of the fettlement made on the 
marriage of that deviſee. It is clear that a conveyance by 
leaſe and releaſe by a tenant in tail neither bars the ifſue in 
tail, ſtat. de donis (a), or works a diſcontinuance z Tit. ſee. 
598. 600.; Co. Lit. 328. a. Finch's Law, 190. But ſuch a 
Conveyance paſſes a baſe fee, voidable by the ifſue in tail by 
entry. Seymour's caſe, 10 Co. 95.3 Machell v. Clarke, 2 Ld. Rayn, 
779. ; Doe d. Tyrrel v. Shilſon, 3 Burr. 1703. $So that the huſ. 
band of the tenant in tail, V. Neville, is not now entitled to a 
hfe-eſtate either under the ſettlement or as tenant by the curteſy, 
He cannot take under the ſettlement becauſe it was not competent 
to his wife to paſs the eſtate by ſuch a conveyance to the prejudice 
of her iſſue after her death. Nor can he take as tenant by the 
curteſy, becauſe the inſtant the marriage took effect the eſtate 
was veſted in the huſband during the joint lives of himſelf and his 
wife, and conſequently there never was any one moment during 
the coverture when the wife was ſeiſed of an eſtate-tail in poſſeſſion, 
which is neceffary in order to make the huſband tenant by 
the curteſy. Co. Lit. 29. 4. And with regard to that part of the 
eſtate which was ſettled on the deviſor's wife, it was only deviſed 
to the daughter ſubject to her mother's life-eſtate in it: now as it 
appears by the caſe that the mother ſurvived the daughter, this 
part never was veſted in the daughter in poſſeſſion ; and at all 
events therefore as to this the huſband is not entitled by the 


curteſy. 


Burrough, who was hong argued for the defendants, candidly 
acknowledged that the :wo points were againſt him; firſt, that the 
daughter took an eſtate-tail only, and that the ſecond point was 
now too well eftabliſhed by the authorities to be ſhaken, And 

_ Court, being of that opinion, ordered the 
Poſtea to be delivered to the plaintiff, 


(s) 13 id. 1. c. 1. 


* r * 2 IT 
* n r oe et, FO ge” De : N 
. OS S r n by 1 . 'S, A 3 W n ö "BI $92 
: . . . n 1 ie ES 1 8 n — 3 


18% THE THIRTY-SEVENTH Year or GEORGE III. 


SEDGWoORTH again OVEREND and three others. 


1 was an action on the caſe brought by the plaintiff, who 

was deſcribed as the owner of three fourth parts of a ſhip 
The Sally, againſt the defendants, the owners of another ſhip, for 
ſo negligently careleſsly and unſkilfully navigating their ſhip that 
ſhe ran foul of the plaintiff's and ſunk her. 

The defendants pleaded in abatement that the plaintiff at the 
time of the i injury and loſs had no intereſt or property in the ſhip 
Sally unleſs jointly and undividedly with one F. Addiſon, who is 
ſill alive, &c., wherefore inaſmuch as J. Addiſon is not named in 
the bill the defendants prayed that it might be quaſhed. 

The plaintiff replied that at the time of the injury and 
loſs F. Addiſon was owner of one fourth part of the ſhip Sally, 
and the plaintiff was then owner of the remaining three fourth 
parts; that after the injury and loſs and before the commence- 
ment of this ſuit, to wit, in Hilary Term 35 Geo. 3. Addiſon 
impleaded the defendants for the damage ſuſtained by him ag 
owner of the ſaid one fourth part, and in Trinity Term 36 Geo. 3. 
recoyered againſt them 472 l. damages, &c. 

To this replication the defendants demurred generally. 

Marryat in ſupport of the demurrer. The plea in abatement is 
good, and the matter diſcloſed in the replication does not vary the 
caſe in fayour of the plaintiff. It is a clear and eſtabliſhed rule that 
when an action is brought for an injury done to an entire and 
indiviſible chattel all the owners of that chattel muſt be joined. 
The plaintiff by his replication attempts to take this caſe out of the 
general rule and to ſhew that he cannot have a better writ becauſe 
one of the part-owners of his ſhip has already ſued the defendant 
and recovered damages: but in anſwer to that it muſt be re- 
membered that the parties who have the legal title to any thing 
muſt join in an action to recover damages for an injury done to 
that thing, whether they be or be not entitled to the beneficial 
intereſt, It is ſo in the caſe of executors, ſurviving partners, 


truſtees, bankrupts, and the aſſignors of a choſe in action; Winch 
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Tueſday, 
May 23d. 


If one of 
two part. 
owners of a 
chattel ſue 
alone for a 
tort, and the 
defendant do 
not plead in 


abatement, 


the other 
part-owner 
may after- 
wards ſue 
alone, and 
the defend- 
ant cannot 
plead in 


abatement to 


ſuch action. 


v. Keeley, ante, 1 vol. 619. And it is peculiarly neceſſary that 


the general rule ſhould be applied to this caſe ;z for where an 


injury is done to a ſhip of which there are many joint owners, 
permitting one alone to ſue for his ſhare of the damage will not 


T2 only 
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anly tend to a multiplicity of aQtions, but it will alſo enable all 
the partners to become witneſſes for each other in their reſpective 


ſuits. Without controverting the authority of the caſe of Addiſon 


v. Overend (a), it does not follow, becauſe judgment was pro- 
perly given againſt the defendants in that caſe on account of their 
omitting to plead in abatement, that therefore this aCtion by 
another joint owner can be maintained where the defendants 
have pleaded in abatement, Here it appears on the record that 
the legal title to the ſhip, for the injury done to which this aQion 
is brought, is veſted in two joint owners one of whom only ſues; 
and therefore the action cannot be maintained in its preſent form. 

Giles contra was ſtopped by the Court. 

Lord Kenyon, Ch. J. I am clearly of opinion that the 
plaintiff is entitled to judgment. The caſe is ſhortly this; there 
were two perſons owners of a ſhip in unequal proportions, Addiſon 
being the owner of a fourth part, and the plaintiff of the remain- 
ing three fourths; the ſormer brought his action againſt the de- 
fendants, the owners of another veſſel, for wrongfully running 
down his ſhip, and we decided in that caſe that though the de. 
fendants might have pleaded in abate 1ent that another perſon 
ought to have been joined with the plaintiff, yet as the de- 
fendants omitted to put in ſuch a plea the plaintiff was entitled to 
recover; and in that caſe the plaintiff had judgment and obtained 
a full ſatisfaction for all the damage that he had ſuſtained to his 


| ſhare of the ſhip. But that did not ſatisfy the whole juſtice of the 


caſe, the preſent plaintiff being the owner of three fourths of the 
ſhip ; he now brings his action for the injury done to his ſhare, 
to which the defendants have pleaded that at the time when the 
injury was done there was another owner of the ſhip who ought 
to have ſued jointly with the plaintiff; the plaintiff has ſtated in 
his replication the proceedings in the former action to ſhew that 
tHe plaintiff in that action has already received a ſatisfaQtion, 
And the queſtion now is, Whether that perſon, who has obtained 
complete ſatisfaction for the damage which he ſuſtained, ought to 


have ſued as a co-plaintiff in this action? It is faid that he ought 


to have been a party, becauſe he is a truſtee for this plaintiff: but 
that is not correct; they are tenants in common of this ſhip. 
Then it was urged that the owners by not ſuing jointly will haraſs 


the deſendants by bringing ſeveral actions inſtead of one: but to 


ey 
l=) Ante, 6 vol. 266. 


prevent 
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prevent multiplicity of actions the defendants had an opportunity 1797. 


of taking this objeAion in the former action; and if they h. d 
availed themſelves of it at the proper ſeaſon they would not have 
been haraſſed with different actions. I do not ſce for what good 
purpoſe the other part-owner ought to have joined in bringing this 
action; having already received a ſatisfaction himſelf, he could 


not be entitled to any part of the damages to be recovered in this 


action, and he is not a truſtee for this plaintiff. Therefore on the 
grounds of law reaſon and juſtice I think that this plea ought not 
to have been put in, and that the replication gives a full anſwer 
to it. . | 
A8HHURST, J. It would be a diſgrace to our law to determine 
that A diſen ought to have been joined in bringing this action; for 
it appears that he has already aſſerted his right and has recovered 
adequate damages for the injury that he ſuſtained in reſpect of 
his ſhare. The: objection made by the defendant in this action is 
ſo contrary to common ſenſe that even without any authority I 
ſhould have thought it could not have been ſupported. But the 
caſe of Neltherpe v. Dorringion (a), which was cited in Addiſon v. 
Overend, is in ſome degree an authority againit the defendants; 
for there it was decided that two, out of three, joint owners might 
recover in trover; it is indeed added as a reafon, * becauſe the 
defendant had not pleaded in abatement.” But if it be com- 
petent to one part-owner to recover for his ſhare ſeparately, there is 
no reaſon why this plaintiff ſhould not recover in this action. The 
defendants might have pleaded in abatement to the firſt action, 
which would have ſaved them the expence of this action: but they 
omitted to do that at the proper time; and now by their demurrer 
to this replication they admit the truth of the facts contained 
in it. | 
GRose, J. The defendants' objeCtion tends to ſhew that if 
one part-owner recover for the damage done to his ſhare, the other 
part-owners ſhall never recover a ſatisfaction for the injury done 
to theirs: but that can never be ſupported. This point, how far 
one part owner can recoyer when the defendant does not plead in 
abatement, was diſcuſſed in Addiſon v. Overend, where we decided 
on the authority of ſeveral cafes that if the defendant does not 
plead in abatement, he cannot afterwards object: but that is no 
rcalon why the other part-owner ſhould have no remedy for the 


(a) 2 Lev. 113. 
13 injury 
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injury done to his ſhare of the property ; he could not plead in 


abatement in the firſt action. | | 
LAwRENCE, J. There is no objection to an action being 
2 : brought by one tenant in common for an injury of this king, 
if the defendant do not object to it on his own account, It is 
ſettled in a variety of caſes that one tenant in common may te. 
cover for the injury done to his' fhare of the property. Then 
the defendants, not having pleaded in abatement in the firſt action, 
cannot now make this objection; by omitting to plead in abate. 
ment then, they aſſented to the ſeverance of the actions. There 


might have been greater weight in this objeCtion if there had 


been ſeveral remaining owners and only one of them had ſued; 
'but here the whole remaining intereſt in the ſhip is veſted in this 
plaintiff; however if there had been ſeveral remaining part. 
owners, I do not think that the defendants could ever have ob- 
jected to the ſeverance of the actions after they had omitted to 
plead in abatement in the firſt action. 


Judgment for the plaintif, 


— 


— The Kine againſt The Preſident and College of | 
FM. | PHYSICIANS. 


A doctor of THIS was a rule calling on the preſident and college or com- 
eee (gg monalty of phyſic in London to ſhew cauſe why a mandamus 
cenſed by ſhould not iſſue, commanding them to examine C. Stanger, M. D. 

| . q . ; . . p 
2 as to his qualification and fitneſs to be admitted into the (aid 
to practiſe corporation as a member or fellow thereof. 


h fi 1 . . .* * 
Le den nd By ſtat. 3 Hen. 8. c. 11. it is enacted that no perſon within the 


3 ſeven city of London or within ſeven miles thereof ſhall take upon him 
miles, can- 


not claim to exerciſe as a phyſician, except he ſhall firſt be examined ap- 
1 proved and admitted by the Biſhop of London or by the Dean 
be ex mined of St. Paul's for the time being, calling to him or them four 
ul irs - doCtors of phyſic; with a proviſo that the act ſhall not be pre- 
to hi- being | | 

adm tied a fellow of the college. The college, who have power by their charter (confirmed by act of 
parliament) to make bye-laws, have made bye-laws reſpecting the qualifications of perſons to be ad- 
mit ed into the college: by them it is ordained that no perſon ſhail be admitted into the claſs of can- 
didates for admiſſion into the college, unleſs he has taken a degree of M. D. at Oxford, Cambridge, or 
Dain; excep' in two caſes ;—in one of thoſe caſes, the prefident may propoſe once in every other 
year a doctor of phy ſic of a certain ſtanding, and if he be- approved by the college he may be admitted 
a fellow; - in the other, any fellow may propoſe a doctor of phyſic of a certain age and ſtanding, and if 
approved at certain meetings he may be admitted a fellow, Ruled that theſe were reaſonable by# 
laws. 
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IN THE THIRTY-SEVENTH YEAR OF GEORGE III. 


zudicial to the univerſities of Oxford or Cambridge or to any pri- 


vileges granted to them. King Henry Eighth afterwards, in te 
tenth year of his reign, by charter incorporated the college of The Kr 


a . . 4 aga 
phyſicians : after reciting the miſchiefs that had ariſen to the Thi Cer- 
LECE OF 


public from the practice of unſkilful and ignorant men, and his 
will Collegium perpetuum doctorum et gravium virorum, qui 
medicinam in urbe noſtra Londino et ſuburbibus intraque ſeptem 
millia paſſuum ab ea urbe quaquaverſus publicè exerceant, inſtitui,” 
he incorporated them thus“ 7. Chambre, T. Linacre, F. de 
Victoria, N. Halſeauel, J. Franciſco, and R. Yaxley medicis con- 
ceſſimus quod ipſi omne/gue homines ejuſdem facultatis de et in ci- 
vitate predifd ſint in re et nomine unum corpus et communitas 
perpetua ſive collegium perpetuum.“ Then power is given to 
the college to elect annually a preſident of the college, * ad ſu- 
pervidendum recognoſcendum et gubernandum pro illo anno col- 
legium five communitatem et omnes homines ejuſdem facultatis et 
negotia eorundem.” The preſident and college are then authoriſed 


to make bye-laws * pro ſalubri gubernatione ſuperviſu et correc- 


tione collegii ſeu communitatis et omnium hominum eandem facul- 
tatem in dig civitate ſeu per ſeptem milliaria in circuitu ejuſdem 
civitatis exercentium,” &c. It then directs that no perſon ſhall 
practiſe phyſic in London or within ſeven miles thereof “ nifi ad 
hoc per dictum preſidentem et communitatem admiſſus ſit,” &. 
And it gives the preſident and the college power to elect annually 
four perſons (now called cenſors) © qui habeant ſuperviſum et 
ſcrutinium correctionem et gubernationem omnium et ſingulorum 
dictæ civitatis medicorum utentium facultate medicinz in eãdem 
civitate, ac aliorum medicorum forinſecorum quorumcumque fa- 
cultatem illam medicinæ aliquo modo frequentantium et utentium 
infra eandem civitatem et ſuburbia ejuſdem five intra ſeptem mil- 
liaria in circuitu ejuſdem civitatis,” &c. And it contains an ex- 
emption from ſerving on juries thus; quod nec preſidens nec 
aliquis de collegio prædicto medicorum, nec ſucceſſores ſui, nec 
eorum aliquis exercens facultatem illam ſummoneantur,” &c. The 
ſtat. 14 and 15 Hen. 8. c. 5., aſter reciting the above charter, and 
the expediency of providing that no perſon of the ſaid politic 
body and commonalty ſhould be ſuffered to exerciſe and practiſe 


phyſic but only thoſe who were profound ſad and diſcrete groundly 


learned and deeply ſtudied in phyſic,” confirmed the charter, and 


enacted that the ſix perſons therein named chooſing to them two 
more of the commonalty ſhould thenceforth be called the Elects, 
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ole ſhould annually chooſe a preſident of the ſaid commonalty , 
with power in caſe of the death of one of the ele&s to the ſyr. 
vivors of the eight to elect another; and it enacted that no perſon 
ſhould be fullered to practiſe phyſic through England until he 
ſhould be examined by the prefident and three of the eleQs, and 
have from the preſident and three of the elects letters teſtimonial 
of their examination, © except he ſhould be a graduate of Oxfird 
or Cambridge, who had accompliſhed all things for his form with- 
out any grace.” | 

Dr. Stranger, after referring to the above ſtatutes and charter, 
ſtated in his aſſidavit that in 1783 he took a degree of doctor of 
phyſic at Edinburgh after a reſidence tkere for three years, and 
after having ſtudied phyſic there and at other places for many 
years; that afterwards he went abroad to France, Italy, and Ger- 
many, and {tudied phyſic there for ſeveral years more. That in 
1789 he obtained a licence from the college of phyſicians here in 


the uſual way to practiſe in London and within ſeven miles thereof, 


and that he has practiſed ever ſince. That in June 1796 he applied 
to the preſident and college at their general meeting to be admitted 

by them to be a member of their corporation, ſubmitting him- 

ſelf ro be previoufly examined by them concerning his qualifi- 

cation and fitneſs to be admitted a member of the corporation, 

which the college refuſed. Dr. Stanger alſo added in his affidavit | 
that he was duly qualified and fit to $a admitted a member of 

the college. 

The affidavits in anſwer to the rule diſcloſed the following 
(among other) facts. For two hundred years paſt there have been 
three claſſes of perſons practiſing phyſic in London and ſeven miles 
round ; the fellows; candidates, perſons defirous of becoming 
members and who have been .examined and approved by the 

reſident and cenſors to be candidates for election into the ſo- 
ciety or fellowſhip; and the licentiates, who may praQiſe as fully 
in all reſpects as fellows and have the ſame benefits and advan- 
tages. Various bye- laws have been made by the college reſpecting 
the qualifications of perſons to be admitted fellows; one of them fo 
long ago as 1637, by which it was ordained that no perſon ſhould 
be admitted a fellow unleſs he had performed all his exerciſes 
and diſputations in one of our univerſities without diſpenſation, 
and which has continued ever ſince with ſome little alterations. 
To prevent any miſtake ariſing from the words « aliqua Britanniz 
Academia” in ſome of the bye-laws reſpecting this — 
an. 


- 
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an explanatory bye-law was made in 1751, in which it was de- 
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clared that the meaning of the words was that no perſon ſhould be⁊w 


admitted who was not a Doctor of Phyſic of Oxford or Cambridge. 
The bye-laws of the college have been reviſed and altered ſince 
the year 1768. By thoſe now in exiſtence no perſon can be ad- 
mitted a fellow unleſs he has been a candidate for a year, except 
in certain caſes hereafter mentioned. No perſon can be admitted 
into the claſs of candidates unleſs he has been created a Doctor 
of Phyſic in the univerſity of Oxford or Cambridge, or unleſs he 
has obtained the ſame degree in the univerſity of Dublin and 
has been incorporated into one of the univerſities of Oxford 
or Cambridge: nor can any ſuch perſon be admitted into the 
claſs of candidates until after he has been examined as to his 
knowledge of phyſic in three of the greater or leſſer meetings 
(called the comitia majora and comitia minora) of the college. 
After a perſon has been a candidate for a year, he may be pro- 
poſed by the preſident at one of the greater meetings and admitted 
a fellow, if the majority of fellows conſent, without further ex- 
amination. But by two other bye-laws perſons not having the 
above qualifications may be propoſed in one of two ways; by 
one, the preſident is enabled once in every other year at the 
comitia minora to propoſe one licentiate of ten years ſtanding, 
who may (if the major part of the comitia minora conſent) be 
propoſed by the preſident at the next comitia majora to be elected 
a fellow, and if the majority of fellows then preſent conſent, he 
may then be admitted a fellow. By the other, any one of the 
fellows may propoſe any licentiate, of ſeven years ſtanding and 
of the age of 36, in the comitia majora to be examined; if the 
major part of the fellows conſent, ſuch licentiate may be examined 
by the preſident or vice preſident and cenſors, and if approved 
by the major part of the fellows then preſent he may be pro- 


poſed at the next comitia majora to be a fellow, and admitted if 


the majority of the fellows then preſent confent. The ordinary 
greater meetings (comitia majora) are holden four times a year, 
and conſiſt of the preſident or vice preſident and ten fellows at 
leaſt. The ordinary leſſer meetings, (comitia minora,) conſiſting 
of the preſident or vice preſident regiſtrar and cenſors of the col- 
lege, are holden once a month. A letter was alſo inſerted in the 
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alſidavits written by King Charles the Second to the college in 


1674, in which he ſignified his pleaſure and directed the college 
apt to admit any perſon who had not had his education in either of 
our 
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our univerſities of Oxferd or Cambridge : but it was admitted in 
the argument that no notice could legally be taken of this letter, 


(= 3 It was alſo ſtated in the affidavits that Dr. Stanger, when he wa 
be Cor- licenſed, gave his faith or promiſe to the college that he would 


SEGE OF 
Pays1- 
Clans. 


obſerve the ſtatutes of the college, &c. in the uſual mode. 
Adair Serjt., Lau, Chambre, and Chriſtian, argued in ſuppon 
of the rule; and 
Erſkine, Gibbs, Dampier, and WW, arren, againſt it. 
The caſe was argued very much at length on three ſever; 
days: but it is unneceſſary to give a detail of the arguments, 


as the Court in giving their opinions went into them. The 


points inſiſted upon by the counſel in ſupport of the rule were 
theſe; 1ſt, That under the general words of the charter © omne, 
homines ejuſdem facultatis,” &c. Dr. Stanger, who came within 
that deſcription by his licenſe, had an inchoate right, which au- 
thoriſed him to tender himſelf to the college for examination in 
order that he might be admitted, if on examination the pre- 
fident and college thought him qualified ; though they admitted 
that the preſident and college were the ſole judges of his fitneſs, 
And they referred to the ſeveral dicta of Lord Mansfield and 
Aſton J. in R. v. Dr. Aftew and others, 4 Burr. 2196.; 2202.; 
2193. 2202. Secondly, That the bye-laws requiring an educa- 


tion at either of our univerſities or at Dublin were illegal and 


void, on grounds of public policy, and alſo on the ground that 
they ſuperadded a qualification not required by the charter, 
4 Burr. 2198, „93 2203, 4-3 and that it narrowed the number of 
the eligible; R. v. Spencer, 3 Burr. 6027-1 and K. v. Cutbuſb, 
4 Burr. 2204. 

On the other hand it was inſiſted, rſt, That Dr. Sranger had 
no right to be examined in order to be admitted a fellow, either 
as a licentiate, Dr. Archer's caſe, 4 Burr. 2203.; or as co- 
ming within the deſcription * omnes homines ejuſdem facultatis 
&c. ; but that the election into that body was a mere matter of 
grant or favor; for that the charter evidently marked out two 
deſcriptions of perſons, the members of the college, (the fellows) 
and all thoſe who praQtifed phyſic in London or within feven 
miles thereof, that the former were to ſuperintend the latter; 
and that if the latter had alſo a right to be admitted fellows the 
diſtinction between the governors and the governed would be 
deſtroyed, and the very object of the charter and act of parliament, 


in giving to the fellows the ſuperintendance of the others prac- 
tiſing 
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tiſing phyſic in and about London, would be defeated ;—obſer.. 1797. 


ving that the uſage for a long period was in favour of this con- 


ſtruction. 2dly, That Dr. Sranger, by giving his faith when he T 
received his licenſe in 1789, was eſtopped to object to the bye- The Cor- 


laws. But this point was abandoned in the courſe of the argu- 
ment; it being conſidered that he was only bound to obſerve 
the bye-laws of the college that were not illegal. 3dly, That 
the bye-laws were neither againſt ſound policy or law; and in- 


ſtances were alluded to of degrees taken in either of our univer- 


ſities giving privileges to the perſons taking them in the other pro- 
ſellious. And the counſel obſerved that the not having taken a 
degree in one of our univerſities was not an abſolute bar to any 
perſon becoming a fellow of the college, there being two modes 
by which he might gain admiſhon without that qualification. 
Lord Kenyon, Ch. J. If in deciding this caſe it were neceſ- 
ſary for us'to anſwer all the arguments that have been urged at 
the bar, I ſhould have deſired further time to conſider of the ſub- 
ject; but as the grounds on which I am warranted to determine 
the caſe lie in a very narrow compaſs, and as I have formed my 
opinion upon it, I wiſh to put the queſtion at reſt now. By what 
fatality it has happened that almoſt ever ſince this charter was 
granted this learned body have been'in a ſtate of litigation I know 
not ; and I cannot but lament that the learned judges in deciding 
the caſes reported in Burrow did not-confine themſelves to the 
points immediately before them, and dropped hints that perhaps 
have invited litigation z though indeed I cannot ſee what theſe 
parties are contending for that is worth the expence and anxiety 
attending this litigation. The public already have the benefit of 
the aſſiſtance of the licentiates; and their emoluments, the fair 
fruits of their education and advice, are juſt the ſame as thoſe 
that the fellows of the college receive. We have however been 
preſſed with the authority of thoſe who have preceded us here: 
no perſon can have a greater veneration for thoſe characters than 
I have; and if this point had been decided by them, I ſhould 
have thought myſelf bound by their decifion. But the caſes are 
unlike, The principal ground on which it was ſaid in 4 Burr. 
2199. that the bye-laws of the college were bad was, that « they 
interfered with their exerciſing their own judgment, and prevented 
them from receiving into their body perſons known or thought 
by them to be really fit and qualified ;” and if I had found that 
that objection exiſted in this caſe, I ſhould have thought it fatal: 
8 but 
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1797. but in the very fentence in which Lord Mansfield expreſſed hint 
felf as above, he added “ ſuch of them indeed as only require a 
23 proper education and a ſufficient degree of {kill and qualification 
The Cor- may be ſtill retained.” Two univerſities have been founded in 
1 this country, amply endowed and furniſhed with profeſſors in the 
clan. different ſciences; and I ſhould be forry that thoſe who have 


been educated at either of them ſhould undervalue the benefits 
of ſuch an education. 

In this caſe it is admitted that a licentiate does not de facto he. 
come a fellow of the college: it is admitted that he mult be firſt 
examined, and that thoſe who are called the College of Phyſicians 
are to judge of his fitneſs. It ſeems that the appeal here is ra- 
ther made ad verecundiam, and that Dr. Stanger could not be re- 
jected if he were examined. If the college are not Judges of 
the fitneſs of the perſon examined, I do not know who is. Then 
is this a reaſonable teſt of the fitneſs of the party ? poſſibly they 
might have framed a better, though I do not ſay that they could; 
but the queſtion here is, whether this is a reaſonable bye-law ? 
according to the concurrent opinions of all mankind it is. The 
Legiſlature have conſidered that perſons who have taken degrees 
in our univerſities are entitled to certain privileges in the church. 


So if we look into our own profeſſion, thoſe who have been edu. 


cated at our univerſities have particular privileges; and though 
the inns of court are not corporations, yet their regulations ſhew 
that this has been conſidered as reaſonable. It is not that a perſon 
becomes qualified from keeping his commons within the walls of 


the inns of court or the univerſities, but living with thoſe of the 


profeſſion will probably advance him in the knowledge of that 
profeſſion for which he is a candidate. Again in the civil law; 
however competent any particular individual may be from extra- 
ordinary endowments or the exertion of ſuperior talents, he muſt 
firſt take his degrees at one of our univerſities, and afterwards 


continue a year in a ſtate of probation before he can practiſe. 


Thoſe regulations that are adapted to the common race of men are 
the beſt ; it does not follow that all inſtitutions calculated for the 
ordinary claſſes of men are to be proftrated merely becauſe they 
ſtand in the way of ſome few individuals of ſuperior talents. 
Then the queſtion is, whether this is a reaſonable bye-lgw that 
requires a degree to be taken at one of our univerſities, which in 
general is ſuppoled to be conferred as a reward for talents and 

5 5 learning. 
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learning. If indeed this had been a fine qua non, and it had operated 1797. 


23.4 total excluſion of every other mode of gaining acceſs to the 
college, it would have been a bad bye law: but theſe bye-laws 


point out other modes of gaining admiſſion into the college, If 


Dr. Stanger has all thoſe requiſites that qualify a perſon for that 
high ſtation, any one of the fellows may now propoſe him; he 
may apply to the honourable feelings of the college, to the very 
ſame tribunal to which this mandamus (if it were granted) would 
refer him; for in all events he muſt ſubmit to their examination 
and determination. In the profefſion of the church, we find 


that the biſhops inſiſt on having a teſtimonial of the perſon to 


be ordained figned by a certain number of clergymen ; and 
though the biſhops themſelves may have the power of judging 
of the fitneſs of the perſon to be ordained, it was never doubted 
but that this was one reaſonable teſt of fitneſs even before exa- 


© ' mination : it is a teſt to regulate their own conduct. So here 


I think that this is a reaſonable teſt. Therefore on this ſhort 
ground, without entering into any of the other topics that have 
been argued, I am of opinion that theſe are good and reaſonable 
bye-laws, and that we are bound to refuſe the writ. | 
ASHHURST, J. Though this matter has taken a conſiderable 
time in the argument, it is now reduced to a narrow compaſs. The 
counſel who have argued for the iſſuing of the mandamus do 
not contend that a licentiate, as ſuch, does ipſo facto become a 
member or a fellow of the college: they only ſay that any man 
who is fit in learning and morals has a right to offer himſelf for 
examination, without any ſuperadded qualification; and therefore 
that the bye-law requiring “ that every licentiate, in order to 
entitle him to offer himſelf for examination, ſhall be a doctor of 
one of the two univerſities in England or that of Dublin,” is a void 
bye-law. It is not denicd by the counſel who have argued for 
the rule that the corporation have the right of making bye-laws 
for the regulation of their own body. And Lord Mansfeld, on 
whoſe authority they ground themſelves as in their favour, ſaid 


in 4 Burr. 2199. * that ſuch bye-laws as only require a proper 


education and a ſufficient degree of ſkill and qualification may 
« be ſtill retained; that there can be no objection to cautions of 
« this ſort : and the rather if it be true that there are ſome 


© amongſt the licentiates unfit to be received into any ſociety.” 
| | This 
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againſt 


CASES in EASTER TERM | 
This brings it then to the queſtion, whether the bye- law now 


— — under diſcufſion is or is not to be conſidered ve- 
The King n 26; Þ bye law of tes 


gulation. It does appear to me that in order to enſuxe a Proper 


The Cor- education and a competence in learning, there cannot be a more 


LEGE OF 
Panvygr- 
CIANS. 


likely method than the having ſpent fourteen years in one of our 
learned univerſities, and, after having been examined by per- 
ſons competent to the ſubject, having been admitted to a doctor 
degree. This it ſhould ſeem would prevent in limine the danger 
of that happening, which Lord Mansfield complains of, namely, 
of perſons being admitted amongſt the licentiates unfit to be re. 
ceived into that ſociety. Indeed the Legiſlature fo long ago ag 
the paſting of the act of the 14 and 15 Henry 8. ſeemed to ſhew 
their own opinion how much ſtreſs ought to be laid on ſuch a 
kind of teſt; for there, in ſpeaking of country phyſicians, the 
act ſays, * that no perſon ſhall be ſuffered.to exerciſe or praQiſe 
in phyſic through England until ſuch time as he be examined 
in London by the preſident and three elects, and have from them 
letters teſtimonial of their approving and examination :” but 
then the act goes on with this exception (viz.) © unleſs he 
be a graduate of Oxford or Cambridge, which hath accom- 
Pliſhed all things for his form without any grace.” This ſhews 
the opinion of the legiſlative body of that day; and the col- 


lege might think it a very fit model for their imitation in the 


formation of the bye-law now under diſcuſhon, and that it 
would prevent them from having their time too much broken 
in upon by improper applications for examination. I would not 
be thought to infer that the gentleman now applying is in any 
degree deficient either in learning or education : but general 
laws cannot give way to particular caſes; and as this law has 
been of ſome ſtanding, we muſt ſuppoſe it has been found to 
be attended with general convenience, and therefore it ſhould be 


abided by. I therefore concur in the opinion that the rule for 


a mandamus ſhould be diſcharged. | 

GRosE, J. This being a motion for a mandamus to a body incot- 
porated by charter, we mult ſee that we are authoriſed by the char- 
ter or the bye-laws to grant the application. On examining the 
charter, which was confirmed by act of parliament, we find that 
there was a ſelect body of eight including the preſident, and an 


| indefinite number of the commonalty. The election of the pre- 


ident 
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dent is to be made annually by the college 3 ſo alſo is the election 
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i of the four cenſors. The intention of the Crown was to put at! — 
end to the miſchiefs occaſioned by the ignorance of the unſkilful Lp: CR 


| pradtitioners z and for that purpoſe this corporation was created, 
© with power of making bye-laws, of admitting ſkilful perſons to 
practiſe phyfic, and of preventing all others practiſing : the great 
object was to admit only thoſe to practiſe phyſic who were (to uſe 
the language of the act) © profound, fad and diſcreet, groundedly 
learned and deeply ſtudied in phyſic.” How or when the fellows 
are to be choſen or admitted is not directed by the charter; it is 
left to the diſcretion of the perſons named in the charter under the 
general power given to them of perpetuating themſelves and of ma- 
king bye-laws. The charter is therefore ſilent both as tothe election 
of fellows, and as to the examination of them before election: but 
the examination is incident to the power of election. The charter 
deing filent on theſe heads, and the college having the power of 
making bye-laws, they have made bye-laws to aſcertain a criterion 
of ſitneſs of future candidates, by pointingout in ſomecaſes the mode 
of their education, in others the perſons by whom they were to be 
propoſed as candidates. One of theſe bye- laws is objected to as 
illegal, becauſe it requires a degree to be taken at one of our 
univerſities, which (it is contended) is ſuperadding a qualification 
to thoſe required by the charter: but I think it is only aſcertain- 


ing a criterion of fitneſs as has been done moſt properly in other 


profeſſions in caſes alluded to both at the bar and bench. Then it 
is ſaid that a licentiate has an inchoate right : if by that Dr. 
Stanger's counſel mean that he has one qualification which when 
added to others may give him a right of admiſſion, I agree with 
them; but the college are to judge of the other qualifications : if 
by this inchoate right they mean any thing more, I diſſent from 
them. It is admitted by this application that the college have a 


right to inſiſt on an examination; and upon what ground? as a teſt 


of fitneſs—but though this right is not expreſsly given to them by 
the charter, nor is there a word denoting any obligation either to 
admit or examine, it is incident to their power of judging who 
is fit to be admitted. That Lord Mansfield thought that they have 


ſuch a right incidentally is clear from what fell from him in 


Dr. Aftew's caſe, in which he ſaid © It is true that the judgment 
and diſcretion of determining upon this ſkill ability learning and 
ſufficiency to exerciſe and practiſe this profeſſion is truſted to the 
eollege of phyſicians; and this Court will not take it from them 
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1797 in the due and proper exerciſe of it.” The ſame power that 

| — authoriſes them to judge of fitneſs alſo authoriſes them to regulate 
The = the mode by which they ſhall judge. They think, of which the 
The Con- are much better judges than we can be, that every man aa 
Purer. to be a candidate ought either to have taken his degree at One of 
CIaxs. our univerſities or in Dublin, or ſhall be propoſed by one fellow, 
or by the preſident. The bye -laws requiring this do not appear to 

me unreaſonable or inconſiſtent with the charter any more than 
requiring a particular mode of education, and in the caſe ſo often 

alluded to Lord Mansfield thought ſuch bye-laws were good; for 

when he recommended it to the college to reviſe their bye-laws, 

he ſaid * Such of them indeed as only required a proper education 

and a ſufficient degree of {kill and qualification may be til 
retained.” In conſequence of that opinion the college have review. 

ed and altered their bye-laws, requiring in ſome caſes an education 

at either of our univerſities or at Dublin, in others permitting 1 


nomination of perſons as fit to be examined by men whom they 


deem worthy of ſuch a truſt, conſidering ſuch degree and nominz- 
tion merely as teſts of the perſon taking it or named having ſill 
and learning and being fit to be examined. And in making theſe 


bye-laws I think that the college have ſhewn a due attention to 


diſcharge their duty to the public and to attain the ends of their 
inſtitution. Therefore I concur in the opinion already given that 
this rule ought to be diſcharged. 9 155 05 
LAWRENCE, J. This is an application for a mandamus to 
compel the college of phyſicians to examine Dr. Stanger in order 
that he may be admitted a fellow ; and the foundation of the 
application is that he has been admitted to the practice of phyſic 
and is one of the homines facultatis within the meaning of the 
charter; which (it is ſaid) gives him a right to admiſſion, if on 
examination he ſhall be found fit; and that all the bye-laws 
militating againſt ſuch right are illegal. His counſel have been 
under the neceſſity of inſiſting on the licence giving him a right to 
examination; for if the being admitted a member of the body be 
matter of election, it is immaterial whether the bye-laws be good 
or bad. It ſeems to me that the inſufficiency of the proviſions of 
the ſtatute 3 Her. 8. probably gave riſe to this charter ; the 
object of which was to eſtabliſh a better mode of determining who 
were proper perſons to be licenſed to practiſe phyſic, and to pre- 
vent the practice of ignorant empirics; and if ſo, it was not 


neceſſary that all men of the faculty ſhould be members of the 


body, 
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body. All that was necefſury was that it ſhould be compoſed of a 
ſufficient number of learned and diſerete practiſers of phyſie, who 
ſhould have a power of continuing the fucceſfon in fuch perſons 
as themſelves, and that they ſliould licenſe proper perſons and 
reſtrain unfit perſons from the practice of it. If this were the 
object, is it natural to conſtrue the charter as giving a right to all 
men of the faculty to become members of this body, when the 
charter ſpeaks of men of the faculty in a ſenſe contradiſtinguiſhed 
ſrom the members of the body; or to ſuppoſe that the Crown 
meant to incorporate all, when the charter was made fer the govern- 
ing of. ſome, who, if all were incorporated, could not exit ? It is 
admitted that there were two diſtinct clafſes under the charter, and 
according to Dr. Stanger's conſtruction one claſs, that of thegovern- 
ed, would be extinguiſhed. Another mode of conſtruing the charter 
in the argument was by conſidering the words omnes homines ejuſ- 
dem facultatis to mean the individual members of the corporation: 
but if ſo, there would be no power given to make bye- laws to 
affect the licentiates; and the clauſe in the charter that gives the 
exemption from ſerving on juries ſpeaks of the perſons exerciſing 


the faculty as contradiſtinguiſhed from the members of the col- 


lege; © nec preſidens nec aliquis de collegio prædicto medicorum, 
nec ſucceſſores ſui, nec eorum aliquis exercens facultatem illam.” 
Therefore it ſeems to me that the homines facultatis are not the 
individual members of the college. Then it was ſaid that there 
might be ſome perſons who might not chooſe to become corpo- 
rators, and that this would make a claſs to be governed : but 
that is improbable ; it is not to be ſuppoſed that, as the principal 
object of the charter was to incorporate thoſe who were ſkiiled in 
phyſic and to prevent thoſe from practiſing who were unſit, they 
to whom the charter was offered would refuſe the advantages of 
this corporation, eſpecially as the obvious means of conſtituting 
a body to conſiſt of all would be to make it compulſory on the 
phyſicians to become members, as is the caſe. with companies 
ia ſome city and corporate towns, of which perfons carrying on 
certain trades are obliged to be free. But ſceing that there is in 
ſome degree an uncertainty as to the words © homines ejuſdem 
facultetis,“ the uſage that has prevailed ought to govern us in the 
conſtruction of them, eſpecially as the uſage perfectly accords with 
the deſign of the incorporation. It is ſaid indeed that the uſage is 
in favour of Dr. Stanger's claim: but that is not ſo; for there is 
no proof that before theſe bye-laws were made any perſons were 
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admitted into the body as a matter of right, and we muſt there. 
fore take it that they came in by election. If Dr. Stanger din 
as a matter of right, it muſt be under the words of the charter 
60 quod ipſi omneſque homines ejuſdem facultatis, &c.” but if this 
gave him the right, the college could not reſiſt his claim though 
he would not ſubmit to examination. And if every homo ejuſdem 
facultatis came within this deſcription of claim, Dr. Archer would 
have had a right to be admitted. The charter does not ſay that 
all the men of the faculty, who on examination ſhall be found fi, 
ſhall be admitted; if it has ſaid any thing in their favour, it haz 
given them the right as ſoon as they become men of the faculty; 
it has directed no examination. Suppoſe by a charter all the 


- weavers of a town were incorporated, they would all have a right 


to be admitted without any examination. If then all the men 
of the faculty within the limited diſtrict have a right from being 
men of the faculty, they poſſeſs all the fitneſs that the charter 
requires. This ſeems to me to be only a contrivance to get out af 
Dr. Archer's caſe, and to ſet up a right on the ground of being 
a licentiate. In the courſe of the argument it was ſaid that only 
thoſe were to be admitted who were © profound ſad and diſcrete, 
groundedly learned and deeply ſtudied in phyſic:“ but if fo, it 
deſtroys the argument ariſing from the words © omnes homines 


ejuſdem facultatis.” An argument has alſo been drawn from the 


ſtatute 3 Hen. 8.; and it has been ſaid that the perſons licenſed by 
that act were the only perſons who at the time of the charter were 
men of the faculty, and that they and the fix perſons named were 
meant to be incorporated. But the words of the charter do not 
extend to all thoſe perſons ; they are confined to the homines de 
et in civitate prædictà;“ that is, to all men of and in the city of 


London practiſing phyſic: but this does not extend to perſons 


practiſing in other places. Now if that conſtruction had been 
adopted, it would have excluded the greater part of thoſe who 
have been members of the college practiſiug phyſic in OY 
Cambridge, and other places beyond theſe limits, as not falling 
within the deſcription of thoſe perſons of whom (according to the 
conſtruction) the college is to conſiſt. 

Taking the whole of the charter and the uſage this conſtruction 


will reconcile all the difficulties; the intention of the Crown was 


to incorporate the fix perſons named in the charter and all men 
practiſing phyſic at that time de et in civitate prædictà; and all 


thoſe — were entitled to admiſſion: but the Crown did not 
intend 


= 
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intend to give any right to thoſe, who might thereafter become 


homines facu | 
continued by the power incident to all corporations to elect. Ha 
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practiſe phyſic in London and given no directions as to the ſuc- 
ceſſion, they would have been authoriſed to continue themſelves 


by election as they have done; and the charter has done the ſame 


thing in ſubſtance by incorporating the ſame perſons by a general 
reference to their character and ſituation. This avoids all con- 
tradiction; it is conſiſtent with the uſage; and according to this 
conſtruction no one is entitled as a matter of right but only by 
election. In making ſuch elections there 1s a truſt and duty to 
keep up the body by a choice of learned men ſufficient to anſwer 
the purpoſes of the charter ; and if this be done all the intereſt that 
the public have is conſulted ; they have no intereſt in this or that 
man being a member of the college; ſo long as the body is con- 
tinued and there are proper cenſors elects and other officers, and 
ſo long as proper perſons are licenſed and improper onesreſtraineds 
the objects of the charter as far as concerns the public will be 
attained. We have been preſſed however with the difta 6f 
Lord Mansfield in R. v. Dr. Aſteau; very great deference is always 
due to whatever fell from him: but it is ſufficient to ſay that this 
was not the point then before the Court, the only queſtion there 
being whether licentiates were of the body. | 
On the other queſtion reſpecting the validity of the bye-laws, 
I can hardly add to what has already been ſaid by the Court; and 
therefore ſhall only ſay that I agree with them in thinking the 
bye-laws reaſonable. EL | 


Rule diſcharged (a). 


(2) Dr. Stanger had before made an unſucceſsful application to this Court. He had 
obtained a rule calling on the preſident and fellows of the college to ſhew cauſe why a 
mandamus ſhould not iſſue, ©* commanding them to admit him to examination for ad- 
miſſion into the claſs or order of candidates for election into the ſociety or fellowſhip of 
the ſaid college.” But as Dr. Stanger had preſented himſelf to the comitia minors to be 
examined, which court is conſtituted by one of the bye-laws with power only to exa- 
mine candidates of a certain deſcription within which Dr. Stanger did not come, this 
Court in Eaſter term 1796 diſcharged the rule for the mandamus z ſaying that it did not 
appear that Dr. Stanger had any right to be examined by the cotnitia minora, but that if 
he had any title as being one of the homines facultatis under the charter he ſhould apply 
to the body at large. The Court alſo intimated at that time a ſtrong opinion that the 
bye-Jaws were reaſonable and valid, : 
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Wedn ſtay, 
May 24th. 


An uncerti- 
ficated bank - 
rupt, bring- 
ing an action 
of trover for 
goods, re- 
quired to 
tive ſecurity 
tor the coſts 
in caſe he 
ſhould fail 
in his ſuit. 


CASES i EASTER TERM 


WeE33 again Ward and another, 


- 4 

* ſhewed cauſe againſt a rule for ſtaying the proceedings 
in an action of trover, until the plaintiff who was an uncerti. 
ficated bankrupt ſhould give ſecurity for the coſts. He ſaid this 
was a novel attempt, for which there was no precedent. It wiz 
not like the caſe of requiring ſuch ſecurity from a foreigner who 
was not domiciled in this country, and who might therefore in 
caſe he failed in his ſuit immediately withdraw himſelf out of the 
reach of the proceſs of the Court without any inconvenience, 
That if this attempt ſucceeded it might as well'be required that 
every poor man who brought aa action ſhould give the ſame ſe. 
curity. That it did not follow that the property, if recovered, 
would belong to the plaintiff's aſſignees, as he might be a truſtee 
for others beneficially intereſted. He alſo cited Laroche v. Mali. 

man, Peake 140. | — 
Garrow, contra, ſaid that this caſe was peculiarly circumſtanced, 
and ought to furniſh an exception to the general rule. For in 
the caſe of an uncertificated bankrupt it is notorious that the pro- 
perty if recovered would not belong to himſelf but to his af- 
ſignees; and here, though the creditors have ſigned the plaintif's 
certificate, it has not yet been allowed, and conſequently is of no 
avail. This is an expedient of the aſſignees to try the queſtion 
without the riſk of paying coſts if they fail; and therefore it is 


but reaſonable, if they make uſe of the bankrupt's name for this 


purpoſe, that they ſhould be anſwerable for the coſts if he faiis, 
The ſame reaſoning will apply to any other perſon for whoſe 
benefit the bankrupt may ſue. And this application is not un- 
precedented; for in a late cafe of Saunders v. Purſe a ſimilar 
rule was made abſolute after cauſe ſhewn, where the only 
ground aſſigned for it was the fact of the plaintiff 's being an un- 
certificated bankrupt. He ſtated that the preſent defendants had 
been already indicted for obtaining theſe goods by robbery, in 
which the proſecution was abandoned by the proſecutor's counſel 
upon the opening of the caſe at the O/d Bailey; ſince which time 
an indictment had been preferred againſt them for a conſpiracy 
in obtaining the goods, which was {till pending; and now they 
were again haraſſed by this action. 


Lord 


e 
2 
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Lord Kenyon, Ch. J. It cannot be laid down as a general 
rule that an uncertificated bankrupt muſt in all caſes give ſecurity 


for coſts where an action is brought by him; that would be going 


much too far: each caſe muſt depend on its own circumſtances. 


But it is fair to ſay that if the action be really brought for the 


benefit of the aſſignees they, ſhould be reſponſible for the coſts. 
As to the certificate being ſigned but not allowed, it operates as 
nothing. I remember a caſe where a lottery ticket was given to 
the bankrupt by a creditor who had ſigned his certificate, as a 
mark of his approbation of his conduct; but it having been drawn 
a conſiderable prize before the actual allowance of the certifi- 
cate, it was claimed and ſhared by the creditors at large, But 
what weighs with me to grant the preſent application is that this 
action muſt be brought for the benefit of the aſſignees; for an 
uncertificated bankrupt cannot have any property of his own=- 
This is not an action for the fruits of his perſonal labour ſince 
his bankruptcy, but for goods which if. they belong to him at all 
malt by law be vetted in his aſſiguees. | 

Rule abſolute, 


Harpwick and another again/? BLUCK. 


"HE writ was returnable on the 3d of May, being the firſt re- 
turn day of the term : bail was put in in dne time, and notice 

of exception was given on the 15th; and on the fame day no- 
tice of juſtification for the 19th : the bail did not appear on that 
day to juſtify, and no further time was obtained; but on the 
next day they ſurrendered the principal, and gave notice of it 
accordingly; and afterwards on the ſame day the plaintiffs took 
an aſſignment of the bail-bond, on which proceſs was ſued out 
on the 22d. | | | 

Hrſtine obtained a rule calling on the plaintiffs to ſhew cauſe 
why the proceedings on the bail-bond ſhould not be ſet aſide for 
irregularity, the defendant having been ſurrendered before the 
aſſigument of the bail-bond. | 

Vaughan ſhewed cauſe; ſtating the practice to be that if the 
bail do not juſtify on the day appointed, and no further time be 
allowed for them to do ſo, they are out of court, and cannot 
aſterwards ſurrender the principal : and 
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| 4 | . 

- 1797. The Court upon reference to the Maſter ſaid that the practice 

»——— was ſo: but under the circumſtances of this caſe, the plaintiffs 
Has D»w 


wicx having got the defendant's body before the aſſignment of the 
, bail-bond, they made the rule abſolute upon payment of coſts, 
LUCK 


BL u 


| — 
—— —— 
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Anda. HUTCHINSON again/# BROWN. 
May 2gth, 


A Leclara- T HE declaration de bene eſſe in this caſe was filed on the zoth 
tion is only 


well filed of January laſt, to which the defendant pleaded in abate. 
from = ment within four days from the ſervice of notice of declaration, 
ume ot no- ; 


rice, wbe= but not within four days from the filing of the declaration; and 


oy the plaintiff afterwards ſigned judgment for want of a plea. 


in chiefor = Lambe now moved to ſet aſide the judgment; inſiſting on the 
e bene eſſe; | | - 
and therefore rule of court Tr. 2 Geo. 2. that “the declaration was only well 


1 delivered from the time of the notice; “ and conſequently that 
as Tour ; £ 


days after the plea was put in in proper time. 
notice in 


which to Gibbs, who oppoſed this in the firlt inſtance, relied on the caſe 
1 of Grey v. Saunders (a), as eſtabliſhing a diſtinction between de. 
5 : clarations in chief and de bene eſſe; it being there ſaid “ the 


declaration not being de bene ee was only well delivered from the 
time of notice.” But | 

The Court, after conferring with the Maſter, ſaid that accord- 

ing to the practice of this Court a declaration is only conſidered 

as being well delivered from the time of notice, in which reſpect 

there is no diſtinction between a declaration in chief and a de- 
claration de bene eſſe. | | 

Rule abſolute, 


(a) Barnes, 248. 
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ARGUED AND DETERMINED 1797. 
IN THE 
Court of KING's BENCH, 
IN 
Trinity Term, 
In the Thirty-ſeventh Year of the Reign of GEORGE III. 
Carr againſt SA and James Morcan PRICE. 7 
Leave grant- 


1 proceedings in this caſe, which was an action on a 

promiſſory note, were by original. The plaintiff arreſted 
Sgaꝛb, who put in bail, and proceeded to outlawry againſt the 
other defendant by the name of ZAMzS Morgan Price, his real 
name being 70h On diſcovering this miſtake, he now 
moved by 

Gibbe and Bayley to amend the ſpecial capias, in order that 
he might procure a new original. They ſtated that their object 
in making this motion was to hold the bail of Shaw till liable, 
who could have no reaſon to complain of the amendment, be- 
cauſe the ——— againſt Shaw, for whom they were bail, 
were regular. 

Law and Efpinaſſe oppoſed this in the firſt inſtance on two 
grounds; Iſt, Becauſe it was in effect to amend an original, which 
could not be amended, Blackamore's caſe, 8 Co. 156; 2dly, Be- 
cauſe it would be unjuſt as againſt the bail, who had a right to 
take advantage of any defect in the plaintiff's proceedings. And 
they obſcrved that as far as reſpected the defendants themſelves 
the plaintiff was now at liberty to begin de novo. 


U 4 But 


ed to amend 
a ſpecial ca- 
pias, „ or- 
der that an 
application 
migtit be 
made to the 
Maiter of 
the Rolls to 
procure a 
n2w original, 


Cann 
4 ainſt 
SHAW. 


Tue day, 
Jane 20ths 


Where a 
commiſſion 
of bankrupt 
is taken out 
frau tulently 
or mali- 
cioully, the 
Chancelior 
may under 
ſtat. 5G 2», 
c 30 order 
aſpecific ſum 
by way of 
damages to 
be pa d by 
the petition- 
ing creditor 
to he bank- 
ru, or al- 
ſian the bond 
given by the 
former and 
er able the 
Jatter to re- 
cover the 
whole ve- 
nalty oi the 
bond. 

The aſſign- 
ment of the 


F 


CASES in TRINITY TERM 


But The Court ſaid it was reaſonable that the plaintiſf ſhowtg 
amend on payment of all the coits, though they thought that the 
proccedinys-in the outiawry ſhould be firlt ſet aide, 

Lord Krxyon, Ch. J. ſaid there was no doubt but that even 
an original might be amended on an application to the Maſter of 


the Rolls, though it could not be amended in this Court; that 


when he was Maſter of the Rolls he had known ſeveral inſtances 


of the kind; and that before he was Maſter of the Rolls an ori. 
ginal had b-en ſupplied even in the caſe of a penal action brought 
by Sir R. Bampſy/de on the game laws. 

Gibbs then moved to ſet aſide the proceedings in outlawry, 
which was granted; and then the firſt rule was granted on the 


plaintiff's paying all the coſts in the former action as well a3 


thoſe attending this application, ; 
; Rule abſolute. 


SMITH again/s BROOMHEAD. 


DEBT on bond in 200/. The declaration ſtated that the de. 
fendant on the 4th of January 1797 in order and to the 
intent that a commiſſion of bankrupt might be awarded and iſſued 
azainſt the plaintifF on the petition of the defendant and two other 
. the executors of J. Broombead deceaſed gave to the Lord 
Chancellor according to the form of the ſtatute a bond in 2000., 
with a condition that if the defendant and the ſaid two other 
perfons executors, &c. ſhould prove as well before the major part 
of the commiſſioners to be appointed in a commiſſion of bankrupt 
againſt the plaintiff as upon a trial at law in caſe the due iſſuing 
forth of the commiſſion. ſhould be conteſted that the plaintiff was 
juitly and truly indebted to the defendant and to the ſaid two other 
perſons in 109 /., and was become baukrupt, &c., and ſhould 
cauſe the ſaid commiſſion to be executed according to the direc- 
tions of the ſtatute 5 Ges, 2. c. 30, then the ſaid obligation to be 
void, That afterwards, to wit, on the 12th of January 1797 2 
commiſſion of bankrupt was awarded againſt the plaintiF, &c., 
but that the defendant and the {aid two other perſons did not nor 
did any or either of them prove before the major part of the 


bond by the commiſſioners that the plaintiff was indebted to them in 100 /, 
Chancellor 
is concluGve evidence of the fraud or malice in an action bronght on ſuch bond. 

It is not neceſſary to Rate in a declaration on ia bond that the con Aon was fraudulently or 
malicioully ſued out. 
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IN THE THIR TY-SEVENTH YEAR OF GEORGE III. 


and was become bankruot, &c. according to the form and effect 
of the ſ1id condition, but therein wholly failed; by means whereof 
the ſaid bond became forfeited to the ſaid Lord Chancelior, who 
upon the petition of the plaintiff (being the perſon in that behalf 
grieved) by an indorſement on the ſaid bond under his hand and 
ſeal aſſigned the ſaid bond to the plaintiff according to the form of 


the ſtatute, &c., the ſaid bond being ſo forfeited and the ſaid 


money therein mentioned being wholly unpaid; by reaſon whereof 
and by force of the ſtatute, &c. an action hath accrued to the 
plaintiff, as aſſignee of the Lord Chaucellor, to demand and have 
of and from the defendant the ſaid ſum of 200/., &c. 

The defendant pleaded that the ſaid commiſſion of bankrupt was 
not taken out fraudulently or maliciouſly ; to which the plaiutiff 
demurred generally, 

On/l2v, in ſupport of the demurrer, objected to the plea, be- 
cauſe it tended to put in iſſue a matter on which the Lord Chan- 
cellor's judgment was deciſive: the Court then defired to hear 
the other fi'ie, | 

B:ijt, contra. It may be admitted that the plea cannot be ſup- 
ported: but the declaration itſelf is defe ctive in ſeveral particulars, 
As the action is brought by an aſſignee, it ſhould appear on the 
declaration that the caſe is within the ſtatute (a), otherwiſe the 
plaintiff cannot recover. 1ſt, The judgment of the Lord Chan- 
cellor on the fraud and malice, which conſtitute the grounds of 
action, is not concluſive on the defendafit but it is examinable in 
this action. The Legiſlature by enabling the aſſignee of ſuch a 
bond to ſue on the bond evidently intended that the whole queſ- 
tion ſhould be open to the parties; otherwiſe the court in which 
the action is brought would be placed in the ſituation of execut- 
ing a judgment pronounced by another tribunal, the legality or 
propriety of which they have no means of examining. The 


(2) The fat. 5Gev. 2. c. 30 f 23. © for preventing the taking out of commiſſions 
vt bzaokrupt maliciouly,” enacts, that the petitioning creditor thall before ſuing out the 


£emm lion make an aftdavit of the debt, © and g've a bond to the Lord Chancellor in 


the venalry of col. to be conditioned for proving nis debt as well before the commiſ- 


ame all be conteſted and tried, and alſo for preving the party a bunkrupt at the time 
vi tacing out ſuch commilſtion, &c.; and if ſuch debt thaii not be really due or owing, 
or if after ſuch commiſſion taken out it cannot be proved that the party was a bankrupt 
at the time of iſſuing the commiſſion, but on the contrary it ſhall appear that ſuch com- 
miſſion was taken out fraudulently or maliciouſly, then the Lord Chancellor, &c. ſhall 
and may upon the petition of the party grieved examine into the ſame, and order ſatiſ- 
Hction to be made to him for the damages by him ſuſtained ; and for the better recovery 
thereof may in caſe there be occaſion aſſign ſuch bond to the party fo p-ticioning, who 
ray ſut for ths fame in his names" | 10 

| reaſons 
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CASES in TRINITY TERM 
reaſons given by the judges in the Ducheſs of King flor's caſe (4) 


——— apply with equal force to this caſe. The judgment of the Lord 


SmarTH 
againſt 
Broom. 
HEAD, 


Chancellor reſpecting the queſtion of bankruptcy is not deciſye 
but may be queſtioned in an action or indictment; nay it is not 
even evidence of the bankruptcy, but the aſſignees are obliged to 
eſtabliſh by proof all the facts that ſupport the bankruptcy. The 
ſame rule alſo holds in thoſe caſes in which the bankrupt himſelf 
is a party; as in indictments againſt the bankrupt for abſconding 
from the commiſhon, or for embezzling his property. Then 
there is no reaſon why the Lord Chancellor's judgment ſhould be 
concluſive in this caſe; and queſtions of fraud and walice, on 


which alone this action can be maintained, are peculiarly fit for 


the conſideration of a jury. But 2dly, Even if the Lord Chan. 
cellor's judgment be concluſive on this head, till it ſhould haye 
been averred in the declara tion that the commiſſion was fraudulent. 
ly or maliciouſly ſued out, as the foundation of the Chancellor's 
deciſion. Nothing can be collected by intendment : but every 
fact that is neceſſary to bring the plaintiff's caſe within the ſtatute 
fhould be ſtated in the declaration as part of the plaintiff's title. 
The Ducheſs of King ſbon's caſe, 11 State Trials, 261; Sptere: v. 
Parker, ante, 1 vol. 141; and Beake v. Tyrrel, 1 Show. 6. In 
the laſt of thoſe caſes, which was treſpaſs for taking the plaintiffs 


ſhip, the defendant juſtified that he toc k the ſhip as prize which 


was condemned iu the Admiralty Court as prize; and yet judg- 
ment was given for the plaintiif, for Holt, Ch. ] ſaid © It doth 


not appear how this ſhip came to be prize; nor that there was 
any cauſe to ſeize her as ſuck; the ſubſequent going to the Ad- 


miralty cannot juſtify the firſt illegal caption.” So here it ſhould 
have been averred that the defendant fraudulently or maliciouſly 
ſued out the commiſſion, and that the Lord Chancellor after 
examining into the caſe on the plaintiff's petition adjudged that 


it was ſo fraudulently or maliciouſly ſued out: whereas there is no 
averment of fraud or malice; nav, it is not even alleged that the 


Lord Chancellor either determines or examined into this queſtion; 
it being ſimply ſtated that he aſſizned the bond to the plaintiff, 
3dly, It was not the intention of the Legiſlature that the aſſignec 
ſhould recover the penalty of the bond, but only a ſatisfaction for 
the damages ſuſtained by him, which the Lord Chancellor is to 


order, and the bond is directed to be aſſigned “ for the better 


recovery thereof,” that is, of ſuch ſatisfaCtion. Therefore it 


(a; 11 St, Tr. 261, 2. 


ſhould 
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ſhould have been ſtated that the Lord Chancellor had examined 1797 
into the ſubject, and ordered a ſpecific ſatisfaction to be made, eee, 
and that ſuch ſatisfaction ſtill remained unpaid. This is in ſome againſt 
reſpects like a bond of indemnity, on which no action can be 2 
brought until the party has been e and that fact muſt 
be ſtated. 
' On/lcwo for the Maint. By the ſtatute the Lord Chancellor 
is authoriſed to examine into the whole matter, and to decide on 
the queſtion of fraud or malice, He is inveſted with a diſcretion 
either to aſlign the bond or not as he thinks proper after an 
examination : but his judgment on the point is as concluſive as 
any other judgment of a court of law which is the foundation of 
an action. This alſo gives an anſwer to the ſecond objeCtion 
for if the Lord Chancellor's judgment be deciſive on the fraud 
and malice, it was not neceſſary to aver that the commiſſion was 
fraudulently or maliciouſly ſued out, ſince that averment is in- : 
cluded in the allegation that the Lord Chancellor aſſigned the bond 
to the plaintiff, which he could not have done unleſs he had 
decided that the commiſſion was fraudulently or maliciouſly ſued 
out. In anſwer to the third objection, the penalty of the bond is 
the debt. In Brown v. Chapman (a) Lord Mansfield intimated an 
opinion that a plaintiff, who ſued on this ſtatute, would be entitled 
to the penalty of the bond. Perhaps the Lord Chancellor might 
have ordered a ſmaller ſum than the penalty to be paid by way of 
ſatisfaction, and then it would have been neceſſary for the plaintiff 
to have ſet forth what that ſatisfaction was, and that it remained 
unpaid : but it was competent to the Lord Chancellor to order 
the whole ſum of 200 J. to be paid; and by aſſigning the bond to 
the plaintiff, without making any other order, it was in effect 
determining that the penalty of the bond was the ſatisfaction that 
the plaintiff was entitled to receive. - 
Lord KENTox, Ch. J. I think that this action on the bond is 
maintainable. It is clear that the Legiſlature did not intend that 
the Court, in which the action is brought, ſhould examine into 
the queſtion of fraud or malice. The act of parliament, in order 
do prevent commiſhons of bankrupt being taken out improperlys 
requires the petitioning creditor to give a bond in the penalty of 
200 J.; adding that, if the ſuppoſed debt be nor due, or it the 
party be not proved a bankrupt, and it thall appear that the com- 
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againſt 
Baoou- 
HEAD, 


CASES in TRINITY TERM 


miſſion was taken out fraudulently or maliciouſly, then the Lord 
Chancellor may on the petition of the party grieved examine inf 
the ſame, that is, © into all the premiſes before ſtated,” the fraud 
or malice of ſuing out the commiſſion as well as the exiſtence of 
the petitioning creditor's debt or the bankruptcy; and may order 
ſatisfaction to be made for the damages ſullained, and aſſigu 
the bond; but for what? in, order that his judgment may he 
again reviſed? That would be abſurd: the deciſion of the Lord 
Chancellor is deciſive on the ſubject. Then it was urged that at 
all events the Lord Chancellor ſhould have aſcertained the quantum 


of damages, and that the action on the bond ſhould only be 


brought to enforce payment of ſuch damages. That objeQtion hag 
more the appearance of foundation than the others: but there is 
a great authority againſt it, that of Lord Hardwwicke in the caſe 
Ex parte Gayter (a), where. tlie Chancellor having aſſigned the 
bond to the party grieved, the petitioning creditor applied to 
diſcharge that order, or at leaſt to ſuſpend any aCtion on the 
bond until the damages were inquired into; but Lord Hard. 
evicke ſaid © It was in the breaſt of the Court, where the bank. 
ruptcy was a doubtful cafe and the commiſſion ſuperſeded, either 


to direct an inquiry before a Maſter of the damages ſuſt- ined by 


the bankrupt, or a quantum damnificatus upon an ifſue at law, 
and after the damages are ſettled the Court might for the better 
recovery thereof order ſuch bond to be aſſigned: but that caſe was 


attended with ſuch flagrant circumſtances that he would not by a 


previous inquiry into the damages ſuſtained by the bankrupt pre- 
vent his ſeeking an immediate ſatisfaction; and therefore he diſ- 
miſſed the petition. Now that is a weighty authority ; and ac- 
cording to that, the Lord Chancellor may either afſefs the damages 
or enable the plaintiff to recover the whole penalty of the bond. 
 ASHHURST, J. and Gros, J. of the ſame opinion. 
LawRENCE, J. The Lord Chancellor was to exerciſe his 
judgment whether the bond ſhould or ſhould not be aſſigned: he 
has aſſigned it, and his judgment is concluſive in this action. 
Then it is ſaid that if this be concluſive there is nothing to be tried 
in ſuch an action: but the defendant may plead performance, 
non eſt factum, or that the bond was not aſſigned. This is not 
like a bond of indemnity, to which it has been compared: in 
ſuch a caſe before the ſtatute of William the parties were driven 


(a) x Ah. 144» 
into 
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into a court of equity to inquire into the damages ſuſtained : but 
this bond does not ceme within that act of parliament. 
, Judgment for the plaintiff. 


MaRKks again/s UPTON. 


HIS was an action of covenant contained in an indenture 
dated the 1oth of February 1787, in which the defendant 
cqvenanted, for the conſideration therein mentioned, to pay the 
plaintiff an annuity of 200. during the defendant's life by half- 
yearly payments; and the breach aſſigned was the non-payment 
of 50/. for two years and an half, due the 24th of June 1796. 
The defendant pleaded, in diſcharge of his perſon, that he was 


actually a priſoner in the Compter in London at the ſuit of the 


plaintiff on the 12th of February 1794, and was duly diſcharged 
according to the ſtat. 34 Geo. 3. c. 69. (the inſolvent debtors? act) 
at the Quarter Seſſions holden for the city on the xoth of Septem- 
ber in the 34th year of the reign, &c.; and that the ſum of mo- 
ney, for the non- payment of which the action is brought, was 
due beſore the 12th of February 1794. 

To this plea the plaintiff demurred, and aſſigned for cauſe that 
it appeared by the declaration that the plaintiff declared for the 
non-payment of two years' arrears of the annuity due on the 24th 
of June 1796, and that the ſaid arrears were not due or accruing 
as appeared by the declaration on the 12th of February 1794. 

Iigley, in ſupport of the demurrer, relied on the caſe of Cot- 
terell v. Hooke, Dougl. 97. as a direct authority in point; obſer- 
ving that there was no difference between the ſtatute 16 Ges. 3. 
c. 38. / 33. on which the plea was framed in that caſe, and the 
ſtat. 34 Geo. 3. c. 69. / 31. on which this defence reſted, except 
that in the latter power is given to two juſtices, as well as to the 
Juſtices at the Quarter Seſſions, to diſcharge the priſoner. | 

£rſtine, for the defendant, acknowledging that this caſe could 
not be diſtinguiſhed from that cited, 

The Court gave judgment for the plaintiff; ſaying that they had 
looked into the authorities on this ſubject, and that they were in 
his favor, | | 


Judgment for the plaintiff (a); 


( Vid. Auriol v. Mills, in Error; ante, 4 vol. 94. 
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The inſolv- 
ent act 

34 G Jo 

c. 69. does 
not diſ. 
charge the 
perſon of an 
inſolvent 
(who is en- 
titled to the 
benefit of 
that act) 
from the 
payment of 
the arrears 
of an annuity 
becoming 
due after his 
diſcharge on 
a Covenant - 
made before 
the act. 
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Tueſday, | 
Fane zoth. 


A. and B. 
being joint 
owrers of a 


ſhip, A. con- | 
veyed his 


moiety to 
B.: but in 
the bill of 
fale the cer- 
tificate of re- 
giftry was 
Not truly re- 
cited: B. 


took poſſeſ · 


ſemion, and 
afterwards 
mortgaged 
the who'e 
ſhip to A. 
who did not 
take poſſeſ- 
fon; then 
B. ordered C. 
to repair the 
ſhip: aſter- 
wards B, 
conveyed 


one half of 


the ſhip to 
A. 2nd the 
other to D.: 
— held that 


\ the firſt bill 


of ſale was 
an abſolute 
nullity under 
the ſat. 
26G. 3. 

c. 60. f. 17. 
and that A. 
was liable to 
C. for the 
repairs of the 
ſhip in an 
aQion for 
work and la- 
bour brought 
by C., 4. 
not having 
pleaded in 
abatement 
that B ought 
alſo to have 
been ſued. 
— Whether 
a mortgagee 
cfa ſkip, vut 


of poſſeſſion, be not liable for the repairs? Que 


delivered up and cancelled. 


CASES in TRINITY TERM 


WESTERDELL again DALE, 


urs was an action for work and labour in repairing the de. 

fendant's ſhip; to which the general iſſue was pleaded; and 
on the trial a ſpecial verdi& was found. It ſtated that on the iſt 
of October 1790 the defendant and one F. Wharton were the ſole 


owners of the ſhip called Sz. Vincent, being a ſhip then belonging 


to the port of London ; and being ſuch owners they on the ſaid 
1ſt of October cauſed the ſame to be duly regiſtered in the port 
of London ; and a certificate of ſuch regiſtry was on the ſame day 
and year duly granted as follows, that is to ſay ; “ In purſuance 
of an act paſſed in the 26th year of the reign of King George the 
Third, “ intitled an act for the further increaſe and encourage. 
ment of ſhipping and navigation,” Rabert Dale of Old Gravel 
Lane St. George's in the Eaſt, Merchant [having taken and ſub. 
ſcribed the affirmation?) required by the ſaid act, and ſhaving af. 
firmed*] that himſelf together with 7% Wharton of Scarborough 
Cin the county of York Merchant, who is not reſident within 
twenty miles of London and has not abſented himſelf to avoid 
taking the ſaid affirmation cr oath?,] are ſole owners of the ſhip 
or veſſel called Sz. Vincent of London [whereof William Prior is 


at preſent maſter*] and that the ſaid ſhip or veſſel was taken 


prize, legally condemned, and made free, as appears by a re- 
giſter No 269. granted at London the 31ſt of Ofober 1786 now 
And Samuel Brown ſurveyor for 
floops and boats and Fohn Jarratt ſurveyor for the act of Navi- 
gation having certified to us that the ſaid ſhip or veſſel is Dutch 
built, has two decks, and three maſts, that her length from the 
forepart of the main-ſtern to the aſter- part of the ſtern- poſt aloſt 
is [1045] feet, her breadth at the [broadeſt part of the main- 
wales J 27 feet 6 inches, her height between the decks 4 feet 
inches, and admeaſures 343 tons, that ſhe is a round lute-ſterned 
ſhip with quarter-badges and her quarter-deck runs near the main- 
maſt, has no gallery and a woman's head; and the [ſubſcribing 
owner?7] having conſented and agreed to the above deſcription 
and admeaſurement and having cauſed ſufficient ſecurity to be 
given as is required by the ſaid act the ſaid Ship S. Vincent has 
been duly regiſtered at the port of London ; geen ander our hands 
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and ſeals of office at the Cuſtom-houſe in the ſaid port of London 1797 
this rſt day of OFober 1790. [Bates, deputy collector, V. Hord, 


pro- con. | Entered in the office of the Regiſter-general of Ship- * r 
ping, Iſt Oter 1790. T. Lewis*,”] _— L 


The verdict then ſet forth that on the 1ſt of February 1792 th 
defendant by a bill of ſale in conſideration of 7501. granted bar- 
ained and aſſigned his moiety in the ſaid ſhip to . Wharton: in 
that bill of ſale the certificate of regiſtry was recited, but the fol- 
lowing variations were made in it; inſtead of the words between 
the brackets, page 306, Ne 1. were inſerted “ having taken and 
ſubſcribed the oath N 2. „ having /avorn ;” N 3. all thoſe 
words omitted; NY 4. © whereof J. Lotherington is at preſent 
maſter;” No 5. all theſe dimenſions in Zfgures (a); Ne 6. 
« broadeſt part above the main wales.“ N? 7. „ ſubſcribing 
owners; NY 8. all thoſe words omitted. | 
The verdict then ſet forth that F. Wharton by indenture dated 
on the 2d of November 1792, after reciting that he was indebted 
to the defendant in 1600/., in conſideration thereof and of 10s., 
granted bargained and aſſigned the ſaid ſhip to the defendant his 
executors, &c.; with a proviſo for making void the ſame on pay- 
ment of 16001. with intereſt in purſuance of the covenant there- 
inafter contained; and 7. I harton covenanted with the defend- 
ant to pay him the 1600/. with interelt at the rate of 5/. per cent. 
on the day next after the date of that indenture ; and alſo that if 
default ſhould be made in payment of the 160014. and intereſt the 
ſaid ſhip ſhould remain and continue unto the defendant his exe- 
cutors, &c., and that he and they ſhould hold and enjoy the ſame 
to his and their proper uſe as his and their goods and chattels 
free and clear from the proviſo therein-before contained. In that 
indenture the certificate of regiſtry was alſo recited, but it was in- 
accurately recited, and it differed from the original in almoſt all 
the particulars pointed out in the recital in the firſt bill of ſale. 
The verdict then ſet forth that no indorſement was made on the 
certificate of regiſtry of any alteration of property by transfer 
from the defendant to Hartan or from Wharton to the defend - 
ant. That when the ſaid indenture was made the ſhip was on a 
voyage to Archangel in Ruſſia but returned to King flon upon Hull 
in December 1792. That on the 3ath of January 1793 J. Whar- 
ton, who then acted as ſole owner of the ſhip of which J. Lother- 
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ington was then maſter, employed the plaintiff to repair the ſame, 
and the ſame was accordingly repaired by the plaintiff, who in 
- his account made a debit thereof as follows, „Ship Sz. Vincent, 
Captain J. Lotherington, J. W. Barton, Di to T. V. e/lerdell” fo 
the repairs. That after the ſhip had been ſo repaired J. Wh, 
ton on the 26th of pril 1793 for a valuable conſideration abſo. 
lutely ſold conveyed and aligned one moiety of the ſhip to the 
defendant and the other moiety to one J. Todd and G. Flacher 
which aſſignment was duly regiſtered. And that the defendan 
never took actual poſſeſſion of the ſhip in conſequence of the in- 
denture dated the 2d of November 1792, nor at any time after the 
making of the ſame until the execution of the abſolute convey. 
ance of the moiety of the ſaid ſhip made to him in April 1 793. 
This cafe was twice argued ; the firſt time in Eaſter term laſt 
by Wood for the plaintiff and Chambre for the defendant, and 
now by Law for the former and Marryat for the latter. 
Arguments for the plaintiff.— It will be urged on belialf of the 
defendant, who was only a mortgagee when the ſhip was te- 
Paired, that he is not liable for any repairs done to the ſhip be- 
fore he was actually in poſſeſſion : but it is contended by the 
plaintiff that the defendant was at that time the legal owner of a 
-moiety of the ſhip, and that this action is maintainable againſt 
him, he not having pleaded in abatement that any other perſon 


ought to have been ſued with him. In order to fee who was the 


legal owner of the ſhip, it is neceſſary to look to the conveyance 
from the defendant to Hharton in February 1792; for unlels the 
certificate of regiſtry be therein ſet forth purſuant to the direc- 
tions of the ſtat. 26 Geo. 3. c. 60. (a) the conveyance is abſolutely 
void, and the legal property ſtill remains in the defendant. Now 
by adverting to that bill of ſale it is evident that the certificate of 
regiſtry is not truly and accurately ſet forth therein. ¶ Here the va- 
riations noticed in page 306 were pointed out. And though in 
Rolle n v. Smith (b) it was holden that a mere clerical mittakein 


. reciting the certificate of regiſtrydid not vitiate the bill of ſale, that 


miſtake appearing on the face of the inſtrument itſelf, it was decided 
in Rolleſton v. Hibbert (e) that the omiſſion of the certificate rendered 


(a) lt is enacted by the 17th clauſe of that act cc that when and ſo often as the ag 
perty in any ſhip belonging to any of his majeſtyis ſubjects ſhall be transferred to any 
other of his majeity's ſubjects in whole or in part, the certificate of the regiſtry of ſuch 
ſhip ſhall be truly and accurately recited in words at length in the bill or other in ru- 
ment of ſale thereof, and that otherwiſe ſuch bill of ſale wall be 2 null and void 
to all intents and purpoſes,” | 


(5) Arte, 4 vol. 161. (e) an, 3 vol. « 406. 
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the bill of ſale a nullity. Now this is not a true and accurate 


309 
1797. 


recital of the certificate of regiſtry : the variations between ——— 


the original and the recital are ſo numerous that a perſon re- 
ferring to both would be induced to ſuppoſe that they contained 
a deſcription of different ſhips. Then the conſequence of this not 
being a true and accurate recital is that this bill of ſale i is an ab- 
ſolute nullity, and the legal title to the moiety ſtill remains in the 
defendant. Bur if this bill of ſale were ſufficient to paſs the ſhip 
from the defendarit to Wharton, then it was contended that the 
ſubſequent conveyance from Wharton to the defendant dated 2d of 
November 1792, which was alſo liable to the ſame objections as the 
firſt bill of ſale reſpecting the miſrecital of thecertificateof regiſtry, 
was 2 conditional ſale to the defendant and not a mortgage; or 
that if it were a mortgage, the defendant was liable to the repairs 
of the ſhip on the ground that a mortgagee, though not in poſ- 
ſeſſion, was entitled to the profits of the ſhip ; Mos v. Gallimore, 
Dougl. 278. 3 Rich v. Coe, Cowp. 636. 

The Court intimated a ſtrong opinion on the firſt argument 
that the conveyance of the 2d of November 1792 was a mortgage, 
and on the ſecond argument that point was conceded by the 
plaintiff 's counſel. The laſt point, reſpecting the liability of a 


mortgagee out of poſſeſſion, was ſtrongly conteſted; but as the 


Court declined giving any opinion upon it, the arguments of the 
counſel on both ſides on that head are here omitted. 


Arguments for the defendant. Firſt, the conveyance from the 


defendant to Wharton was a valid conveyance, notwithſtand- 
ing the defects in the recital of the certificate of regiſtry, and con- 
ſequently the property paſſed to the latter. The object of the 
Legiſlature in paſſing this ſtatute was to deprive foreign ſhips of 
the benefits to which £ngl;/b ſhips are entitled, to effect which 
it requires ſuch a deſcription of the ſhip in every transfer of 
it that it may be known by a reference to the Cuſtom-houſe 
whether the ſhip in queſtion be or be not entitled to the benefits 
conferred by the ſtatute. Now the deſcription of this ſhip in the 
conveyance from the defendant to Wharton is ſufficiently accurate 
to anſwer that purpoſe : the recital of the certificate of regiſtry 
agrees with the certificate itſelf in all the material points; the 
fact of condemnation, the date of the regiſtry, the name and the 
dimenſions of the ſhip; and the variations are mere clerical errors 
of no importance; and according to the authority of Rolle eon v. 


Smith ſuch errors will not vitiate the bill of ſale. But even if this 


were not a valid inſtrument as between the defendant and Wharton 
on accourtof theſe defects, (till it is not competent to other perſons 
Vol.. VII. K to 
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to take advantage of the objection. Here the en 18 not 
reſpecting the validity of the transfer between the defendant 
and Wharton, but it ariſes on a collateral contract. It does not 


again, follow, becauſe the vendee could not. have retained poſſeſſion of 


tures are void to all intents and purpoſes; 


| Rep. 114.3 


the ſhip againſt the vendor or his aſſignees if he had become 3 
bankrupt, that the defendant is liable in this action for repairs done 
ta the fhip at the inſtance of Vharton. The parties chemſelves 
have conſidered this to be a valid transfer, and have acted upon it 
as ſuch ever fince ; Marton took poſſeſſion under it, ated 23 
owner in giving orders for the repairs, then mortgaged this very 
ſhip to the defendant on the idea that the property of the ſhip waz 


in him, and afterwards actually ſold it for a valuable conſideration 


to the defendant and two other perſons. This is an attempt by 


a third perſon to compel a party to aſſume an ownerſhip which he | 


diſclaims, to the detriment of another. In the inſtance of inden. 
tures of apprenticeſhip, the ſtatute 5 Elix. c. 4. requires the ap- 
prentice to be bound for ſeven years, ſaying that all other inden. 
* and yet it has been 
holden in queſtions of ſettlement law (a) and in actions for enticing 
away an apprentice (5) than an indenture for a ſhorter period is 
not abſolutely void, but only voidable, and that at the election of 
the parties themſelves, for that third perſons cannot ſet up the 
objection. Here V Barton was in poſſeſſion as owner; and though 
he was in under a defective conveyance, it is not competent to the 


plaintiff to charge the defendant, who was not in poſſeſſion and who 


claimed no title, for the repairs done to the ſhip as on a contract. 
Suppoſing a diſſeiſor or a perſon under an invalid conveyance 
were in poſſeſſion of land, and ordered buildings to be erecded, 
the workman could not reſort to the right owner and recover 
againſt him as on a contract made with him, even when the 


right owner recovered the poſſeſſion ; much leſs could he com- 


pel the owner to aſſert his title: but he muſt reſort to the perſon 
in poſſeſſion, who employed him. In this caſe no credit was even 
given to the defendant perſonally ; it was given to the ſhip. 


- Secondly, It was not a conditional ſale, but a mortgage from 


Wharton to the defendant. Fleyer v. Lavington, 1 P. Wms. 271-; 
Ailler v. Lee, 2 Atk. 494.; 4 Bro. P. Caſ. 14 2.; and the latter, as 
mortgagee, cannot be charged with the repairs, not being in poſ- 
ſeſſion; Zaton v. Jaques, Dougl. 454.; Fackſon v. Vernon, 1 H. Bl. 
and MT FIR v. Blackburne, ib, 117, note a. 


(a) R. v. St. Nicholas, Ipſwich, Burr. S. C. 91. 
(5) Parker v. Szitth, C. B. 1785, on a motion for a new trial. 
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Reply to the firſt ground. The words of the ſtatute, which 1797. 


require * a true and accurate recital in words at length” of the 


certificate of regiſtry, gave an anſwer to the argument that a 
general deſcription of the ſhip in the bill of ſale is ſufficient. 


The ſtatute alſo ſays that a bill of fale, in which the certificate is 


not truly recited, ſhall be * utterly null and void to all intents and 


purpoſes:” then it cannot be a valid inſtrument to any purpoſe ; 
| and it is immaterial by whom the objeCtion is taken, the Court 


are bound to give their opinion on the validity of this inſtrument. 
If it be a nullity as between the defendant and Fharton, it muſt 
equally be a nullity as to all perſons. This queſtion cannot de- 
pend on the wiſhes or conſent of the parties to the inſtrument ; 
a determination that it does would have the effeCt of repealing 
the ſtatute. With regard to the caſes of apprenticeſhip z they 
profeſſed to go on the ground that ſuch an indenture was only 
voiĩdable; and therefore they are not applicable to this caſe where 
the inſtrument is declared abſolutely null and void. 77755 

Lord KEN TON, Ch. J. Although this comes before us on 

ſpecial verdict, and the caſe has been twice argued, it does not 
appear to me to be a caſe of much difficulty: the plaintiff's ar- 
gument on the firſt part of the caſe is, in my opinion, concluſive, 
It ſeemed to be admitted through the whole argument that the 
owner of the ſhip is liable to pay the expences of repairing her. 
Therefore the only enquiry here is, Who is the owner of this 
ſhip? And that depends on the ſtat. 26 Geo. 3. c. 60. J. 17. by 
which it is enacted that when the property in any ſhip is trans- 
ferred the certificate of regiſtry of ſuch ſhip ſhall be truly and 
accurately recited in words at length in the bill of ſale, other- 
wiſe ſuch bill of ſale ſhall be vzterly null and void to all intents and 
purpoſes. Caſes have ariſen on the conſtruction of this act of 
parliament that diſtreſſed our feelings: in one inſtance we re- 
laxed a little from the ſtrict words of the act in deciding that a 
mere clerical error did not vitiate the bill of ſale, the certificate 
being in effect the ſame, and the error being apparent in the 
inſtrument itſelf ; and in making that relaxation I hope we did 
not trangreſs the limits of our duty. But in this caſe the recital 
of the certificate of regiſtry in the bill of ſale from the defendant 
to Wharton is ſo totally unlike the certificate itſelf from the 
beginning to the end of it, that there is ſcarcely any ſimilitude 
between them. Without repeating all the different variations 
that have been pointed out, it is ſufficient to ſay that the cer- 
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tificate of regiſtry is not truly and accurately recited in the bil 


w—_— of ſale; and then it follows that this is not a legal transfer of the 


WESTE - 
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againſt 
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ſhip. If any inconveniencies have reſulted to the public from 
this regulation in the act, and if it be expedient to relax from the 
words of the act in this reſpect, application muſt be made to the 
Legiſlature for that purpoſe and not to a court of law. On this 
ſhort ground therefore it ſeems to me that we are bound to ſay 
that the defendant remains owner of part of the ſhip, notwith. 
ſtanding his attempt to transfer his intereſt in it to Wharton by the 
bill of ſale in February 1792; he was undoubtedly owner before 
that time, and no competent act has been ſince done to diveſt 
him of the ownerſhip. With reſpect to the caſes of indentures 
of apprenticeſhip which have been cited, Lord Hardwick? Be 
that the indentures were only voidable, - 
Other points have been diſcuſſed in this caſe, but 0 is not 
neceſſary to go into them at large, or to give any deciſive opinion 


upon them now. But as ſome caſes have been referred to on theſe 
points, I think it proper to obſerve that whenever it becomes 
neceſſary to decide thoſe queſtions thoſe caſes may perhaps 
deſerve further conſideration. In Rich v. Coe (a) it was ſaid that 
the perſon ſupplying a ſhip with neceſſaries has a treble fecurity; 
the perſon of the maſter, the ſhip, and the perſonal ſecurity of the 


owners; but I doubt whether that doctrine is not too generally 


laid down; Sir J. Fekyl! held in a caſe before him that the 
maſter could not ſubject tlie ſhip if in England, and that was 
afterwards confirmed by Lord Hardvicke. As to the caſes reſped- 


ing the mortgagee ; whether in or out of poſſeſkon he is the legal 


owner, and muſt ſo be conſidered in a court of law, notwithſtand- 
ing his title is ſubject to equitable intereſls. It is ſaid in one 
of the caſes that a mortgagee is only liable when in poſſeſſion, 


and that what proves this point is that in charging the mortgagee 


it is neceſſary to ſtate in pleading that he entered and was poſſeſſ. 


ed: but with great deference to the learned judge who gave that 


reaſon, I doubt it; I conſider thoſe ad mere formal words. It has 


alſo been argued that there is a difference between a mortgage 
of real and perſonal property: but that diſtinction affords a ſirong 
argument againſt the mortgagee of a ſhip ; for the inſtant a 
.transſer of the ſhip is made, though by way of mortgage, the 


mortgagee may ſtate that he was Fe in all actions of trover 


(a) Corp. 639. | 
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I avoid giving any poſitive opinion upon them : but as ſeveral 
caſes have been cited, I have thought it right to throw out theſe 
doubts leſt whenever the queſtions ſhould ariſe again it may be 
ſuppoſed that T haye acquieſced in theſe determinations. But on 


the firſt part of the caſe, I am of opinion that the property was 


never deveſted out of the defendant, that the liability to repair 
the ſhip reſulting from chat property ſtill remains in him; and 
conſequently that judgment muſt be given for the plaintiff. 
A$SHHURST, J. The act of parliament ſays that unleſs the 
certificate of regiſtry be faithfully recited in the bill of ſale, the 
bill of ſale ſhall be utterly void to all intents and purpoſes : then 
is the certificate accurately inſerted in the conveyance from the 
defendant to Wharton? certainly not: and if the act is to have any 
operation at all it avoids this deed ; the conſequence of which is 
that the property of a moiety in the ſhip ſtill remains in the de- 
fendant. And though the defendant might have pleaded in 
abatement that Y/harton ought alſo to have been ſued, yet not 
having ſo pleaded he cannot now take advantage of that objection. 


It is not neceſſary to go into the other points that have been made, 


this alone being deciſive againſt the defendant. 

GRose, J. No contract is found by the ſpecial verdict ſo as to 
ſupport the promiſe laid in the declaration: but it is argued on 
the part of the plaintiff, that this is a caſe in which the law will 
imply a promiſe by the defendant. The action is for work and 
labour done to a ſhip, one half of which had belonged to the 
defendant before the repairs were done. And the firſt queſtion 


that ariſes is, whether or not the defendant continued the owner 


at that time notwithſtanding his conveyance to Wharton? It is 
true that we decided in one caſe that a mere clerical error did 


not vitiate the bill of ſale : but conſidering the object of the 
Legiſlature in paſſing this a& and the words of the ſtatute it is 


impoſſible to ſay that the bill of ſale contains a true and accurate 
recital of the certificate of regiſtry ; and then the act ſays that 
ſuch a bill of ſale is a nullity, The next queſtion that was made is 
whether this law ſhall attach as between the defendant and a third 
perſon, not party to the bill of ſale? it has been argued that though 
the objeCtion ariſing from the act of parliament be deciſive as 
between the parties themſelves, it is not ſo as between third 
3 . 


perſons. 
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brought by the aſſignees of a bankrupt for property belonging to 1797. 


the bankrupt they ſtate that they were poſſeſſed. It is not ne 
ceſſary however to decide theſe points in this caſe, and therefore Wz5sTzn- 
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perſons. Now it muſt be obſerved that the words of the act are that 
the bill of ſale ſhall be void 10 all intents and purpoſes. I remember 
the caſe alluded to of the action for enticing away the apprentice: 
but that was decided on this ground that the Legiſlature intended 


that ſuch indentures ſhould be voidable only and not void; but here 


I think that the intention of the Legiſlature would be defeated by a 


determination that a bill of ſale, not conformable to this act of par. 


liament, is only voidable at the election of the parties. To be ſure 


in ſome views of this queſtion, the conſequences of our deter- 


mination may be highly prejudicial to the defendant z he muſt be 
liable to all the burdens as owner, and if the maſter of this ſhip had 
run down another veſſel the defendant might have been anſwerable 
to a great amount. But on the other hand if this ſhip had hadaletter 


of marque and had taken a prize, the defendant would have been 


entitled to a ſhare of the prize: then if he be entitled to the profits 
of the ſhip, he ought alſo to be liable for the repairs; the maxim 
applies qui ſentit commodum ſentire debet et onus. On account of 
the hardſhip of the defendant's ſituation it is with great difficulty 


that T have brought myſelf to be of opinion with the plaintiff: 
for whatever my wiſhes may be in favor of the defendant, I am 
not warranted in deciding in his favor; that would be to repeal the 
law; it would be ſaying that this bill of ſale ſhall be valid to ſome 


purpoſes when the Legiſlature have ſaid that 1 it ſhall be void to all 


ihtents and purpoſes. 

LAWRENCE, J. It is clear that the aſſignment by the defendant 
to Wharton is not a legal aſſignment, on account of the defects in 
the recital of the certificate of regiſtry. As between thoſe two 
perſons the defendant might have called on Wharten for an ac- 


count of the profits of the ſhip; if he had filed a bill in equity for 


that purpoſe, it would have been no anſwer to have ſet up this 
bill of ſale which is void by the act of parliament. Conſidering 
it in that light, the defendant ſeems liable to the repairs of the 
ſkip on this ground that if one part-owner ſuffers the other 
part-owners to employ a perſon to repair their ſhip, he is bound 
by their acts. The part of the caſe on which I doubted was, 
the argument that aſſerted that the bill of ſale is only void as 
between the parties themſelves; for the words of the ſtatute of 
Elizabeth, referred to, are as ſtrong as thoſe uſed in this act; 
and in the conſtruction of that act of parliament it has been 
holden that indentures contrary to it are only voidable. I do not 
diſtinctly recollect the ground on which thoſe caſes were decided: 
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but if they proceeded on this ground that it was the intention of 1797. 


the Legiſlature that ſuch indentures ſhould only be voidable, they ———— 
WuesTER= 


may be diſtinguiſhed from this caſe; for I think we ought to _ 
give full effect to this act of parliament, the proviſions of which again 


are ſo highly beneficial to the country. Dar ze 
| Judgment for the plaintiff, 


— — 
The Kino againſt GroRGE CROSSLEY one, &c. 


Tueſday, 
June 20th. 


ment for 


which ſtated that in Eaſfer Term 36 Geo. 3. Thomas Stokes perjury al- 


made a certain application to the Court of our lord the now king _ _—_ 


before the king himſelf againſt G. Creſeley, W. Clarke and T. ſworn before 


Briarly, he the ſaid defendant before and at the time of making ee, _ 


the ſaid application being one of the attornies of the ſaid Court, &c, fate, nor is 
it neceſſary 


to wit at Weſtminſter in the county of Middleſex, That on Friday to prove, 
next after one month from Eaſter- day in the thirty-ſixth year that the af- 


fidavit was 


aforeſaid the ſaid . S. upon the affidavit of himſelf and others filed of re- 


named, and a certain . paper-writing thereunto annexed being 3 _ 


read by the ſaid Court, &c., obtained a rule, &c. againſt the de- the Court or 
in any man- 


fendant, I. C., and T. B. whereby it was ordered that they on * 


notice, &c. ſhould on, &c. anſwer the matters contained in the ſaid 255 party. 
Perjury 


affidavits, and attend the ſaid Court in perſon at the time of may be af- 


anſwering as aforeſaid. The indictment then ſet forth the ſub- ee upon 
an affidavit 


ſtantive charge in Stcþe's affidavit, which was that he had found of an attor= 
in the defendant's poſſeſſion a ſheet of paper having the proper un Me o_ 


ſtamp for affidavits thereon, with the name V. Clarke written in —_— to 
a charge 


thereon at the left ſide of the paper, and the name and wordg exhibited 
« Thomas Briarly, a Maſter Extraordinary in Chancery” written 8 him 
on the right fide of the paper, and no other writing thereon. mary way for 


| | having in 
It then ſtated another rule of court made on Saturday next after his porletion 


the Morrow of the Aſcenſion, &c. in the thirty-ſixth year afore- blank pieces 
laid, ordering that the third day of the then next term ſhould bl 
be further peremptorily given to the defendant, V. C., and T. B., gy and 
; b : . K 5 Ee ligna- 

to anſwer the matters contained in the affidavit in the ſaid rule, tures of a 
&c. and attend the (aid Court in perſon. And * that the ſaid — 
defendant contriving and intending to ſtop the courſe of public in Chancery 
juſtice on zoth May in the thirty-lixth year aforeſaid did come ee 

9 : i bottorn of 
the papers It is no obiection to ſuch an indictment that it is not Rated where the Court wis holden 


Ts was an indictment againſt the defendant for perjury, An indiet- 


when the original application was made, or when the rule was made calling on the defendant to antwer 


"the charge, a ſufficient venuc being laid to he fact of taking che taiſe oath, 
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1797- in his own. proper. perſon to the Court of our ſaid lord the king 
before the king himſelf, the ſaid Court then being at V. nie 
The, r in the county of Middleſex, and did then and there produce tg 
cissekxy. the ſaid Court a certain affidavit in writing of him the defendan; 

| to be exhibited to the ſaid Court for the purpoſe of diſcharging 
the ſaid rules, and then and there before the ſaid Court was duly 
ſworn and took his corporal oath, &c. that the contents of the ſad 

| affidavit of him (the defendant) were true, the ſaid Court then and 
there haviog a lawful and competent apthority to adminiſter the 
ſaid oath of the ſaid defendant and to take and receive his ſaid 
affidavit. That the ſaid defendant being ſo ſworn, &c, did then 
and there, to wit, on the ſaid 3oth of May in the thirty-ſixth 
year, &c. at Meſiminſter aforeſaid in the ſaid county of Middle, 
in and by his affidavit aforeſaid upon his oath aforeſaid before the 
. aid Court, the ſaid Court then and there having a layful authority 
to adminiſterthe ſaid oath, & e. and to receivehis ſaid affidavit falſely 
and corruptly, & c. depoſe and ſwear,” & c. The indictment then ſet 
out the defendant's affidavit in anſwer (a) tothe rule then depending 
againſt him, and the ſeveral aſſignments of perjury thereon; con- 
cluding “ and ſo the jurors, &c. ſay that the defendant on the 
: ſaid 3oth May, &c. at Weftminſter aforeſaid in the ſaid county of 
Middleſex before the ſaid Court of our ſaid lord the king before the 
king himſelf, the ſaid Court then and there having competent 
authority to adminiſter the ſaid oath, &c. by his own act, &c. in 
and by his affidavit aforeſaid, &c. did falſely, &c. commit wilſul 

and corrupt perjury againſt the peace, &c.” | 

The defendant having been found guilty upon this indictment, 
and being brought up to receive judgment in the laſt term, offered 
ſeveral objections (5) in arreſt of judgment. 1, It is ſtated in the 
- indictment that T. Stokes made an application to the Court of our 

lord the now king, &c. againſt the defendant JF. C. and T. B.; 

but it is not alleged that the ſaid Court was then held at Weſt 

eee or elſewhere; what follows, namely, « at Meſtminſter, 
c. being merely applied to the allegation of the defendant's 
being one of the attornies of the Court, and the ſame objection 


Me NES aa os + =, et © 


(44) The defendant by this anſwer attempted to get rid of the preſumption of mal - 
practice againſt him on account of his poſſeſſion of ſuch an inſtrument, by ſtating that it 
bad been put into his hands many years before to be uſed as an aftidavit | in a certain 
þ ping then depending. 
) Theſe ohjections and ſome others, which having no foundation in fact are omit- 
ted, were drawn up in writing by the defendant n and by him Pee to the 
> Court; the — of chem only is 7er 
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applies to other parts of the indictment where the Court is men- 1797. 

tioned in particular. It does not appear by the record where the 
Court was held at the time when the rule was made, calling upon T0 > "90 
the defendant to anſwer to matters contained in the ſaid affidavit; S 


nor is there any venue to this part of the indiCtment. 2dly, The 
indictment does not ſhew that the affidavit of the defendant was 
made in any legal proceeding : and the Court have no right to call 
on the defendant ſummarily to anſwer any complaint againſt him 
merely becauſe he is an attorney, unleſs in a caſe touching the 
defendant's office as an attorney in his conduct towards ſome of 
the ſuitors of the Court, or for a breach or contempt of ſome rule 
or order of the Court, or for ſome matter touching the proceed- 
ings or proceſs of the Court, none of which are ſtated ; or if the 
paper found in the defendant's cuſtody could have been the object 
of a ſummary inquity, not having been uſed or attempted ſo to be, 
nor having a proper ſtamp, it could only have been in the court 
of Chancery, where the paper could have been uſed if at all, and 
not in the court of King's Bench ; wherefore all the proceedings 
reſpecting it are coram non judice, and cannot be the ſubject of 
an indictment for perjury. 3dly, Where any matter of record of 
the Court is referred to in an indictment of this ſort, it ĩs uſual to 
add * as by the record thereof now remaining filed in the ſaid 
« Court, &c. doth appear,” or the like ; but there is no ſuch re- 
ference in the preſent indictment. 4thly, No venue is laid to 
the fact of the defendant's ſwearing the affidavit on which the 
perjury is aſſigned. With | 

To theſe objections, which were not argued at the bar, an- 
other was added by | 


Erſtine, Garrow and Manley, on behalf of the defendant ; that 
it did not appear that after the affidavit, on which the perjury was 
aſſigned, was ſworn by the defendant it was exhibited in this Court 
or filed, It was indeed ſtated that the defendant did produce 
to the Court a certain affidavit to be exhibited, &c.: but it plainly 
appears from what follows that the paper-writing (there impro- 
petly called an affidavit) was not ſuch at that time, but be- 


came ſo. afterwards by the defendant's being ſworn to the 


truth of the facts contained therein; and after the time when 
only it could properly be ſtyled an affidavit it does not ap- 
pear to have been filcd or in any manner exhibited or made 

| ulſo 
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crime of perjury could be committed merely by ſwearing to 2 
5 falſe affidavit, although no uſe were afterwards made of it in / 


ener. judicial proceeding, then this objection failed; but if that were 
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not ſo, it followed neceſſarily that there ought to be an averment 
in the indictment that it was uſed or filed of record, without 
which perjury could not be aſſigned thereon. That this appeared 
as well from the common practice of counſel in adviſing theirclienty 
not to make uſe of affidavits the truth of which they had reaſon 
to doubt, and keeping them from the files of the Court to avoid 
expoſing the ſwearers to the peril of an indictment for perjury, 
as alſo from the general form of the precedents, which either 
ſtate that the affidavits on which perjury is aſſigned were exhibited 
or produced before the Court, or refer to them as filed of record, 
which ſuppoſes them to have been uſed or read in court. R. x, 
Croſs, Trem. P. C. 136. R. v. Fole, ib. 138. X. v. Bros, 
16. 15 1. 155. And they alſo cited R. v. Taylor, Skin. 403., Hal 
Rep. 5 34., where on an indictment for perjury in making an 
affidavit Holt, Ch. J. ruled at Guildball, © that it ought to be 
proved that the affidavit was read and uſed againſt the party, 
for without producing and uſing it the bare making an affidavit 
will not be ſufficient (a).“ | 

Milles and Dauncey, contr2, were ſtopped by the Court. 

Lord Kenyon, Ch. J. The argument in arreſt of judgment 
only ſhews that there are ſome precedents of indictments for per- 
jury in the books containing words that are not inſerted in 
this indictment. But that argument proves too much, becauſe 
it tends to prove that all ſubſequent indictments muſt contain all 
the nonſenſe that has been inſerted in the precedents drawn of 
late years. 

Let us examine the foundation of this objection on principle, on 
practice, and on the precedents. Firſt as to principle: This pro- 
ſecution affects to bring to juſtice a perſon who has been guilty 
of a moſt enormous oifence : his guilt or innocence muſt depend 
on his own act and on the motive by which he was aCtuated at 
the time. The affidavit, on which the perjury is aſſigned, might 
have been ſworn in a diſtant part of the kingdom; it might hare 
been lent up by the poſt, and detained in the hands of any perſon 


{a) It appears upon reference to the record of this caſe which is of Mick. 5 N. & M. 
Roll g. that the indictment concluded contra formam ſtatuti, &c, 
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bchalf of the defendant the guilt or innocence of the perſon ma- 
king the affidavit in the country is to depend on the circumſtance 
of the perſon into whoſe hands it comes bringing it forward. C 
hut ſurely the guilt of the party cannot depend on the act of 
mother perſon, when all that he had to do has been already con» 
ſummated. In the inſtance of making an affidavit in the country, 
L the party is not to be indicted here where the affidavit may happen 
to be aſed, but in the county where the offence was complete by 
=» | making the faiſe oath. Then the practice has been referred to, and 
tit is ſaid that counſel have ſometimes recommended it to the party 
EZ who his made the affidavit not to produce it in court but to 
2 put it into his pocket: in one ſenſe it may be of great importance 
bs | to the party to put his affidavit into his pocket, to prevent its 
being produced in evidence againſt him on an indictment for per- 
jury: but it is ridiculous to ſuppoſe that his guilt or innocence can 
ME depend on ſuch an ad. With regard to the precedents; it is ad- 
E mitted that there are many, on which the parties have been con- 
victed, in which it is not ſtated either that the affidavit was 
E cxhibitedorfiled in Court. On looking into the precedents referred 
to in Hatkincl was at firſt ſtartled, ſeeing that they alleged that the 
© affidavit had been exhibited or filed: but they are all on the 
© ſtatute, and are therefore diſtinguiſhable from this caſe, for there 
an action is given to the party injured by the falſe oath. I am 


© therefore of opinion that there is no foundation for this or for 


any of the other objections, which we have conſidered though 
they have not been argued. 

'  A$SHHURST, J. declared himſelf of the ſame opinion. 

GRosk, J. Whether we conſider this caſe on principle, the 


definition of the crime of perjury, or the practice, I think there is 
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no foundation for this objection. There is no precedent in which 
it is alleged that. the affidavit was uſed. It is indeed ſtated in ſome: 
of them that it was exhibited by prout pater pg recordum, &c.: 

but that is not neceſſary. | 
LawRENCE, J. Several objections have been made to this 
indictment, all of which except one have now been given up by 
the defendant's counſel, Had they been argued, I think I could 
have given ſatisfaCtory reaſons to ſhew that none of them could 
be maintained. With regard to the objection relied on by the 
defendant's counſel; T think that the crime of perjury was'com- 
plete by the defendant's ſwearing the affidavit for the purpoſe of 
diſcharging 


; here for ſome time; and according to the doctrine urged on 1797. 
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CASES N TRINITY TERM 


diſcharging the rule againſt him, and that the crime cannot de. 
pend on the ſubſequent uſe of it, the defendant being equally 
guilty of perjury though no uſe had been afterwards made of it. 
The caſe in Skinner was an indictment on the ſtatute (a), and 
therefore it cannot govern this caſe. I have looked with great 
attention through a variety of precedents, manuſcript as well 28 
printed, and I do not find that it was ſtated in any one inſtance 
that the affidavit was uſed. It is ſtated in them that when the 
party ſwore he exhibited the affidavit to the perſon or the Court 
before whom it was ſworn, and that the contents of it were falſe; 
the common form is, that he came before the perſon or the Court, 
and exhibited the affidavit or paper-writing, that perſon or Court 
having competent authority, &c., and that he ſwore falſely and 
corruptly ſuch and ſuch things, without adding that any uſe was 
afterwards made of the affidavit; and then it proceeds to et out 
the aſſignments of perjury. Then it was ſaid that all thoſe caſes 
may be diſtinguiſhed from the preſent, becauſe it appears in them 
that the affidavit was exhibited as appears by a reference 10 the 
files of the Court, But the principle is that whatever is material 
to the eſſence of the crime cannot be ſupplied by intendment: 
then is not the uſe made of the affidavit (if at all) to he ſupplied 
by intendment? A reference is made to the files of the Court to ſee 
what was done, and from thence it is to be intended that the 
party uſed the affidavit: but that is contrary to the general rule 
that no material thing is to be intended ; from which it follows 


that this kind of reference does nat ſupply what the defendant's 


counſel ſay is neceſſary to be averred, becauſe that would be ta: 
ſupply it by intendment. But even that reference is not always 
made; it was not either in R. v. Hawkins, Trem. P. C. 167., or in 
R. v. Stone, ib. 148. I have alſo directed a ſearch to be made in 
the Crown- office for precedents of indictments of this kind: it is 
not alleged in any one of the nine that I have ſeen that any uſe 
was made of the aſſidavit; and in four of them there is no refer- 


ence to any affidavit on the files of the Court. And in the caſe of 


R. v. C. Atkinſon (b) which was very much examined both by the 
bench and at the bar the inditment was drawn in this form, and 


this objection was not even taken. 
| Rule _—_ 


(4) This 8 from the indiẽtment on the records of the Court, 
; (5) E. 24 Geo. 3- B. R. 


( 
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b 
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CLARKE againſt CAWTHORNE, 


Hk defendant had obtained a rule calling on the plaintiff to 
T ſhew cauſe why he ſhould not be diſcharged out of cuſtody, 
for the inſufficiency of the aſfidavit on which he had been arteſted. 
The affidavit, which was entitled in the cauſe, ſtated that“ the 
defendant has or lately had in his poſſefſion a certain bill of ex- 
change of the plaintiff's, dated & c., drawn by one W. Martin upon 
and accepted by Meſſrs. Alcock and Milner for the payment of 
651. to the plaintiff one month after date, which ſaid bill of 
exchange the ſaid defendant on demand thereof refuſed to deliver 
to the plaintiff, but on the contrary has converted and 2 of 
the ſame to his own uſe. 

The firſt objection was that the affidavit was entitled in | the 
cauſe, But 

The Court thought that as the practice (a) had obtained fo long 
of adding a title to affidavits of this kind it would be too much 
now to determine that ſuch practice had been erroneous, par- 
ticularly as this was a mere queſtion of form and did not interfere 
with the juſtice of the caſe ; and that the conſequences of ſuch a 
determination would be that it might occaſion an infinityof actions 
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The Court 
refuſed to 
diſcharge a 
defendant 
out of cuſ- 
tody on the 
ground that 
the affidavit 
on which he 
had been 
holden to 
bail was en- 
titled in the 
cauſe. 

In an affi- 
davit to hold 
to bail in 
trover for a 
bill of ex- 
change it 
ſhould be 
ſtated that 
the bill re- 
mains un- 
paid. 


for improperly holding to bail in thoſe caſes in which the affidavits 


had been entitled: but that for the regulation of future practice 
they would make a rule of court ordering that affidavits to hold 
to bail ſhould not be entitled after this term. 

Another objection was then taken to the affidavit that it ought 
to have ſtated a cauſe of action to the extent ſuggeſted in the 
affidavit: whereas here conſiſtently with what was ſworn the 
deſendant might not have converted any thing to his uſe of 
the value ſtated; for though it was ſtated that the bill of ex- 


() In the laſt term fimilar rules were obtained in two cauſes, Levi v. Roſs, and 
Gaunt v. Marſh, on a fimilar objection. On inquiry it then appeared that it had been 
the practice for a great length of time to uſe affidavits to hold to bail that were and 
that were not entitled indiſcriminately ; that there were nearly as many in the office of 
the one kind as of the other. The Court, thinking it a point that concerned the prac 
tice of all the courts, ſaid that they ſhould defer giving any opinion until they had had 
an opportunity of conſulting the judges of the other courts. But as ſoon as the above 
caſe of Clarke v. Catuthorne was diſpoſed of, they diſcharged the rules in both theſe caſes. 
In ſupport of thoſe rules were eited R. v. Jenes, 2 Str. 704+; R. v. Pierſon, Andr. 3 13.3 
Bevan v. Bevan, ante, 3 vol. 601.3; R. v. Harriſon, ante, 6 vol. 60.; and R. v. Almen, 


cited ante, 6 vol. 642. note, Againſt the rules was cited King q. t. v. CoJes, ante, 


6 10 649. 
15 change 
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1797. Change purported to be of a certain amount, it did not appear but 
- that the bill might have been paid. And 


A — 8 Court, being of opinion that this objection was fatal, made 
AW- * 


HORN E. 


| Rule abſolute, 
Lawes in ſupport of the rule. Confle againlt it. 


ile, WEAKLEY on the Demiſe of KxicaT and Av his 


Five 336 Wife againſt J. Rucc. 
A, having N the trial of this ejectment for leaſehold premiſes in Miluerti 
3 before Mr. J. Buller at the laſt aſſizes for Somer/et/bire a ſpecial 


— D., by caſe was reſerved for the opinion of this Court. 
Ave à . 
ſixall legacy N. Owen, poſſeſſed of the remainder of a term for 1000 years, 


- — 1 having three daughters B. Chilcott, Mary Owen, and Ann Orwer, 


gave a leafe. by will dated 13th of October 1750, after giving 3 s. to his eldeſt 
| ar einde daughter, and 5. to Mary, gave the premiſes in queſtion © to 
if he dies his daughter Ann, but if ſhe ſhould happen to die without baving 
— child or children lawfully begotten, then he willed that the ſaid 
or children” premiſes ſhould be and remain to his daughter Mary, and after her 
then te E. to ſuch child or children as ſhe ſhould happen to have lawfully 


and after her 


to — begotten ;” and he appointed his daughter Ann executrix and 
dren:” D. reſiduary legatee. Ann entered after the death of her father, and 


had achild married /. Rugg in September 1753, by whom ſhe had three 


ho died i 
ber Ife. q children, who as well as the huſband died in Ann's lifetime. 


i p. Ann afterwards by will gave the whole to her ſiſter Mary (who 


took the ab- is ſince dead) for life, remainder to Ann Knight one of the leſſots 
olute inte- 


reſt in the Of the plaintiff and who was a daughter of Mary. The queſtion 


ys _— reſerved was whether Ann, the daughter of V. Owen, took the 
Conſequen . . . . . 
that " 7 whole intereſt in the term: if ſhe did the verdict was to be entered 


_—_— for the plaintiff for the whole: if not, a verdict was to be entered 
al. for the plaintiff for an undivided fourth part, Ann one of the 


leflors of the plaintiff being in that caſe entitled to a fourth as one 


of the children of Mary. 


Dampier for the Plaintiff. The words of the bequeſt to Ann 
being ſuſſicient to paſs the whole intereſt in the term, it is incum- 
bent on the defendant, in order to reſtrain thoſe words, to ſhew 
that the preciſe event on which the bequeſt over was to take 

effect has happened. It is given to Ann generally, but if ſhe die 
| | | without 


pm” a A. i, ww — 8 JF &&=> — — T3 tt $3 


ut 
de 


E. 
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without having a child or children, then it is given over to Mary 
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and to her children. The conſtruction which the defendant at 


tempts to put on theſe words is, to ſubſtitute the word C leaving 


? for WEAKLEY 


ga 


having, and then to imply an intention in the teſtator from the Ras. 
word ſo ſubſtituted and add to the words “ having a child or 


children” thefe words © living at the time of Ann's death.” Before 
ſo forced a conſtruction can however be put on the words the 
Court ought to be ſatisfied that ſuch was the intention of the 
teſtator : but on conſidering the ſituation of his family and the 
whole will, the contrary appears to have been his intention. Ann 


ſeems to have been the favourite daughter; this eſtate is firſt 


given to her ſhe being then unmarried, and ſhe is alſo the re- 
ſiduary legatee. Now there is no bequeſt to Ann's children, 
though there is to Mary's; and if Ann's children had been living 
at the time of their mother's death, they could not have taken any 
intereſt but by the bounty of their mother. The intention there- 
fore of the teſtator ſeems to have been to give the whole intereſt 
to Aun to enable her to diſpoſe of it for the benefit of her children 
either in her lifetime or by her will. And unleſs ſhe had this 
power if ſhe had had a child who died in her lifetime leaving 
a child, ſuch grandchild couid not have taken any thing, and the 
whole would have gone over to Mary and her children; whereas 
the intention ſeems to have been to poſtpone Mary's family until 
aſter Ann's; and that Mary's ſhould not take as long as there were 
any deſcendants of Ann. The words “ child or children” here 
are equivalent to z/ue. But even if the whole intereſt .did not 
paſs immediately to Ann, ſhe took it abſolutely on the ſubſequent 
birth of a child; when ſhe had a child the event on which the 
eltate was given over became impoſſible; for the only event on 
which it was given over was Aun's dying without ever having had 
a child. In Goodiar v. Clarke (a) Wyndham J. mentioned the caſe 
of Brett v. Pildridge ; © a father on the marriage of his daughter 


made a proviſo that if his daughter died without iſſue within two 
years, the huſband ſhould repay 500/. of her portion ; ; the 


daughter had iſſue, and afterwards ſhe and her iſſue died within 
two years; and it was adjudged that the huſband ſhould not re- 
pay the 5001., for by having iſſue the condition was performed. 

Jelyll for the defendants. The deviſe over to Mary took 
place on the event of Ann dying without any children. Such 


(a) x Sid. 102. 
| | appears 
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1797. appears to have been the intention of the teſtator, and ſuch is the 


grammatical conſtruction of the words of the will. In Read v. 


Wratttr gnell (a) where the queſtion aroſe on the conſtruction of the words 
Rucs, * in caſe my daughter ſhall die /caving no heirs of the body,” 


The Lord Chancellor held that as © leaving was a participle of the 
preſent tenſe it related to the time of the daughter's death. 80 
here © having” is a participle of the preſent, and equally relates to 
the time of Anr's death. In Beauclerk v. Dormer (b) where the 
words were e if ſhe die without iſſue then to go to Lord G. Beau. 
clerk,” The Lord Chancellor laid much ſtreſs on the word 7. 
In Porter v. Bradley (c) the deviſe was to A. and his heirs, and if 
he die leaving no iſſue behind him, then over; and Lord Key 
ſaid if indeed only the firſt words © leaving no iſſue' had been 
uſed, they according to the opinion of Lord Macclesfield in Forth 
v. Chapman muſt be reſtrained to leaving iſſue at the time of his 
death.” In Hughes v. Sayer (d) the bequeſt was to Paul and Ann 
c and upon either of their dying without children then to the 
ſurvivor,” and it was holden that thoſe words muſt mean . dying 
leaving children at the death of the party.” So in Lampley v. 
Blower (e), where the bequeſt was to A. and B. and to their 
iſſue, and if either of them happen to die before the legacy be- 
comes due to her, and /eave no iſſue, the ſhare of her ſo dying 
ſhall go to the ſurvivor, it was ruled that it was confined to 
« leaving no iſſue at the time of their death.” Gulliver d. Wyler 
v. Abby, 1 Bl. Rep. 607. It does not appear that the teſtator 
intended any benefit to Ann's children, and conſequently the 


_ contemplation of their intereſt can have no weight in increaſing 


their mother's eſtate; they are not even mentioned in the will; 


and to conſtrue the word having to mean having had a child will 


not only be to determine againſt the grammatical conſtruction of 
the word but on a preſumption of intention in the teſtator which 
the words of the will do not warrant. | 

Dampier in reply. The caſes cited, in which the word “e lea- 
ving” was uſed, are not applicable to the preſent, becauſe that word 
neceſſarily refers to the time of the death, but the word « having” 
does not. There is no caſe in which it has been holden that 
i }aving Children” ought to be reſtrained to © Jeaving children; 
and here the intention of the teſtator, as it may be collected 


(a) 2 Ath. 647. (5) B. 308. 


(e) Ante, 3 vol. 143. 
(d) 1 P. Vn, 534 le) 3 Ath. 396. 3 


from 


IN THE THriRTY-SEVENTH YEAR oF GEORGE III. 


from other parts of the will, is againſt ſuch a determination. In 
Porter v. Bradley the words © behind him” were added to “ leav- 
ing.” And in Hughes v. Sager it was expreſsly given over to the 
ſurvivor, which ſhewed an intention in the teitator to reſtrain it 
to iſſue living at the death of the perſon who ſirſt died. 

Lord Kenyon Ch. J. Before we determine this caſe. we muſt 
ſatisfy ourſelves as well as we can of the teſtator's intention. Let 
us look at the general plan of the will, and ſee what conſtruction 
will beſt eſſectuate it. His intention ſeems to have been this, 
that the progeny of Anne ſhould be firſt provided for, and, that 
failing, that the eſtate ſhovid then go over to his daughter Mary 
and her children : but it is clear that he did not know the exact 
meaning of legal limitations. According to the defendant's con- 
ſtruction of the will, when Anne died without leaving children 
living at the time of her death, the eſtate was at all events to go 
over to Mary, whatever might have been the cireumſtances of 
Anne's family before; and then if Anne had had a child who died 
in her lifetime leaving children, thoſz great-grandchildren of the 
teſtator, the grandchildren of that daughter for whom he had a 
predilection, could not have taken at all; in that caſe the favou- 
rite daughter would have been in a worſe ſituation than either of 
| the other daughters. There is no limitation over to the children 
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of Anne, and if ſhe had died leaving children, there is nothing 


imperative on Anne to leave the eſtate to thoſe children, but ſhe 
might have leſt it to whomſoever ſhe pleaſed. But in the next 
limitation, the eſtate is given to Mary and to her children; and 
it is clear that if the prior limitation to Anne had been out of the 
way, the inſtant Mary had a child the eſtate would have veſted 
in that child without any regard to ſuch child ſurviving his mother 
Mary, and in the event of ſuch child dying before Mary, Mary 
would have been entitled to take out adminiſtration to him. In 
the caſe of a conditional fee-ſimple at common law, the parent 
on the birth of a child had the jus alienandi; the condition was 
thereby performed, and the eſtate was alienable prior to the ſta- 
tute de donis. In this caſe we determine according to the gene- 
ral intention of the teſtator, which was that the ſamily of Aune 
ſhould be firſt provided for, and that the children of Mary ſhould 
not take until failure of Anne's children. Perhaps he did not 
foreſee this particular event: but we muſt not on that account 
put a conſtruction on the will that would have diſappointed the 
teſtator in the moſt important part of his whole ſcheme. I think 

Vor. VII. LS 2: therefore 
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therefore that I am bound to put that conſtruCtion on the will that 
the plaintiff contends for; which is alſo the fair grammatical con- 
ſtruction, for the meaning of the word « leaving” is eſſentially 
different from that of “ having.” 

ASHnvrsT, J. The defendant's is a forced conſtruction of 
this will. Anne was the favourite daughter of the teſtator ; ſhe 
was the great object of his bounty. The teſtator firft gave this 
eſtate to his daughter Anne, without adding any other words to 
that bequeſt ; then he proceeded thus, “ but if ſhe ſhall die with. 
out having a child, &c.” then to Mary and her children : but it 
cannot be ſuppoſed that he intended to give a leſs eſtate to Anne, 
who was his favourite daughter, than to Mary who was not. 
This being the caſe of a term, a bequeſt of the eſtate to Anne 
carried the whole intereſt, and that was only to be diveſted by a 
ſubſequent event which has not Dh RI therefore it remained 


to her abſolutely. 

Grose, J. The N relied on by the plaintiff ſeems 
moſt conſiſtent with the teſtator's intention. The teſtator had 
three daughters, the youngeſt of whom (Anne) he ſelected as the 
chief object of his bounty. The eſtate was given to her, without 
ſaying. “ for her life” and without giving it afterwards to her 
children: but it was afterwards given to Mary and to Ter chil- 
dren, which ſatisfies me that Anne was to have the power of diſ- 
poſing of it among her children if ſhe choſe, for he intended that 
Anne and her children ſhould have at leaſt as much benefit from 
this eſtate as Mary and her children; and if Anne were to have the 
power of diſpoſing of the eſtate ior the benefit of her children, 
ſhe muſt take the whole intereſt in order to enable her to do ſo. 

LawRENCE, J. Perhaps the general intention of the teſtator 
will be beſt conſulted by this determination. At the ſame time 
I confeſs it ſtruck me at firſt that this was a gift to Are, and in 


caſe ſhe left any children that ſhe ſhould have the power of diſ- 


poſing of it abſolutely, the teſtator taking it for granted that ſhe 
would provide for thoſe children, but if ſhe % no child then that 
the eſtate ſhould go to Mary and her children. That is the gram- 
matical conſtruction of the will; © having” refers to the time of 
the death; whereas according to the plaintiff's argument that 
word muſt be read © having had.” However the teſtator's in- 
tention ſeems to have been firft to provide for Anne's family, 
truſting when he gave the eſtate to her that ſhe would diſpoſe of 
it properly among them. In the event of Annes having children 

15 it 
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it might have been deſirable to provide for them during Anne's 
lifetime, but that object would have been defeated if Anne had 
had no power of diſpoſing of the eſtate until the time of her death. 
Conſidering therefore that it was the teſtator's intention that 
Anne ſhould take the whole intereſt in this eſtate if ſhe had chil- 
dren though they did not exiſt at the time of her death, in order 
to further that intention the beſt conſtruction that we can put on 
the will is to decide that this eſtate veſted abſolutely in Anne in 
the event of her having a child at any time; and conſequently 
that the plaintifF is entitled to recover for the whole. 

| Poſtea to the plaintiff. 


— — — 


GoopRIGuT on the Demiſe of Barca again/# RIO 
and GoveTT. 


JECTMENT for thirty acres of land, twenty acres of mea- 
dow, and twenty acres of paſture, with the appurtenances, 
ſituate in the pariſhes of Over St9xvey and Nether Stowey in the 
county of Somerſet, The defendants pleaded the general iſſue, 
and entered into the common conſent rule as tenants. 'The 
cauſe was tried before Mr. Juſtice Buller at Taunton, when a ver- 
diet was found for the plaintiff, ſubject to the opinion of this 
Court on the following caſe. The leſſor of the plaintiff proved 
his title to certain lands in the pariſhes mentioned in the decla- 
ration of ejectment, which lands were called Clutfome's, Dunſ- 
combe's, Landſey's Breach, Griddle's Breach, and the Gore Platt, 
which were the premiſes in queſtion. The defendants proved 
that they were not, nor ever had been, in poſſeſſion of any part 
of the premiſes in queſtion. The only point reſerved at the trial 
was, whether the defendants after entering into the conditional 
rule could be permitted to prove that they neither were or had 
been in poſſeſſion of the premiſes, which the plaintiff by the evi- 
dence had entitled himſelf to. E ſuch proof on the part of the 
defendants were admiſſible, a nonſuit was to be entered; other- 
wife the verdict was to ſtand. | 
Praed for the leſſor of the plaintiff. The leſſor of the plaintiff 
having declared generally as he had a right to do, and having at 
the trial proved his title to lands anſwering the general deſcrip- 
tion in the declaration, and the defendant not having ſhewn a 


title to any other lands anſwering the ſame deſcription, the queſ- 
; Y 2 I tion 
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The leſſor of 
the plaintiff 
in ejectment 
is bound at 
the trial to 
prove the 
defendant in 
poſſeſſion of 
the premiſes 
which he 
ſeeks to re- 
cover, althoꝰ 
the deftend- 
ant has en- 
tered into 
the general 
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leaſe entry 
and ouſter, 
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tion is whether the Jatter is not concluded by having entered 
into the general conſent rule from diſputing his poſſcſſion of the 
Goo. lands fo deſcribed and proved to be the property of the leſſor. 


RIGHT 1 0 5 5 
gent Two preliminary objections were made when this caſe firſt came 
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A Rien. before the Court (a). Firſt, that the leſſor of the plaintiff could 
—— not avail himſelf of any judgment in this caſe in his favour, 
12 Anſwer — That though a term for which an ejectment is brought 
47 be expired before judgment, ſo that the plaintiff cannot have the 


benefit of his judgment to recover the term, yet he may enter it 
for the damages and coſts. And he cited precedents of ſuch 
Judgments in Bock of Fudgments, 1 vol. 82. 2 vol. 118. Gilbert's 
(5) Law and Practice of Ejefiments 307. [and this was aſſented to 
by the Court]. Nor is it neceſſary, even if the judgment were 
entered to recover the term as well as the damages and coſts, 
that the plaintiff ſhould maintain his whole judgment; for upon 
error brought it may be affirmed in part and reverſed in part, 
Secondly, that as the leſſor of the plaintiff muſt in the outſet of 
the proceedings have procured an affidavit of ſervice of the de- 
claration on the tenant in paſeſſion, without which he could not 
have proceeded in the action, he is eſtopped from contending 
that it is immaterial whether the defendant were or were not in 
poſſeſſion. Anſwer—The rule requiring ſuch an affidavit is only 
for the purpoſe of enabling the leſſor to enter up his judgment 
againſt the caſual ejeCtor : but it does not apply when the tenant 
or any other claiming title for him comes in and defends his poſ- 
ſeſſion, and thereupon enters into the conſent rule; and this 
queſtion ariſes upon the operation and effect of ſuch conſent rule 
as evidence at the trial between the litigating parties, and not 
1 upon the queſtion of regularity in the previous proceedings. 
4 . 5 Other evidence too of poſſeſſion would be admiſſible at the trial, 
. which certainly would not be ſufficient to warrant a judgment 
againſt the caſual ejeCtor; ex. gr. the acknowledgment of the 
party to the conſent rule that he was in poſſeſſion of the premiſes 
for which the plaintiff went; and yet that would not be ſuffi- 
cient to ſupport a judgment againſt the caſual ejector; becauſe 
it would let in all that fraud and colluſion which the rule re- 
quiring the affidavit of ſervice was intended to prevent. Beſides, 
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(a) This was in the laſt term, when the ſtatement of the caſe was ordered to be 


amended. 
(b) Note; this book which is intitled 6 The Law and Practice of Ejectments“ is 


aſciibed to Lord Chief Baron Gilbert, vid, Preface to Runningten's Law of Ejectments. 


there 
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there is no more reaſon why the affidavit of ſervice ſhould con- 1797. 
clude the party in this caſe than the affidavit to hold to bail does ———— 
the plaintiff in bailable actions; yet it never was conſidered that Coun 
a plaintiff in the latter caſe was bound to prove his demand up ++ againf 
to the full extent of the ſum which he had before ſworn to be "NY 
due, or that he was eſtopped from proving any more due to him 

from the defendant, So in Parry v. Dawn (a), the plaintiff 

having held the defendant to bail for goods ſold and delivered 

was held to be no objection againſt ſuing him in trover for the 

ſame goods. Suppoſe in this caſe a wrong perſon had been ſerved 

with a copy of the declaration by miſtake, but the real tenant had 

come in and deiended, the :{hdavit of ſervice would not be held 

to conclude the leſſor of the plaintiff from proving the defendant 

in poſſeſſion: and if not, there is no more reaſon why he ſhould 

be eſtopped by it from inſiſting. on the operation of the conſent 

rule to preclude the neceſſity of that proof. Then as to the prin- 

cipal queſtion ; the defendant who has entered into the conſent 

rule is eſtopped from diſputing at the trial his poſſ-ſhon of the 
premiſes for which the ejetment is brought in a caſe circum- 

ſtanced like the preſent. This will appear from the nature of 

the proceedings, the practice, and the lateſt authorities. The 

whole proceeding is founded in fiction. The declaration againſt 

the caſual ejector is in very general terms. The notice from the 

caſual ejector ſtates that he is informed that the perſon on whom 

the ſervice is made is either in poiſon or claims title to the pre- 

miles ; the latter of which deſcriptions has been added in modern 

times and was intended to apply to the caſe of landlords. This 

gives the party intereſted notice to come in and deſend his title, 
otherwiſe he will be turned out of poſſcſſion. If no perſon ap- 

pear to defend, then judgment follows againſt the caſual ejector. 

If any come in and defend, he muſt enter into-a conſent rule to 

confeſs Icafe entry and ouſter; the effect and ſubſtance of which 

is that the leſſor has made a leaſe to the plaintiiF of the premiſes 

which he ſecks to recover, that he entered into poſſe ſſion of the 

fame, and that the defendant ejected him; and upon this condi- 

tion alone the defendant is admitted-to defend ; and he thereby 

alſo ſtipulates to inſiſt upon the title only. Having therefore by 

the conſent rule agreed to admit thefe facts as the condition of 

his b-ing let in to defend, he cannot be permitted at the trial to 

retract his conſent to any part. In this reſpect the conſent rule 


(a) Air. Rep. 710» 
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of the court of C. B. materially differs from that in this court, 
for there the confeſſion of the leaſe entry and ouſter is only « of 


“ ſo much of the tenements ſpecified in the plaintiff's declara- 


« tion as are in the poſſeſſion of the defendant or his tenants, or any 
“ perſons claiming by or under his title.” But it is alſo in the 
power of a defendant in this court to avail himſelf of the ſame 
preciſion if he thinks fit; for by the rule of court of Trin. 15 
Car. 2. Reg. 1. where the defendant by the rule of court ſhall 
confeſs leaſe entry and ouſter for ſo much of the premiſes in the 
declaration mentioned as are in the poſſeſſion of the ſaid defend. 
ant or his under-tenants, his attorney ſhall deliver to the plain- 


tiff's attorney a note in writing of the tenements ſo being in his 


or their poſſeſſion. Where there are ſeveral defendants it ap- 
pears that there are three ways of entering into the conſent rule, 
1. They may all join to defend all the premiſes generally. 
2. They may reſpectively defend for all the premiſes named ge- 
nerally ; and there each enters into the rule to defend for all the 
premiſes in his own poſſeſſion, not diſtinguiſhing the one from 
the other by name. 3. Each may defend ſpecially for certain 
premiſes by name; and all theſe require a different conſidera- 
tion. 1. In the firſt caſe they jointly undertake to defend for all 


the premiſes anſwering the general deſcription in the declaration 


to which the plaintiff can prove title, The rule of court in the 
15 Car. 2. does not apply to this firſt inſtance ; neither does the 
paſſage in Gilbert's ERjectments 16, which may ſeem to bear againſt 
this conſtruction at firſt. 2, When each defends for the pre- 
miſes in his reſpective occupation generally, from the very na- 


ture of the thing the plaintiff muſt prove the reſpective poſſe ſſion 


of each. 3. In the third inſtance there muſt be new declarations 
ſerved and diſtin records made ;, far perſons who defend diſ- 
tinctly for different premiſes cannot be compelled to join to- 
gether in their defence on the ſame record. [Per Curiam that 
cannot be neceſſary, for the conſent rule, though no part of the 


record, will ſhew for what each defends.) It ſo appears from 


the books. In Medlicott v. Bruefter and another (a), where on the 
defendants ſevering their defence by entering into the conſent rule 
to confeſs for diſtinct tenements in their reſpective poſſeſſion, the 


Court ordered the plaintiff to deliver ſeveral declarations, that 


if either had a good defence he might not be concluded upon 
the queſtion of coſts. The Court therefore muſt have con- 


] 2 Kb. 524. $33» 


fidered 
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fdered that if they permitted the leſſor of the plaintiff to declare 
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generally, the defendants might have been compelled to defend — 


for more than was in their reſpeCtive poſſeſſions. But it appears 
tom the caſe of Oddye v. Preſton (a) that where the leſſor of the 
plaintiff had inſerted a ſmall parcel of land not in diſpute in his 
declaration, in order to ſave the coſts, and the defendant had in- 
adyertently entered into the rule to confeſs generally, the Court 


afterwards gave him leave to amend the conſent rule, which 


would have been unneceſſary if they had not conſidered that he 
would be concluded by it ſo long as it remained. The principal 


caſe relied on by the defendant is Smith v. Jann (b): but that is 


diſtinguiſhable from the preſent; for there the defendant entered 
into a rule to defend as landlord, which is in the ſame form as 
the common rule in C. B.; and there it was held neceſſary for the 
plaintiff to prove the defendant in poſſcſhon, becauſe, as the Court 
ſaid, the rule is that the landlord ſhall defend for the premiſes only 
wheresf his tenants are in poſſeſſron. It is true that the reſolution 
of the Court is laid down in more general terms in Buller's Ni. Pr. 
110., but the caſe referred to does not warrant it to that extent. 
And the ſame book refers to a ſubſequent caſe of Doe d. Jaſe v. 
Bacchus, M. 30 Geo. 2. K. B. at the Sittings; where it was holden 
« that if there be but one defendant as tenant in poſſeſſion, the 
plaintiff need not prove him in poſſeſſion, becauſe if he be not, 
why did he enter into the rule.” Now there can be no difference 
in principle whether there be one or more defendants who enter 
into the conſent rule generally. Beſides which, the cafe of Smith 
v. Mann was overruled by Buller, J. at Bodmin Sum. Aſſiſes 1791, 


in a Caſe of Doe d. Horrell v. Dawe; where he held that if zhe 


tenant defend, it is not neceſſary to prove him in poſſeſſion, 
though in the caſe of 7he /andlord defending it would be neceſſary 
to prove that his tenant was in poſſeſſion. Further, the practice 
which has prevailed ſeems to be warranted by adverting to the 
manner of pleading in treſpaſs, in the place of which the remedy 
by ejectment has got into uſe, Now if the plaintiff in treſpaſs de- 
clare for breaking and entering his cloſe in D., and the defendant 
plead that the locus in quo is fix acres of land in D., which are 
his freehold, and the plaintiff reply that they are his freehold and 
not the freehold of the defendant, if each have fix acres reſpec- 
tively in D., the defendant cannot give in evidence that he did 


the treſpaſs in his own land ; but by his plea it ſhall be intended 


(0) 2 Bac, br. 164, 165, and 3 Keb. 561, (%% Wilf, 220. 
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that he meant the fix acres of the plaintiff; becauſe until he 


gives a name to the place where the treſpaſs was done the plaintiff 


{| Goop-* 


RIGHT 
againſt 


Ricus 


need not new aſſign. Dy. 23. 6. pl. 147. 


The conſent rule 
which has been introduced in ejectment anſwers all the purpoſes 
of the defendant's plea in treſpaſs. If he conſent generally, it 
mult be taken to be an admiſſion that he is in poſſeſſion of the ſame 
lands for which the plaintiff declares by his general deſcription, 
If he have any other lands anſwering the ſame general deſcrip. 


tion as in the declaration, then he ought to-enter his conſ-nt ſpe. 


cially in the margin of the rule; otherwiſe he muſt be taken to 
mean the ſame premiſes. But whatever inconveniences might en- 
ſue from the conſtruction of the conſent rule contended for by the 
plaintiff, they are effectually done away by the modern practice 
which prevails. Fo if the plaintiff declare generally, and the 
defendant have any doubt what lands the plaintiff means to pro- 
ceed for, he may call upon him by a judge's order to ſpecify them. 
And on the other hand the plaintiff may call on the defendant 
to ſpecify for what he defends when that is not aſcertained by 
the conſent rule; and he cited two caſes (a) in confirmation of 
that practice. Whereas the inconvenience cf the rule now con- 
tended for by the defendant is manifeſt; for the plaintiff is 
deluded into the belief that the defendant is in poſſeſſion of thoſe 
premiſes for which the action is brought by his entering into the 


(a) Dog d. Wen and Another v. Hur. Ejectment for thirty acres of land in 
the pariſh of Brac læuocd in the county of Hertford, The landlord of the tenant in poſ. 
ſeſſion tek out a ſummons for a particular of the premiſcs for which the ejectment was 
brought, and then the premiſes were deſcribed by the names of the cloſes and the quanti- 
ties they contained; the landlord then appeared for thirty acres of land, &c. being copy- 
hold, held of che manor of King's Walden. The only queſtion in the cauſe was, Whe- 
ther the premiſes were copyhold or frezhold ? for if they were copyhold, the plaintiff 
had no claim ; ſo that the deſcribing of the premiſes 2s copybold in the appearance was a 
trick. The leſſor of the plaintiff then ſerved the defendant's attorney wi h a notice for 
what the ejectment was brought, and that he meant to iuſiſt at the trial that the premiſes 
never were copybold, and took our a ſummons calling on defendant to particulariſe the 
premiſes for which he appe ned; an order was oppoſed ; but Mr. Juſtice Greſe thought the 
appearance unfair, and made i order, 

Dor d. SaunDrgRs v. The Duke of NewcasTrLey. —EjeQment for the manor of 
Basf-rd, ten meſſuages, ten cottages, one thouſand acres of land, &c.; the defendant ob- 
tained a verdict at the Summer aſſizes 1794 for the manor. The plaintiff proved him- 


1 in foſſeſſion of the cottages to the number. of eight, which the defendant did not 


claim. In M chaelmas term the plaintiff obtained a rule fora new trial; upon which the 
defendant, who had defended generally, and was adviſed that he ſnould thereby be liable 


for ihe whole coſts, applied to a judge at chambers for an order upon the plaintiff to ſpe» 


gity the particulars for which his declaration was ſerved ; and accordingly in February 28, 
1795, Mr. Juſtice Gre made an order that the plaiatiff ſhould ſpecify the perticulars 
within four day 8, and that the defendant within ſour days aſter that ſhuuid ſpecify the 
particulars for wh! u he cefended. 

| rule 


0 
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rule to defend ; which 1s nugatory if he really were not in poſ- 


ſeſſion or claimed title. Then if the leſſor of the plaintiff is not — 


bound to prove the defendant in poſſeſſion, it mult be either be- 
canſe the defendant has admitted it, or becauſe it forms no part 
of the matter to be tried, which is the title; in either caſe it will 
ſollow that the defendant ſhould not be allowed to diſpute his 
poſſeſſion. 

Nobolt, contri, was ſtopped by the Court. 

Lori KEN VON, Ch. J. This has certainly been vexata queſtio; 
when I went the circuit as counſel, the caſe in Buller's Ni. Pri., 
in which it was ſaid © If there be but one defendant as tenant in 

oſſeſſion, the plaintiff need not prove him in poſſeſſion,” was 


ſuppoſed to be law; and when a caſe afterwards came on before 


me on the Home Circuit I ruled accordingly, not thinking it 
neceſſary to prove the defendant in poſſeſſion. But I was never 
called on to conſider the queſtion accurately till now; and when 
we conſider the r-aſon of the thing, it ſeems vali that any 
queſtion could ſeriouſly have ariſen upon this ſubject. On the 
trial of au ejectment two parties come to litigate the title to an 
eſtate, the perſon claiming, and the perſon who 1s ſuppoſed to 
withhold improperly, the poſſeſſion: but as ſoon it turns out 
that the latter is not in poſſeſſion, 1t ſeems to me that the cauſe 
is ill conſtituted between thoſe two perſons. The proceedings in 
ejectment were inſtituted in order to try who is entitled to the 
poſſe (hon of an eſtate on title : when the declaration is delivered 
the loſſor of the plaintiff claims in general terms ſo many acres 
of land, ſo many meſſuages, &c. which communicates but 


little intelligence to the perſon ſerved with the declaration. 


If the latter happen to be in poſſeſſion of any land falling within 
the deſcription in the declaration, he muſt defend in order to 
preſerve his own right; then it would be unjuſt that a verdict 
ſhould be found againit him though he can prove a title to every 
acre of land in the pariſh of which he was ever in-poſl: ſſion; and 
yet this is the conſequence of the plaintiff's argument. Two 
rules have been made by the two Courts, differing indeed in 
words, and as the plaintiff now contends differing alſo in ſub- 
ſtance. In the Common Pleas the defendant enters into the con- 
ſent rule as to all the lands in his paſſaſſion: then on that rule it 
is neceſſary for the plaintiff to prove the defendant in poſſeſſion 
of the land that he claims. But it is ſaid that the meaning of the 
rule of this Court is different: I ſhould be extremely ſorry to find 
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that in a fictitious proceeding, inſtituted for the more eaſy attain. 

ing of juſtice, different rules were to obtain in the different Courts, 

If we were bound to decide in this cafe in favour of the plaintiff, 
it would be neceſſary to alter the rule of our court immediateh, 

This point however came under the confideration of the Court: in 
the caſe reported in Wilſon, where it was holden that the Plaintiff 
mult prove the defendant in poſſeſſion ; and I think that that cafe 
was properly decided. 'Then it was urged that two caſes have 
been ſince determined at Niſi Prius the other way: but they were 
only deciſions at Niſi Prius, where perhaps the ſubject was not ſo 
well conſidered, and they cannot outweigh the authority of the 
caſe in Wilſon. Therefore on the convenience and reaſon of the 
thing, and conſidering the queſtion in every point of view, I am 
of opinion that the plaintiff muſt prove the defendant in poſſeſſion 


of that which he ſceks to take from him, and that the contrary 


practice that has obtained is wrong. : 
A$SHHURST, J. This is a point of ſuch FRE" occurrence that it 

ought to be finally ſettled ; and nothing can be more deciſive than 

the caſe in Wiiſon, where it was determined that the plaintiff muſt 


prove the defendant in poſſeſſion of the land to which he claims 


title. If the defendant have any land in the pariſh mentioned in 
the declaration in ejectment, he may ſuppoſe when he is ſerved 
with the ejectment that the plaintiff intends to proceed for that; 
and if it turn out that the plaintiff ſues for other lands it is hard 
that he ſhould be anſwerable for the coſts of the ejectment when 
he is not in fault. 

GROSSE, J. The queſtion in this caſe is whether we are not 
to underſtand the rule of this court to be ſubſtantially the ſame as 


that made in the Common Pleas, though they differ in words. It 
is admitted that according to the rule of the Common Pleas the 


plaintiff is bound to prove the defendant in poſſeſſion: then it 
would be extraordinary that in a fictitious proceeding, invented for 
the purpoſe of trying titles, there ſhould be different rules in the 
different courts. But I think that the rules of both the courts 
are in ſubſtance the ſame ;z and the rule made in 1663 ſatisfies me 
that that rule was the rule of this court formerly; by that rule 
the defendant confeſſes leaſe entry and ouſter of ſuch premiſes 


as are in his poſſeſſion : and when I went the Weſtern Circuit the 


practice was for the plaintiff to prove the defendant in poſſeſſion 
of the premiſes that he claims. Nor is there any hardſhip in 
requiring proof of that which the plaintiff is ſuppoſed tv have 
already 
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already ſworn ; for he ſwears that he has ſerved the declaration on 1797. 


the tenant of the premiſes i in poſſeſhon. I therefore think that 
| the meaning of the rules in both the courts is the ſame, and the 
deciſion in Wilſon fortifies me in that opinion. 
| LawRENCE, J. It is highly convenient that the practice in 
both the courts on this ſubject ſhould be the ſame. The rule of 
mis court is indeed inaccurately drawn; the defendant conſeſſes 
| leaſe entry and ouſter, without ſaying of what, and that leaves it 
open to us to put the ſame conſtruction on our rule as on that in 
the Common Pleas. The declaration i in ejectment deſcribes no- 
thing with certainty ; the defendant is called upon to defend ge- 
nerally ; he knowing that he has ſome premiſes anſwering to that 
general deſcription defends and enters into the common conſent 
rule, but at the trial he is turned round and is told that the plain- 
tiff ſeeks to recover ſomething not in his poſſeſſion, and yet ac- 
cording to the plaintiff's argument he is to pay the coſts of the 
ejectment: but that is ſurely not conſiſtent with Juſtice. Then 
this caſe was compared to the caſe of liberum tenementum : but 
as far as that applies, it is againſt the plaintiff; for, notwithſtand- 
ing the caſe in Dyer, according to the modern practice if the de- 
fendant plead liberum tenementum the plaintiff is driven to a new 
alignment in which he muſt ſpecify the cloſe, otherwiſe if the 
defendant prove his title ro any land falling within the general 
deſcription mentioned in the declaration it is ſufficient ; therefore 
by analogy to the caſe in — the verdict ought to be for the 


defendant. 


Per curiam, Judgment of nonſuit. 


BowLESs againſt FULLER. 


Goop- 
RIGHT 
againſt 


Rien. 


Friday, 
June 23d. 


HIS was an action againſt the defendant, ſheriff of Suſſex, The Court 
for a falſe return to a writ of fieri facias. The firſt count ill ee 
ſtated that che defendant had levied 21/., &c. but that he had 8 to 


falſely returned nulla bona; in the ſecond count it was alleged E cout in 
that the ſheriff did not levy on the goods of the party againſt _ _ 

whom the writ iſſued, though he might have levied, but falſely theriff es 
returned nulla bona. N 3 


A rule having been obtained on a former day calling on the 
plaintiff to ſhew cauſe why the proceedings ſhould not be ſtayed 


Mood 


on paying 211. and the coſts, 
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Mood now ſhewed cauſe. This application i is wholly unprt. 


w— cedented and without foundation; it is an attempt to try ths 


Bow rs 


againſt 
FuLLge. 


Friday, 
June 23d. 


The 29th of 
May is not a 
holiday in 
any of the 
la- offices, 
and conſe- 
quently no 
officer can 
take an ex- 
traordinary 
fee for buſi- 
neſs done cn 


that day. 


cauſe on affidavits in a caſe where the damages are uncertain, 
But even if the Court were inclined to interfere at all, this is not 
the mode in which the defendant ould have applied; the appli. 
cation ſhould have been to pay money into court. 

Park, contra, admitted that the rule could not be fupported in 
its preſent form, but deſired that it might be corrected, and that 
the defendant ſhould have leave to pay 21/7. into court, ſo as tg 
let the plaintiff proceed at his peril. And he obſerved that ſuch 
an application was not more unreaſonable than a motion to pa 
money into court in trover for articles of a ſpecific value, which 
had in ſeveral inſtances been made with ſucceſs. But 

The Court ſaid that even if the application had been only to pay 
money into court, it would be extending the rule farther than it 
had ever yet been carried; and they 

Diſcharged the rule {a}. 


(2) Vid. Pickering v. Truſt, ante, 5 3. 


PaTzR qgainſt CROOME. 


Sees obtained a rule on a former day, calling on Mr. 
Allen the ſealer of the writs, to ſhew cauſe why he ſhould 
not return to the plaintiff 105. which he had taken for ſealing a 
writ of inquiry on the 29th of May, and which he had claimed 
as an extraordinary fee, beſides the uſual fee of 7 d., on the 
ground that it was a holyday. The application to the defendant 
to ſeal the writ was within the regular office-hours between eleven 
and one o'clock. And this motion was founded on the caſe of 
Sparrow v. Cooper, 2 Bl. Rep. 1314 (a), where it was ſaid that the 
only allowed holydays are Candlemas, The a" fon, and St, John 
the Baptiſt. 

Mingay, who now ſhewed cauſe againſt the rule, produced an 
affidavit to ſhew that it had for many years been cuſtomary to 
keep this as a holyday in this office. Bat 

The Court were of opinion, on the quthority of the caſe referred 
to, that the extraordinary fee ought not to have been taken; and 
therefore ny made the 9 
| Rule -bſolute. 
600 See alſo Figgins ve N. ies 2 Bl. Rep, 1185. 


2 


1 1 


v. Lewis (a), where it was ſaid © reſolved by the Court that 
there is no occaſion to put the notice to appear at the bottom of 
the proceſs, according to the ſtatute of Geo. 2., this being above 
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re. ; | nn 1 
ne BATCHELOR againſt ELLIS. . Friday, 1 
e | 1 

n June 23d. 148 
un 14 
5 ARROW ſhewed cauſe againſt a rule for ſtaying the pro- The defend. b 
Fa ; ceedings pending a writ of error; and objected to the de- 3 2 
Is 3 . 24 'N 
| fendant's right to proſecute ſuch rule, he having changed his tion oo 17 
. not obtain a 12 
n WW :ttorney upon bringing the writ of error, without a judge's order jugge's order We 
bor that purpoſe (a). no bi: 
˖ Marryat in ſupport of the rule ſaid that it was not neceſſary to upon bring- F 
a d thi ſe. b { f ing a writ of g 1 
h obtain a judge's order in this cafe, becauſe a writ of error was be WA. 
; — 4% 
y the commencement of a new action, the writ being returnable in "26: 
1 ; | 2 2 . . 149 
h z different court; in the ſame manner as a ſcire facias to revive 4% 
| former judgment has been holden to be a new action in a 14 
variety of caſes. And 30 

t De Court, being of opinion that there was no irregularity-in 39 
this reſpect, and it not appearing that the writ of error had been 2 [1 
„brought for delay, mace 9 
: The rule abſolute. 4 

q (a) Vid. The rule of court, Mich. 16 54. 1 

; Wa 

| | OY 

i LUMLEY qui tam again? FITZ. © | Monday, 1 

June zbth. i : 

T* was a qui tam action for a penalty of 500 J., but it Tre Englifp 198 

did not appear on any of the affidavits for what offence or votiee _ 1-70 

. « 8 p pear mu ; +4 

on what act of parliament it was brought. The bill of J{iddle/ex ade ro all | 14 

was returnable on Friday next after the Morrow of the Holy ee f [7 

Trinity, and the notice at the bottom of the writ was to appear where the ll fl 
at the return of the writ being the 16th of FUZY, inſtead of June; dc geld de. ö nr 
on account of this miſtake a rule was obtained calling on the bail, qr i 
ther the 7 8 
plaintiff to ſhew cauſe why the bill of Middigſe ſhould not be ſet cauſe of ae- uw 
. . 3 
aſide for irregularity. ee 6 
„ Not amount Ba 
Barrow, who now ſhewed cauſe, relied on the caſe of Willis to 101. 15 

N 


(2) 1 T7. 22. 
not 


tes” [ | 
Marryat in ſupport of the rule. The caſe in Miſſon cannot he ö 1 

ſupported. By (tat. 12 Geo. I. c. 29. / 1. it is enacted that where 1 

the cauſe of action does not amount to 10/7. the defendant fall 1 
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1797. not be arreſted, but ſhall be ſerved with a copy of the proce, 
——— — the ſecond ſection direCts an affidavit of the debt to be made where 
2 oy the cauſe of action amounts to 10/., and an indorſement of the ſun 
Firzz ſworn to to be made on the back on the writ or proceſs; adding 
e but if any writ or proceſs ſhall iſſue for the ſum of 10} 4 
upwards, and no affidavit and indorſement be made as afore(giq 
the plaintiff ſhall not arreſt the defendant, but ſhall proceed f 
like manner as is by this act directed in caſes where the cy 
of action does not amount to the ſum of 101.“ And the i, 
5 Geo. 2. c. 27. enacts that the proceſs, &c. ſhall be in the 
Engliſh language; and ſect. 4. directs that upon every copy of 
ſuch proceſs to be ſerved, &c. ſhall be written an Engliſh notice 
to appear, &c. Then no afhidavit to hold to bail having been 
made in this caſe, it was neceſſary to add the notice at the bottom 
of the writ. But even if it were not neceſſary to give any Eg 
notice becauſe the cauſe of action amounts to 10 l., the plaintif 
undertook to give notice in this cafe and miſled the defendant hy 
a wrong notice; ſo that at all events this caſe is diſtinguiſhable 

from that in Wilſon. | | 
Lord Kenyon, Ch. J. The concluding ſentence in the ſecond 
ſection of the ſtatute 12 Geo, I. c. 29. makes this point extremely 
clear; it ſays that if any writ ſhall ifſue for the ſum of 10/, and 
there be no affidavit to hold to bail, the plaintiff ſhall proceed in lik 
manner as is by the act directed in caſes where the cauſe of action tres 
not amount 10 101. Probably that clauſe- was not adverted ts 

when the caſe in Wilſon was decided. 


Per Curiam, Rule abſolute, 
Turjday, Lites again// DMITH. 
Fune 27th. 
A company HIS was an action of covenant. The declaration {ated 
of ſhip-own= that by certain articles of agreement, dated the 1 1th of April 
ers engaged 


to infure 1787, between the defendant and certain other perſons therein 


yo Aber named and deſcribed as ſeveral owners and part-owners of ſhips 
a . 
2 and the ſeveral other perſons owners or part- owners of ſhips who 
everally, 


and not ſhould then or at any time thereafter be admitted and become 


Jointly, to parties to the ſaid articles, &c. of the firſt part and the plaintiff of 
pay a certain ; | ; 

ſum in caſe the other part, it was covenanted and agreed, and the ſaid ſeveral 
of loſs in 

proportion to their reſpective ſhares, but in caſe of the inſolvency of any one of the members all the 
others were to be reſponſible: ruled that this contract was void by the ſtat, 6 Geo. Is c. 28, . 12. 
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amongſt other things) covenanted with the plaintiff that they 
would ſeverally engage and bind themſelves for the aflurance of 
ſhips and parts of ſhips belonging to the ſeveral and reſpective 
parties of the firſt part along with his or their own ſeveral and 


reſpective parts of any ſhips from the iſt of Zune then next for 


twenty-one years, ſubject to certain conditions and regulations, 
c.; that in caſe of a total loſs of any ſuch ſhip the ſeveral parties 
to the ſaid articles of agreement of the firſt part /everally cove- 
nanted to pay his or their proportionable part or ſhare of the ſum 
of 10004. to the perſon who ſhould have entered and enſured 
ſuch ſhip. It then ſtated that V. Wealands, who was intereſted 
in a ſhip called The Wealands to the value of 12000, became 
a party to and ſealed, &c. the articles of agreement and entered 
the ſaid ſhip for inſurance ; that that ſhip was on the 1ſt of June 
1795 taken as prize; and that the defendant, though requeſted, 
refuſed to pay to Wealanas his proportionable part of the ſaid ſum 
of 1000 J., to wit 100/., according to the meaning and effect of 
the ſaid agreement. | | 

The defendant craved oyer of the articles, in which it was 
ſtated that the ſeveral parties had agreed to become a company or 
ſociety for the aſſurance of ſhips, &c. under certain regulations, 


&c.z one of which was as follows; © that in caſe any member of 


the company ſhould become inſolvent or unable to pay a propor- 
tionable part of any loſs that might happen, the proportionable 
part or ſhare of ſuch inſolvent member ſhould be made by the 
other members of the company; and all coſts charges and ex- 
pences which might be occaſioned by reaſon of any action brought 
or defended by order of the committee ſhould be borne and paid 
equally by the reſpective members of the company.” The de- 
fendant then pleaded that after the ſtat. 6 Geo. 1. c. 18. © for 
better ſecuring certain powers and privileges intended to begranted 
by his majeſty by two charters for aſſurance of ſhips and mer- 
chandizes at ſea, &c.“ his faid late majeſty on the 22d of June 
in that year incorporated the two companies, The Royal Exchange 
Aſſurance Company and The London Anurance Company; that 
afterwards the ſaid articles of agreement in the declaration men- 
tioned were made and executed by the defendant, and that when 
the ſame were ſo made the ſaid corporations were continuing; by 
reaſon whereof the ſaid articles are void in law. 
To this plea there was a general demurrer. 
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Dickins in ſupport of the demurrer. This queſtion depend; 
on the meaning of the (tat. 6 Geo. 1. c. 58. / 12. (a), and the 


articles of agreement ſet forth in the pl-ad:ngs. The object 


of 


the Legiſlature in paſſing that ſtatute was to confer certain pri. 
vileges on the two great companies therein mentioned, aud to 
prevent any competition between them and 2ny other com. 
panics or ſocieties engaged in a join? ſcheme + but it expreſsly pro. 
vides that any private perſons may underwrite as fully and bene. 
ficially as if the act had never been made. Now in this caſe the 


individual members of the company ſpecifically engage only 


to 


anſwer for themſelvcs ſeverally and not jointly ; and therefore 
this does not come within the prohibitory part of the act, which 
is confined to a joint capital, embarked on a joint refponſbility, 


This caſe is diſtinguiſhable from thoſe of Sullivan v. Greaves (0 


and Michell v. Cockburn (c); the firſt was decided to be a cafe 


within the ſtatute on the ground that though there was no general 
partnerſhip there was a partnerſhip in che particular trguſaction 
and a joint reſponſibility. And in the other caſe it was a joi 


tity 


though a ſecret, undertaking between A. and B., and as the 


capital of each was reſporſible for the whole, the Court aid 


it 


came within the miſchief of the act of parliament. But thoſe 


caſes cannot apply to the preſent, where the parties have coves , _ 


nanted in expreſs terms that they will only ſeverally pay a pro- 
portionable part of the loſs. And there is a ſubſequent caſe, 


Harriſon v. Millar (d), on the authority of which this caſe may 


be 


() The ſtat. 6 Gro. 1. c. 18. / 1. enables the king to grant charters to the two bodies 
then abou* to be iccarporated; and ſect. 12. probibits any other corporations aſſuriag 


ſhips, & and enacts thai. ali ſuch contiatts of a!lurarice fall be ipſo facto void; 


viding that any private or particular perſon or perions nay underwrite, &c. as fully 


partnerſhip for that purpoſe. | 
(6) Siitings after E. 29 Geo. 3. Park's Inſar. S. (c) 2 11. Fl. Rep. 379. 
(4) Sittings after IJ. 1796, coram Lord Kenyon, Ch. J. at Guilchall ; which 


pro- 
2nd 


' beneficially az i: the act had never been made, “jo as the ſame be not upon the account 
or 1 ſk of a corporation, or upon the account or riſk of perſ.ns acting in a ſociety ot 
© WE 4 


was 


thus ſtated ar the bar.—It was an action on two policies of inſurance effected on the 
Ann and Elizabeth from Dantzic to London. The plaindff and the detendant were mem- 
bers of + The Whithy Aſlociation,”* conſiſting of a number of perſuns owners of 
ſhips, each of whom in propo:iion to his ſhipping paid a certzin ſum which formed 
the ftock of the ſociety. The policirs were ſigned by all the members. All inſured for 
each other according to the reſpective values of their ſhips, and when any lois bappened, 
the treaſurer paid it out of the joint Rock, The defendant's firaxe was 14 J. Each in- 
dividual was only liable for the ſum he had undertaken. E. Hine for the defendant ob- 
jected that the policies were vcid in law: but Lord Kenyon over-ruled the objection; 
His Lordſhip ſaid „4 this does not infrings on the act of parliament, as the members of 
this aſſociation have only underwritten in their individual charaQters; but they cannot 


uaderwrite for themſelves and partners. If all of them were liable up to the exte 


nt of 
their 
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be determined in favour of the plaintiff, If the article ſet out 
in this plea be relied on by the defendant to ſhew that this is 
a joint undertaking, it would be ſufficient to anſwer that this 
action is not founded on that clauſe ; and a deed may be good in 
part and bad in part, Touchſt. 68.3 11 Co. 27. a. So that if that 
clauſe be illegal as being againſt the policy of the ſtatute, it being 
a ſeparate and independent clauſe may be rejected. 

Chambre, contra, was ſtopped by the Court. 

Lord Kenyon, Ch. J. It is faid that if this caſe depended 
entirely on the parts of the deed ſet forth in the declaration, the 

laintiff would have been entitled to judgment : but we cannot 
poſſibly get rid of the other part of the deed diſcloſed in the plea 
which forms an eſſential ingredient in the contract on which the 
action is brought. This is not like the caſe of independent cove- 
nants, where one may be ſtruck out; for this is of the very 
eſſence of the contract. The meaning of the Legiſlature in paſſing 
the act alluded to was that, as the two great inſurance companies 
were to have a monopoly up to a certain extent in conſideration 
of certain ſums of money paid by them to the public, there ſhould 
he no competition between them and any other public body 
but that private individuals might ſtill continue to inſure on 
their own account. The caſe of Harriſon v. Millar ſeems to 


have been properly decided; there each perſon undertook for 


himſelf only according to the value of his own ſhare : but here 
in caſe of the inſolvency of any one of the members all the others 


are liable to make good his ſhare of the loſs. This is adding 


the credit of the reſt of the members of the ſociety, which is the 
very thing that the aCt of parliament intended to prevent, namely 
that in no event ſhould the joint credit of any company be pledged 
in a contract of inſurance. Therefore I am of opinion that the 
plaintiff cannot recover. | 

AsHHURsT, J. In order to induce the two great companies 
to pay certain ſums to the public, it was thought proper to con- 
fer particular privileges on them, one of which was that no other 
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— 
Lrrs 


againſt 
SM11 H» 


company or body of men ſhould be permitted to inſure in op- 


| Poſition to them. Then the only queſtion 1 is whether by one of 


= articles of partnerſhip this company does not fall within the 


their whole ſtock, it would be ilſegal. At preſent the members of this aſſociation only 
ſtand as individual underwriters for ſmall ſums. And the cauſe was at laſt referred, to 
inquire whether the money paid into court was ſufficient to cover the loſs. 


Vow Tk 2 prohibitory 
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g 
4, 1797. Prohibitory part of this act of parliament ; I think it does becaufe | {upy 
i | in one event they are jointly reſpoſible. | mite 
t 3 GROSE, J. The twelfth ſection in this ſtatute points out thoſe mal 
. SMI iz. who may and thoſe who may not inſure; and I think that this nev 
"x | ſociety clearly comes within the latter deſcription. &c. 
1 LawRENCE, J. By the article ſet out on the oyer of the deed tot 
1 : it appears that a joint credit is given in one event; and when. ſuc 
. ever that is the caſe, it falls within the prohibitory part of the dat 
* ſtatute. | H 
We Judgment for the defendant, fau 
4 for 
13 | | | | or 
19 Tueſday, VENABLES and ELIZABETH his Wife again/? R. Morris of 
1 June z7 ch. and EDWARDS. H 
19 | al 
*f The LoxD CHANckLLoxk ſent the following Caſe for the Opinion bY 
| $4 of the Judges of this Court. 1 
BY indenture dated 15th Augu/? 1767, and made between g 
S. Morris and Hannah his wife of the one part, and R. Lind 1 
and R. Edwards of the other part, after reciting articles of agree- . 
ment made prior to and in contemplation of the marriage then J ( 
lately had between S. Morris and H. his wife of certain lands 1 { 
and hereditaments, the eſtate and inheritance of the wife, and * 
that it was agreed that in purſuance of the articles a ſettlement 1 
ſhould be made of the ſaid hereditaments and premiſes after | 


the death of the wife's mother in reverſion, as therein mentioned, We 
it was witneſſed that in purſuance of the articles and agreement 3 
S. Morris covenanted with Lloyd and Edwards their heirs and 4 | 
aſſigns tl. at he (S. M.) and his wife would at or before the end = 
of the next great ſeſſions for the county of Montgomery acknow- EE 
ledge a five ſur conuſance de droit come ceo, &. to Lloyd and 
Edwards and their heirs of the ſeveral undivided parts of land 
therein mentioned (being the lands in queſtion); and itwas thereby 
agreed that the fine ſhould enure to the uſe of S. Morris for life 
without impeachment of waſte, remainder to the uſe of ſaid Lloyd 
and Edwards and their heirs for the life of S. Morris in truſt to 
ſapport contingent remainders, remainder to the uſe of Hannah 
Morris for life without impeachment of waſte, remainder to the uſe 
of Lloyd and Edwards and their heirs generally in fee in truſt to 
es | ſupport 


— 


3 \ 
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- ſupport the contingent uſes and eſtates thereof thereinafter li- 


mited from being defeated or deſtroyed, and for that purpoſe to 
make entries and bring actions as occaſion ſhould require, but 
nevertheleſs to permit Hannah and her aſhgns to receive the rents, 
&c.; and after the ſeveral deceaſes of S. Morris and his wife 
to the uſe of the firſt and other ſons of the marriage ſeverally and 
ſucceſſively in tail, remainder to the uſe of the firſt and other 
daughters ſucceſſively in tail, remainder to the uſe of the ſaid 
Hannah and the heirs of her body lawfully iffaing ; and for de- 
fault of ſuch iſſue to the uſe of ſuch perſon or perſons and to and 
for ſuch: uſes eſtates intents and purpoſes as Hannah ſhould at 
any time thereafter notwithſtanding her coverture by any deed 
or deeds or by will duly executed limit or appoint; and in default 
of ſuch limitation or appointment, to the uſe of the right heirs of 
Hannah for ever. A fine was accordingly levied by S. Morris 
and his wife. Hannah Morris by a deed-poll bearing date 24 
September 1767 properly executed, reciting the indenture of the 


15th Auguſt 1767 and the fine ſo levied, and that ſhe was deſirous 


to limit the reverſion of the ſaid hereditaments and premiſes in 


default of any iſſue of her body, did by virtue of the ſaid power 


reſted in her limit and appoint all and ſingular the ſaid premiſes 
in default of any iſſue of her hody begotten or to be begotten 
(ſubje nevertheleſs as is thereinbefore mentioned) to the uſe of 
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VENABLES 


againſt 
MokKklss 


ſuch perſon or perſons and to and for ſuch uſes intentsand purpoſes 


as ſhe ſhould at any time thereafter by her laſt will in writing duly 
executed direct limit and appoint ; and for want of ſuch direction 
&c., to the uſe of the right heirs of S. Morris for ever. Hannah 
Morris died in November 1770, without leaving any child or iſſue, 
and without having made any will or other appointment, ſave as 
before mentioned, and leaving the plaintiff Elizabeth Venables her 
ſiſter and heir at law. S. Morris died in February 1793 inteſtate, 
leaving the defendant R. Morris his brother and heir at law. 

The queſtions ſubmitted to this Court were; 1ft, Whether, 
upon the death of S. Morris, R. Morris became entitled to any 
and what intereſt in the premiſes in queſtion? 2d, Whether, 
upon the death of S. Morris, Elizabeth Venables became entitled 
to any and what intereſt in the premiſes in queſtion ? 

Bar roꝛu for the plaintiff contended that the plaintiff Elizabeth 
Venables as the heir at law of Hannah Morris was entitled; 
and that the appointment executed by the latter under the power 


reſerved to her was invalid. Firſt, the limitation to the heirs of 
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S. Morris under the deed of appointment, as unconneQed with 
his eſtate for life under the ſettlement of Auguſt 1767 and the 


VznaBLES ſubſequent fine, is © on default of any iſſue of the body of Han} 


againſt 


Mons1s. Morris begotten or to be begotten ,” which tends to a perpetuity, 


and is therefore too remote; being in effect to give a veſted in. 
tereſt after an indefinite failure of iſſue. Swain v. Deakin, Don. 
Proc. 1728, cited in Jones v. Morgan, 7 Bro. P. C. 162. Lady 

Langſboroug h v. Fox, Caf. Temp. Talbot, 262. 4 Pre. P. C. 96. 8. 0 
Mcor v. Parker, 4 Mod. 316. 1 Ld. Raym. 37. Goodman v, 
Goodright, 2 Burr. 873. and note to Doe v. Fonnereau, Dougl. 508, 

3d edit. 1 Blac. Rep. 188. S. C. Geodright v. Corniſh, Salk, 226, 
1.1.d. Ray. 3. and 4 Mod. 256. S. C. (a); which three laſt- mentioned 
caſes alſo ſne w that the eſtate of S. Morris cannot be enlarged by 
the ſubſequent limitation to his heirs againſt the expreſs words of 
the party limiting the ſame. Secondly, the limitation to the heirs 
of S. Morris after failure of H. orris's iſſue, unconnected with 
the eſtate before granted to him by the former deed, is void, there 
being no precedent eſtate to ſupport it. [Lord Kenyon men. 
tioned the caſe of Harris v. Barnes, 4 Burr. 2157, where 
this ſort of queſtion was much conſidered ; and where it was 
holden that a deviſe to the heirs of a man's body might take effect 
as an executory deviſe, and the freehold in the mean time de- 
ſcend to the heir at law.] Admitting that the ſame limitation which 
would operate as an executory deviſe in a will may in general 
take effect as a ſpringing uſe in the conſtruction of a deed, {till 
it muſt depend on the preceding eſtates created; and a ſeparate 
grant of an eſtate to a man's heirs in his lifetime cannot take effect, 
according to the rule nemo eſt hæres viventis. At any rate ſuch 
a limitation after an indefinite failure of iſſue (5) would be too 
remote to operate either as an executory deviſe or as a ſpring- 
ing uſe. Thirdly, The limitation to S. Morris by the ſettle- 
ment, and the limitation to his heirs by the appointment, cannot 
unite, according to the rule in Shelley's caſe, 1 Co. 93. b. 104. 4. 
106. 5. 1ſt, Becauſe they are in ſeparate inſtruments. - Moor v. 


Parker, 4 Mod. 316. I 1d. Ray. 37. Die v. Fonnereau, Dougl. 


508. Habergham v. Vincent, 5 Term Rep. 92. 2dly, Becauſe the 
limitation to the heirs was to take effect, if at all, by way of 
ſpringing uſe, and not as a remainder after the determination of a 


(a) Vid. Habergham v. Vincent, ante, 5 vol. 92. 
(5) Vid. Doe v. Fonnereau, . 508. 


precedent 
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W I precedent eſtate; Lid v. Carew, Prec. in Chan. 72. Show. C. P. 1797. 
ie 137. 1 Fearne's Cont. Rem. 415, 416. 3dly, Becauſe the rule 
0 | in Shelley's caſe is contrary to the intent, and being founded merely "0M == vo 
A on the ſyſtem of feudal tenures is applicable to thoſe caſes only in Means. 
i | which an inheritable quality is to be communicated to the eſtate 
, for life firſt given, when the diſpoſing party does in one and the 
E {ame tranſaction look to the anceſtor as the ſtock from whence 


| the heirs are to proceed. 4thly, Becauſe the eſtate to S. Morris 
© for life was a legal eltate, and the appointment to his heirs con- 
N veyed only an equitable eſtate, inaſmuch as the intervening limit- 
ation to truſtees and their heirs after the life-eſtate to Haunab 
| Morris is a ſubſiſting eſtate in fee in thoſe truſtees; and 
therefore all the ſubſequent uſes are uſes upon uſes, and truſts, 
not executed by the ſtatute. And it is ſettled that the rule in 
Shelley's caſe does not extend to unite eſtates of different qualities, 
25 in this caſe an equitable limitation to the heirs with a legal eſtate 
for life in. the anceſtor. Lady Jones v. Lord Say & Seal, 2 Bro. 
P. C. 458. 8 Yin. Abr. 262. Trippin v. Coin, 1 Ld. Raym. 33. 

Penyon, for the defendants, contended that on the death of S. 


entitled to the premiſes in fee under the appointment of H. Morris 
either by deſcent, if according to the rule in Shelley's caſe the 


of 8. Morris could unite with and enlarge the precedent eſtate for 
life which he took by the ſettlement, or by purchaſe, if no 
ſuch union could take place, conſidering the words © heirs 
of S. 1crris” as a deſignation of the perſon who was to take 
a;ter all the preceding eſtates were expended. The two firſt 
objections depend on the third; for if the limitation under 
the power of appointment can unite with the antecedent eſtates 
carved out of the inheritance by the deed of Auguſt 1767 and the 
ſubſequent fine, the two firſt objeCtions will fall to the ground 
together with the third. Now it is a general rule that an 
appointment in purſuance of a power created by a former 
deed, when executed, is to be taken as if it were inſerted 
in the original deed, and is ſupplementary to it. Sir Ed- 


ward Clere's baſe, 6 Co. 18. (a); in which caſe the appointment 
of the ultimate remainder to tlie heirs of S. Morris by the deed- 


poll of the 2d September 1767 mult have the fame conſtruction 
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Morris the defendant R. Morris who was his heir at law became 


eſtate limited under the execution of the power to the heirs 
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1797. As if the limitation had been inſerted in the antecedent deed; and 


VgxNABLES 


againſt 


then according to Shelley's caſe this would operate to give an 
eſtate in fce to S. Morris, from whom the defendant R. My, 


Mozx1s- would then claim by deſcent. But then it is objected that 


the limitation to the heirs, being in default of iſſue of H. 


Morris indefinitely, is too remote to take effect. But that 


has no foundation; for it appears that eſtates tail were before 
limited ſucceſſively to all the iſſue both ſons and daughters of H. 


Morris, and therefore the ultimate remainder could never veſt 


in poſſeſſion ſo long as any of her deſcendents were living. The 
words therefore « in default of any iſſue of her body” are 


' tautologous and ſuperfluous, and mean no more than what waz 


before expreſsly declared; and the limitations will in ſubſtance 
ſtand thus; an eſtate for life is given to the huſband, remainder 
to the wife forlife, remainder to their firſt and other ſons ſuccellively 


in tail, remainder in like manner to their daughters, remainder tg 


the wife in tail, remainder to the heirs of the huſband; which 
amounts to no morethan the commoncaſeof a remainder over after 
an eſtate-tail. The diſtinction was expreſsly taken in Badger v. 
Lloyd, 1 Ld. Ray. 523. 1 Salk. 232. S. C., where the Court agreed 
that if a man ſeiſed- in fee deviſe lands to A., if J. S. a ſtranger 
die without iſſue, this is too remote to take effect; becauſe by 
theſe means the eſtate may be tied up for a longer period than the 
law allows; for ſo long as J. S. had iſſue the eſtate would be un- 
alienable : but according to the ſame caſe, if a man ſciſed of a 
reverſion after an eſtate tail deviſe the lands to another aſter 
failure of ifſue of the tenant in tail, it is an immediate deviſe of the 
reverſion expectant on the determination of the eſtate-tail, and 


therefore good; for there the ſame reaſon does not hold. It muſt 


be admitted that at common-law a ſimple grant to zhe heirs of « 
perſon living is void ; but ſuch a limitation may under circum- 
ſtances be good, either as an executory deyiſe, or as a ſp:ing- 
ing uſe. Here the remainder was not created by the deed 
of appointment, but exiſted before under the ſettlement ; and 


- the deed of appointment only defignated the perſon who was to 


take after the failure of all the preceding eſtates, and conſcquently 
after the death of S. Morris at which time it muſt be certain who 
was his heir. In Crs. Car. 102. a remainder to the ſurvivor of 
two perſons was holden good, though during their joint lives it 
could not be aſcertained which of them would take, If _—_—_ 

| the 
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nd the rule in Shelley's caſe apply to this, R. Morris will take by 1797. 
u WW deſcent; if not, he will take as a purchaſer under the deſcription 
” of heir of S. Morris after his death. But then it is objected that 3 
at this being an equitable remainder, it cannot unite with an ante- Morz18. 
. | cedent legal eſtate for life. Suppoſing that to be ſo, and that this 


Court could not regard the truſt, the only effect would be to ſend 
this caſe back to the Court of Chancery to be new-modelled. 
But this is not an equitable remainder; for the Court will look to 
the intention of the parties to the deed of Auguſt 1767; and they 
will ſee that the intentionof interpoſing the eſtate tothetruſtees after 
the eſtate for life to H. Morris was merely to preſerve contingent 
remainders during her life ; and therefore they will ſo conſtrue the 
limitation to the truſtees as if thoſe words were added. As in 
Coriton v. Hellier cited in 2 Vez. 195. (a); where the Lord Chan- 
cellor on the deviſe of a term of ninety- nine years ſupplied the 
words “ if he ſo long live,” in order to effectuate the intent. 

Lord Kenyon, Ch. J. I ſhould find ſome difficulty in deciding 
that the ſubſequent limitations are eſtates executed. In the caſe 
cited by the defendant's counſel, Lord Hardauicte ſupplied the 
words from neceſſity, but that is not like this caſe : however I 
wiſh to anſwer the caſe ſent to us from the Lord CTY 
without noticing this point. 

Several topics have been ſtated at the bar, of which no doubt 
can now be entertained, Ever ſince the caſe of Jones v. Lord Say 
& Seal (b) it has been conſidered, and perhaps there was no doubt 
of it before, that a legal eſtate in the anceſtor and an equitable eſtate 
to the iſſue could not be united ſo as to increaſe the eſtate in the 
anceſtor. But the preſent caſe is different from all thoſe that have 
been cited: that which comes neareſt to the preſent is the caſe of 
: Haberghamy. Vincent; but that is diſtinguiſhable from this; for there 
date will was wholly ineffective at firſt, the power created by the 
will could not operate at all at the time when it was made. But 
the defendants' counſel has accurately ſtated the ground on which 
this caſe ought to be decided, namely, that an appointment when 
executed is to be conſidered in the ſame light as if it had been 
inſerted in the original deed by which the power of appointment 
was created. Then let us ſee what would have been the caſe here 
if this appointment had been inſerted in the deed creating the 
power. An eſtate was limited to S. Morris for life, and after 
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(a) Vid. Fearne's Cont. Rem. 495. laſt edition, h 
(% 1 Eg. Caſe Abr. 383. pl. 4. 3 Bro. P. C. 458. f 
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| 1797 ſeveral intermediate limitations an eſtate was limited to his! neirg 


VENABLES 
' againſt 


for ever; and whether the laſt be a legal or an equitable eſtate 
makes no other difference than this, that in the one caſe the heir 


Mon 81s. will take as a purchaſer 1 in the other by deſcent”: but quacunque 


FFedrelday, 
June 28th. 


The huſ- 
band cannot 


be ſued 


alone for the 
debt of h's 


wife con- 


tracted be- 
fore mar- 


rige. 


via datà the defendant is entitled in this caſe, For if the limitation 
to the heir of S. Morris be a legal eſtate, it enlarged the eſtate 
in the anceſtor and gave him a fee; if it be an equitable remainder 
to which the prior legal eſtate in the anceſtor could not be united, 
it was a contingent remainder to the heir, and the heir takes as 3 
purchaſer; and the prior eſtate in the truſtees if they took ſuch an 
eſtate or in the father would ſupport this remainder, and the 
inſtant the prior eſtate was determined this contingent remainder 
was ready to take effect. Therefore the heir of S. Morris is now 
entitled to take, and it is immaterial whether he takes as a pur. 
chaſer or by deſcent (a). 


(a) The certificate was not ſent to the Lord Chancellor when this caſe was printed, 


M1TCHINSON .again/# HEWSON, 


ÞY aſſumpſit, the firſt count ſtated that the defendant was 
indebted to the plaintiff in 50/. for work and labour before the 
defendant's intermarriage with Ann his wife, and while the ſaid 
Ann was a widow, done and performed and for diyers medicines 
found and provided by the plaintiff for her and for her three ſons 
by her former huſband at her ſpecial inſtance and requeſt, and 
being ſo indebted the defendant promiſed to pay, &c. There was 
another count for work and labour, &c. for the defendant's wife 
before her marriage with the defendant, The defendant pleaded 
the general iſſue; and the plaintiff obtained a verdict for 10/. 185. 
Bayley moved in arreſt of judgment laſt term, becauſe the wife 
ought to have been joined with the huſband in the action, the 
cauſe of action being a debt of the wife's before the marriage, 
For which he cited Robiſon v. Hardy (a), and Drue v. Thorn (b). 
Raine now ſhewed cauſe againſt a rule obtained for that pur- 
poſe. The queſtion is whether the intermarriage between the 
defendant and his wife is not a good conſideration for the promiſe; 
for after verdict it may be preſumed that there was evidence of a 
promiſe in writing by the huſband to pay the debt. In Hawkes 
et Uxor v. Saunders (c) Lord Mansfield ſaid “where a man is 


(a) 1 Keb. 281. 440. 


(e) Cowp. 290, 
under 
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under a legal or equitable obligation to pay, the law implies. 1797. 
a promiſe, though none was ever actually made; à fortiori a X 
legal or equitable aug is a ſufficient conſideration for an actual 2 
promiſe. Where a man is under a moral obligation which no agairf 
court of law or equity can enforce, and promiſes, the honeſty and Aon. 
rectitude of the thing is a conſideration.” Here no doubt the 
kuſband is bound legally in conjunction with his wife; therefore 
heis under both a moral obligation and an equitable duty to pay 
her debt alone, which is ſufficient in law to ſuſtain a promiſe to 
pay it. In the caſe of a debt due to the wife before marriage the 
huſband alone may ſue for it ; then it ſeems reaſonable that he 
may be ſued alone for her debts contracted before, if he promiſe to 
pay them. To ſhew that he may ſo ſue, he cited Fell v. 
Maine (a), 1 Com. Dig. 156. (E), 1 Rol. Abr. 32. Il. 20. Hilliard 
et Uxor v. Hambridge (b), Blackborn et Uxor v. Greaves and 
others (e), Oglander v. Baſton (d), Bond v. Simmons (e), and Gar- 
forth. v. Bradley (F). From all which it appears that the huſ- 
band has an option to ſue for a debt due to his wife either alone 
or in conjunction with her. When he ſues alone the judgment 
when recovered enures to his ſeparate uſe, and the damages in 
caſe of his death go to his executor; for by ſuing alone he 
ſhews his diſagreement to the intereſt of his wife: but if he join 
her with himſelf in the action, the judgment would then ſurvive 
to the wife. There are many inſtances in the books where a 
promiſe to pay will ſuſtain an action although none would other- 
wiſe have been raiſed by implication of law; as in the cafe of a 
an infant mentioned by Lord Mansfield in Cowp. 290., who may 
bind himſelf after he comes of age by a promiſe to pay money 
advanced to him before, though not for neceſſaries. As to the 
Caſes cited from 1 Keb. 281. 440. and All. 72., the anſwer is that \ 
the queſtions there aroſe on ſpecial verdicts, where the finding 
of the jury might negative the promiſe laid in the declara- 
tion. That appears certainly to have been the caſe in the laſt- 
mentioned report, and probably was ſo in the other, though that 
5 is very ſhort and does not ſtate the finding in detail. 
. Bayley contra. There is no conſideration in law to ſuſtain the | 
E promiſe laid in the declaration. Without ſuch a promiſe it is 1 
clear that the huſband would only be liable in caſe of a recovery uf 
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againſt him during the joint lives of himſelf and his wife in an 
action againſt them jointly, If the wize died before the aQion 
was commenced he would not be liable ; neither would his exe. 
cutors if he died in the lifetime of his wife before judgment; but 
the action would ſurvive againſt the wife in the latter caſe, and 
againſt her perſonal repreſentatives in the former. The effect of 
this action then is to increaſe the liability which the law throws 
on the huſband; for it is to make him liable though his wife died, 
and to make his perſonal repreſentative liable though he died in 
the lifetime of his wife before judgment; it is therefore nudum 
pactum, and the promiſe is vaid in law. He then cited Rann y, 
Hughes (a) to ſhew that the promiſe muſt be coextenſive with the 
con- 


(a] Ranvy and another executors of MARY HVUORESs v. ISABEITIIA Hucnys Admi. 
niſtratrix of J. Hucnxs in error; Dom. Proc. — The declaration ſtated that on the 11th 
of June 1704 divers diſputes had ariſen between the plaintiffs' teſt ator and th defendant's 
inteſtate, which they referred to arbitration; that the arbitrator awarded that the de- 
fendant's inteſtate ſhould pay to the plaintiffs? teſtator 983 J. That the defendant't 
inteſtate afterwards died poſſeſſed of effects ſufficient to pay that ſum; that adminiſtra. 
tion was granted to the defendant; that Mary Hughes died, having appointed the 
pleintiffs her executors; that at the time of her death the ſaid ſum of 983 J. was unpaid, 
« by reaſon of which premiſes the defendant as adminiſtratrix became liable to pay to 


the plaintifis as executors the ſaid: ſum, and being ſo liable ſhe in conſideration thereof 
undertook and promiſed to pay, &c.“ The defendant pleaded nog afſumpſit ; plene ad- 


mioiſtravit ; and plenè adminifſtravit, except as to certain goods, &c. which were not ſuſſi. 
cient ta pay an outſtanding bond debt of the inteſtate's therein ſet forth, &c. Therepli. 
cation took iflue on all theſe pizas. Verdict for the plaintiff on the firſt iſſue, and for the 
defendant on the two laſt ; and on the firit a general judgment was entered in B. R. 
againſt the defendant de bonis propriis. This judgment was reverſed in the Exche- 
quer-chamber; and a writ of error was afterwards brought in the Houſe of Lords, 


where after argument the following queſtion was propoſed ta the Judges by the Lord 


Chancellor, „Whether ſufficient maiter. appeared upon the declaration to warrant 
after verdict the judgment againſt the defendant in error in her perſonal capacity:“ 
upon which the Lord Chief Baron Stynner delivered the opinion of the Judges to this 
effect —it is undoubtedly true that every man is by the law of nature bound to ful! 
his engagements. It is equally true that the law of this country ſupplies no means, 
nor affords any remedy, to compel the performance of an agreement made without 
ſufficient conſideration; ſuch agreement is nudum pactum ex quo non oritur actio; 
and whatſoever may be the ſenſe af this maxim in the civil low, it is in the laſt- 
me- tioned ſenſe only that it is to be underſtood in our law, The declaration fates 
that he defendant being indebted as adminiſtratrix promiſed to pay when requeſted, 
and the judgment is againſt the defendant generally. The being indebted is of itſelf 
a ſufficient conſideration to ground a promiſe, but the p:omiſe myſt be co-extenſive 
with the conſideration unleſs ſome particular conſideration of fact can be found here to 
warrant the extenſion of ir againſt the defendant in her own capacity. If a perfon 
indebted in one right in conſideration of fubearance for a particular time promiſe to 
pay in another right, this convenience will be a ſufficient conſideration to warrant an 
action azaintt him or her in the latter right: but here no ſufficient conſideration occurs to 
ſupport this demand againſt her in her perſonal capacity; for ſhe derives no advantage 
or convenience from the promiſe here made. For if I promiſe generally to pay upon re- 
queſt what I was liable to pay upon requeſt in another right, I derive no advantage or 
convenience from this promiſe, and therefore there is not ſufficient conſideration for 


it. But it is ſaid that if this promiſe is in writing that takes away the neceſſity of a 
- con- 
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_—_ anſwer attempted to be given to the caſes in Keble and Alleyn, it againft 
cannot make any difference that the queſtion aroſe on ſpecial mann 
yerdicts; and beſides, in the report in Keble reference is made to 
a caſe where the ſame point was determined on demuirer. 
The Court thought that according to the beſt authorities on 
this ſubject the action againſt the huſband alone could not be 
ſupported ; obſerving that the caſe cited from Alleyn was a direct 
authority in point. And therefore they made the 

: Rule abſolute. 
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1 | conſideration. So here, the huſband is ouly liable to pay this 1797. F | 
| debt in right of his wife in certain events; but this is an attempt ———- 1 
im li in hi 7 d at all e . Miren- TY 

| | to make him liable in his own right and at all events. As to the „ | 4 
144 


conſideration and obviates the objection of nydum pactum, for that cannot be where 
the promiſe is put in writing: and that after yerdit, if it were neceſſary to ſupport the 
promile tha it ſhould be in writing, it will ate, verdict be preſumed that it was in wri- 
ting: and this laſt is certainly true; but that there caunot be nudum pactum in 
writing, whatever may be the rule of the civil law, there is certainly none ſuch in 
the law of England. His Lordſhip obſerved upon the doctrine of nudum pad um de- 
livered by Mr. J. Nilmit in the caſe ol Pillans v. Van Mier:p and Hophins, 3 Burr. 1663. 
that he conttadicted himſelf, and was Aſo contradicted by Vinnius in his Comment on 
Juſtinian. 1 

All contracts are by the laws of England diſtinguiſhed into agreements by ſpecialty, 
and agreements by parol; nor is there any ſuch third claſs as ſome of the counſel have 
endeavoured to maintain, as contract in writing. If they be merely written and not 
ſpecialties, they are parol, and a conſideration muſt be proved. But it is ſaid that the 
ſtatute of Frauds has taken away the neceflity of any con fideration in this caſe; the ſta- 
tute of Frauds was made for the relief of perſonal repreſentatives and others, and did not 
intend to charge them further than by common law they were chargeable, His Lordſhip 
here read thoſe ſections of that ſtatute which 1elate to the preſent ſubject. He obſerved 
that the words were merely negative, and that executors and adminitirators ſhould not 
be liable out of their own eſtates, unleſs the agreement upon which the action was 
brought or ſome memorandum thereof was in writing and ſigned by the p-rty. But 
this does nct prove that the agreement was ſtill not liable to be tried and judged of as 
all other agreements merely in writing are by the common law, and does not prove the 
converſe of the propofition that when in writing the party muſt be at all events liable, 
He here obſerved upon the caſe of Pillans v. Van Mi-r:p in Burr and the caſe of L 
v. Will:amſor, Mie b. 16 C. 3. in B. R.; and ſo far as theſe caſes went on the docttine of 
nudum pactum, be ſeemed to intimate that they were erroneous. He ſaid that all his 
brothers concurred with him that in this cſe there was not a ſufficient conſideration to 
ſupport this demand as a perſonal demand againſt the defendant, and that it; being now 
ſuppoſed to have been in writing makes no difference, The conſequence of which is 
that the queſtion put to us muſtbe anſwered in the negative, 

I And the judgment in the Exchequer-chamber was affirmed, 
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1797- 1 
Wedneſday, MANSELL againſt BURREDGE and RoBERTS, 

| June 28ch. | . 

| f 5 b ta 

Ae feveral THIS was an action upon promiſes. The declaration ſtated 1 

— 2-0 that on the 23d of March 1592 and for the ſpace of three 5 


with the ſuc- years before that time the defendant Burredge rented a farm called 1 q 
ceeding te- Llwydiarth Farm, and that the defendant Roberts rented it for the 


nant to refer 3 t 
certain mat- two following years, and quitted it on the 25th of March 1794. 3 
ters in differ- 3 

encereſpeRt- That afterwards the plaintiff rented and occupied it until the ma- ; 


ing the farm king of the agreement hereafter mentioned. That diſputes had 
- ariſen between the defendants and the plaintiff reſpecting the 
Jointly o ſtate of the repair of the fences, &c. at the reſpective times when 
promiſed to the defendants ſeverally quitted the farm, and that doubts had 
perform the ariſen whether the defendant Burredge left the ſame in proper 
award; the 
arbitrator repair and alſo whether the defendant Roberts left it in repair, 
. whereupon it was agreed on the 13th of April 1796 between the 
two to pay defendants and the plaintiff to refer all ſuch diſputes to the award 
fue do he Of T. Simcocks; that accordingly by an agreement in writing of 
third ; held that date between the defendant Burredge of the firſt part, the 
er defendant Roberts of the ſecond part, and the plaintiff of the third 
ns part, the ſaid parties jointly and ſeverally agreed to refer all 
awarded to matters in diſpute between them or any or either of them to the 
9% wy by determination of T. S:m:ocks; and the defendants thereby for 
themſelves their executors, & c. cintly and ſeverally undertook 
promiſed and agreed to and with the plaintiff that they and their 
and each of their executors would on his and their reſpective parts 
abide by perform and keep the award of T. Simcocks, &c.; and the 
plaintiff undertook and promiſed to and with the defendants 
Jointly and ſeverally and their reſpeQive executors and admini- 
{trators to perform the award on his part. The declaration then 
ſtated that Simcocks made his award, &c. in which he directed 
the defendant Burredge to pay 11/7. 4s. to the plaintiff on the 1ſt 
of Auguſt then next, and the defendant Roberts to pay him 
13/. 1s. 6 d. but that they refuſed, &c. 

The defendant Roberts pleaded the general iſſue, and the plain- 
tiff recovered a verdict againſt him; the defendant Purredge 
ſuffered judgment by default, and a writ t of | inquiry was exe- ; 
cuted againſt him. 7 

A motion having been made in the laſt term to arreſt the judg- : 
ment, on the ground that this was not a joint promiſe by the 


E defendants 2 


E 
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defendants to anſwer for each other, but ſeveral only, each being 


to anſwer for himſelf, 
 Leycefter now ſhewed cauſe againſt the rule. According to the 


words of the agreement, it is a joint as well as ſeveral under- Bonathen. 


taking by the defendants for the failure of each: if the agree - 
ment be not ſo conſtrued, the word * jointly” muſt be ſtruck out 
of the different parts of the agreement. In Lilly v. Hedges (a) the 
defendant and one G. covenanted for themſelves and for each of 
them with the plaintiff and one C. to receive rents due to him and 
C. in Ireland, and likewiſe that they and each cf them would pay a 
moiety thereof to each of them the plaintiff and C.; it was aſſigned 
as a breach of covenant that G. received 5090/7., and that the 
defendant did not pay the moiety to the plaintiff, &c.; and on a 
motion in arreſt of judgment the Court held that the defendant 
had covenanted for the acts of his companion as well as for his 
own acts, and diſcharged the rule to arreſt the judgment. 
Peake in ſupport of the rule. Here is no joint promiſe by the 
defendants for the default of each other, but each defendant is 
anſwerable for himſelf only. The intereſts of the defendants 
were ſeveral ; they had no joint intereſt in reſpect of which 
the promiſes were made. This was not an agreement made 
between the two defendants of the one part and the plaintiff of 
the other, but it was of three parts between one defendant of the 
firſt part, the other defendant oi the ſecond part, and the plaintiff 
of the third part; and in the agreement it appears that the intereſts 
of the defendants were ſeveral. By this agreement the defendants 
meant to ſay that they would jointly perform the award as far as 


they had any joint intereſt, or there was any joint duty thrown 


on them, and they would ſeverally perform it as far as reſpected 
their ſeveral intereſts or ſeveral duties; and therefore the word 


„ jointly” need not be rejected altogether from the agreement. 


Now the arbitrator awarded nothing to be done by the defendants 


jointly, but he ſimply awarded each to pay a certain ſum. 


Athelſton v. Moon, Com. Rep. 547; Plowd. 289. In Sling ſby's 


caſe (b) it was ruled that where it appears by the declaration that 


every of the covenantees hath a ſeveral intereſt or eſtate, there 
when the covenant is made with the covenantees, &c. et cum 
quolibet eorum, theſe words cum quolibet eorum make the cove. 
nant ſeveral in reſpe& of their ſeveral intereſts, With regard to 
the caſe in 8 Mod. 166., the covenantors were jointly intereſted ; 


(a) 8 Ad. 266. (b) 5 co. 18. ö. 


they 
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1757 they were both appointed collectors of the rent, and therefore each; 


— became reſponſible for the other. ve 

1 Lord Kenyon, Ch. J. This is rather a hard caſe on theſe two be 

Bunzoce, tenants. Perhaps if it had been ſtated to them at the time of the 1 
agreement that each was to become anſwerable for the other, they ; | 
would have heſitated before they ſigned the agreement: but the e 


words of the agreement are too ſtrong to be got over. It was 
reafonable that each ſhould make ſatisfaction for the time each 
occupied: but by the terms of this agreement they have promiſed 
jointly and ſeverally, which makes them reſponſible the one for 
the other. 

Per Curiam, Rule diſcharged. 


Thurſday, J. Dopp againſt Kvrrin. 
June 29th. | : 
| In treſpaſs FPRESPASS for breaking and entering the plaintiff's cloſe 
anf mage Called the Chapelfield on the zeth March 1793. Plea, the 
evidence of general iſſue. At the trial before the Chief Juſtice of Che/er the 
—— plaintiff gave evidence of his being in poſſeſſion of the cloſe at the 
ifſue. time of the treſpaſs alleged, by proof of different acts of huſbandry 
exerciſed by him therein down to that period and afterwards. It 
appeared that the cloſe belonged to a chapel, of which Mr. Evans 
had been miniſter for ſome years till his death in December 1792, 
during which time it was held under him by one G. Dodd. Be- 
fore the day of the alleged treſpaſs Mr. Price had ſucceeded as 
miniſter of the chapel ; and the defendant offered to call a wit- 
neſs to prove that previous to that day Price had vererbally demiſed 
the cloſe to him the defendant. The Chief Juſtice ſaid he would 
receive any evidence to ſhew the actual poſſeſſion (a) out of the 
Plaintiff at the time of the ſuppoſed treſpaſs, but he thought that 
under the plea of not guilty he could not receive any evidence of 
title or of the right of poſſeſſion being in the defendant; nothing 
being in iſſue but the fact of the treſpaſs on the actual poſſeſſion 
of the plaintiff. Some evidence was afterwards given to ſhew 2 
poſſeſſion in Price at the time; and the Chief Juſtice left the 
whole to the jury to find their verdict according as they believed 
that the poſſeſſion was in or out of the plaintiff at the time; and 


they found a verdict for the plaintiff, 
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Manley i in the laſt term obtained a rule to ſhew cauſe why the 


verdict ſhould not be ſet aſide becauſe the evidence offered had 


been rejected; and alfo becauſe, admitting the JR to be 
dubious, treſpaſs would not lie. 

Leycefler and Hinchliffe now ſhewed cauſe nw the rule, and 
contended that title could not be given in evidence on the general 
iſſue in treſpaſs, but if meant to be inſiſted on it ought to have been 
pleaded, They admitted that a leaſe from a third perſon might be 
given in evidence to diſprove the fact of the plainiff's poſſeſſion , 
but the evidence in queſtion was not offered on that ground. They 
mentioned Dove v. Smith, 6 Med. 153. where Holt, Ch. J. ſaid 
« ypon not guilty the defendant could not give any matter of 
right in evidence.” Bull. Ni. Pri. go. (a), and Bartholomew v. 
Ireland, Andr. 108., in which Jatter they obſerved there was a plea 
of liberum tenementum, and conſequently what was ſaid as to 
giving ſuch evidence on the general iſſue was extrajudicial. But 

The Court, were clearly of opinion that the defendant ought 


to have been permitted to give evidence of title and of right 


to poſſeſſion under the general iſſue ; and therefore they made 


Rule abſolute. 


(a) Vid. Tri. per Pais, 526. 


g 
—  — — — — —  — 


FisHER and Another Executors of Perry againſt 
BRANSCOMBE. | 


The Same "agaiyf W. and J. Surrox, Executors of 
Bow Ex. 


IN Michaelmas term laſt the vlaintiffs ſued Sir V. Leaves in 

C. B., in which action Branſcombe and Bowen became bail 
above. The defendant Sir V. Lewes ſuffered judgment by default, 
and afterwards brought a writ of error here; and the judgment 
given in the Common Pleas was affirmed here in laſt Eaſter 


term. In the ſame term, after the return of the ca. fa. againſt 


the principal, the plaintiffs commenced ſeparate actions here on 
the recognizance of bail againſt Branſcombe and Bowen by writs 
Teturnable the laft return of that term, the 29th of May. On 
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June zoth. 


If an action 
be brought 
here againſt 
bail on a re- 
cognizance 
of bail taken 
in C. B., 
they have 
the ſame in- 
dulgence (of 
8 days in 
ful' term 
after the 
return of 
the writ 


againſt them) to render the principal as if the recognizance had been taken in this Court. 


Thurſday 
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in diſcharge of his bail before a judge of the Common Pleas (a), 


FisHznr 
againſt 


CASES in TRINITY TERM 
Thurſday the 15th of June Sir WV. Lewes ſurrendered himſelf 


by whom he was committed to the cuſtody of the Warden of 


Baaxs- the Fleet. The defendants obtained rules to ſhew cauſe wh the 
COMBE. 


- proceedings in theſe aCtions againſt the bail ſhould not be — 
upon payment of coſts. The queſtion in this caſe was whether 
as theſe actions were brought in this Court on a recognizance of 
bail entered into in a cauſe in the Common Pleas the bail 
were entitled to the ſame indulgence as if the actions had been 
commenced in the Common Pleas; 

Erſkine, Mingay, and Garrow, in ſhewing cauſe againſt the 
rules for the ſeveral defendants, contended that they were, becauſe 
theſe actions being brought for a breach of a recognizance entered 
into in the Common Pleas the ſame conſtruction muſt be put on 
it as if the actions had been brought in that Court; that the 
court in which the actions were brought could not vary the nature 
of the indemnity z and that according to the practice of that 
Court this ſurrender was not made in time, that practice only 
giving indulgence to the bail to ſurrender the principal on or 
before the quarto die poſt (5) of the return of the writ againſt 
them, which was on the 2d of June, and the ſurrender not being 
made until the 15th of June. They admitted that if the practice 
of this Court were to govern the caſe the ſurrender was made in 
time, inaſmuch as by the practice of this Court the bail have 
eight full days (c) in term after the return of the proceſs againſt 
them to render the principal. And they relied on Shuttle v. 
Mood (d), where on debt in B. R. on a recognizance of bail 
taken in C. B. the Court conſidered that they were governed by 
the practice of the Court where the recognizance was taken. 

Gibbs, Marryat, and Peake, i in fupport of the rule, ſaid, that this 
was not a queſtion on the conſtruction of the recognizance, for 
that the recognizance was forfeited by the bail not rendering the 
principal before the return of the ca. ſa. (e), but on the practice or 
rather the indulgence thay is allowed to the bail by the court in 
which the actions happens to be brought. That as the plaintiffs 


(a) In the courſe of the argument it was ftated that 28 the condition of the recognĩ- 
zance was that the defendant, if condemned in the action, ſhould pay the condemna- 
tion money or render himſelf a priſoner in the Fleet for the ſame, &c. it was neceſſary to 


| ſurrender the principal in the Common Pleas, and that a ſurrender here would not have 


been a compliance with the condition of the recognizance. Hargrave v. Rogers, Cre. 


Fac. 97. 


(6) Vid. 2 H. B/. Rep. 118. (e) Rule of Court, Tr. 1 Am. (d) 6 Med. 132. 


had 


be) Vid. 1 Ld. Ram. 156, 7.; and Rawlinſon v. Gunſlon, ante, 6 vol. 284. 


2 
£2 
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had choſen to bring the actions here, they had thereby conſented that 
the bail ſhould have the indulgence that this Court allows to the 
bail. That according to that rule of indulgence the render was 
made in time, and the proceedings againſt the bail ought con- 


ſequently to be ſtayed.— It was alſo ſuggeſted that in truth there 


was not much real difference in the two courts reſpecting the in- 
dulgence given to the bail, though nominally it is greater in this 
Court than in the Common Pleas; for though here they have eight 
full days in term after the return of the writ againſt them, and in 


* the Common Pleas they have only until the quarto die poſt of the 


return of that writ, yet iuch writ muſt in that court be ſerved 
four days before it is.returnable. 

Lord Kenyon, Ch. J. There is do doubt about the conſtruc- 
tion of the recognizance; ; the recognizance is undoubtedly for- 
feited. When the queſtion was firſt ſtated, I thought that it de- 
pended on the condition of the recognizance, and if it had, I ſhould 


have had no doubt but that it muſt have been conſtrued according 


to the rules of that court in which it was taken: but now I am 
thoroughly ſatisfied that the queſtion depends altogether on the in- 
dulgence given to. the bail by the rules and practice of this Court. 
There are two modes of proceeding againſt bail, either by ſcire 
facias or by action on the recognizance. The latter is the moſt 
harſh and expenſive ; and in order to ſoften the hardſhip of it, the 
Court have granted a certain indulgence to the bail ; by a rule of 
court the bail, when ſued by action, © have liberty to render the 


defendant in diſcharge of his bail by the ſpace of eight entire days 


in full term next after the return of the latitat or other proceſs ſued 
out againſt them.” Here the principal was rendered within that 
time, and thercfore the proceedings againſt the bail ought to be 
ſtayed. And from what has been now (tated at the bar reſpecting 
the practice of the Court of Common Pleas in this particular, it 


appears that there is not much ſubſtantial difference between the 


indulgence granted by the one court and the other. 
* Cariam, Rule abſolute. 
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1797. 


22 BoLLarD and Wife Adminiſtratrix againſt SPENCER, 
une zoth. 


If the con- THE plaintiffs declared in trover for the goods of the inteſtate, 
e e . of which the wife as admin! ifratrix was poſſeſſed, and which 


in the time 

of the 24mi- came to the defendant's hands by whom they were converted, &c. 
ſtrat 

1 The plaintiffs being nonſuited at the trial, the defendant obtained 


nonfuited A rule laſt term for referring it to the Maſter to tax the coſtz 
In the action 
of trover, for * which rule was made abſolute without any cauſe being 


to pay coſts 


though ſhe Topping moved on a former day in a this term to diſcharge that 


n 
in Fd in rule, contending that the adminiſtratrix, having ſued of neceſſity 


poſſeion of in that character, becauſe it appeared at the trial (a) that the Sl | 


Ons had never come to her poſſeſſion ſince the inteſtate's death, though 
| intettate's the converſion was in her time, was not liable to pay coſts. And 
„ he cited Cockerill et Ux. Executrix of Moody v. Kynaſlon (b) 
where in trover by an executrix, Buller, J. ſaid that, if the goods 
which were the ſubject of the action were never in the actual 
poſſeſſion of the executrix, it was abſolutely neceſſary for her to 
declare in that character; though if no demand were made in the 
lifetime of the teſtator, it was neceſſary to declare on a converſion 

after his death. | 
Chambre ſhewed cauſe. What is ſaid in the caſe mentioned 
mult be a miſtake; for there are many authorities to ſhew that 
where the converſion is in the time of the executor, he is liable 


to pay coſts if he fail in the action. Athey v. Heard, Cro. Car. 


219. Anonym. 1 Ventr. 109. Fenkins v. Plume, 6 Med. 91. 181. 


Salk. 207. Pauler v. Delander, Andr. 35 J. ; a caſe cited where 
both the trover and converſion were in the life of the teſtator and 
yet the executor paid coſts. The rule is laid down in Harris 
v. Hanna (c) that where the cauſe of action ariſes in the time of 
the executor, as in this caſe the converſion, he ſhall pay coſts if 
he fail, becauſe it was not neceſſary to name himſelf executor (d); 
and the rule was exploded that the liability to pay coſts depended 
on the queſtion whether the thingrecovered would be aſſets or not. 
Lord KENVTOoN, Ch. J. The rule has been long ſettled that 
where an executor or adminiſtrator brings trover on his own poſ- 


(a) This was ſtated in an affidavit, but the Court ſaid the queſtion could not depend on 
any facts not appearing on the record, 

(6) Ante, 4 vol. 277. 

(c) Rep. temp. Hardw. 204. 


(d) Vid. Goldthwwayte v. Petre, ante, 5 vol. 234. S. P. 
| ſeſſion, 


— 
—— 
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ſeſſion, alleging the converſion after the teſtator's or inteſtate's 
death, and fails, he muſt pay the coſts. There muſt have been 
ſome miſtake in the caſe cited of Cockerill v. Kynaſlon: Suppoſe 
an inteſtate dies poſſeſſed of a term for years, and the adminiſtrator 
inſtead of ſelling the term receives the rent for ſeveral years, this 
rent is part of the aſſets of his inteſtate, and yet if any part of that 
rent be unpaid the adminiſtrator need not in an action to recover 
it declare as adminiſtrator. The rule in favour of executors and 
adminiſtrators is already ſufficiently extenſive: we all of us re- 
member a variety of actions improperly brought by them, and 
which would not perhaps have been brought had it not been for 
the privilege they have of being exempt from paying coſts. The 
rule, excuſing them from paying colts, is founded on this principle 
that they are not ſuppoſed to be conuſant of the real ſituation of 
the teſtator's affairs; and therefore when they act according to the 
beſt of their judgment they are not liable to coſts. But even when 
they are ſued, if they plead a plea which is falſe within their own 


knowledge the judgment for the colts is de bonis teſtatoris, et fi 


non de bonis propriis. In this caſe the action was brought by the 
adminiſtratrix for a cauſe of action ariſing in her own time, and 
as ſhe has failed there is no reaſon why the defendant ſhould not 
have his coſts. | 

So the rule, to diſcharge the former rule, was diſcharged. 


GORE againſt CLAGETT, and Another, 


| ON the trial of this action, which was aſſumpſit for goods ſold 


and delivered to the amount of 142/. 15. 9d., before Lord 
Kenyon at the Guildhall Sittings, the caſe appeared to be this. 
The plaintiff a clothier at Frome employed Meſſrs. Rich and Heapy 
in London, Blackwell-hall factors, as his factors under a com- 
miſſion del credere, who beſides acting as factors bought and ſold 
great quantities of woollen cloths on their own account, all their 
buſineſs being carried on at one warehouſe. The factors ſold at 
twelve months credit, and were allowed two and a half per 
cent. On the 3oth of September 1795 Delvalle, a tobacco broker, 


and who had been in habits of dealing with the defendants, 


bought ſeveral parcels of tobacco of them and gave them in pay- 
Aa 2 | ment 
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1797- ment a bill of exchange for 1198/. 16s. drawn by one Fiſher o 

Rich and Heapy on the 24th of September 1795, payable two 

pads by months after date to F. Stafford who indorfed to Delxolle, who in- 

rA Tr. dorſed it over to the defendants, it having been previouſly accepted 

by Rich and Heapy. On the 12th of October 1795 the defendants 

bought a quantity of woollen cloths for exportation of Rich and 

Heapy, amounting to 12371. 185. 3d. at twelve months Gedit; the 

goods were taken out of one general maſs in Rich and Heap) 

warehouſe; Rich and Heapy made out a bill of parcels for the whole 

in their own names, and the defendants did not know that any part 

of the goods belonged to the plaintiff, Early in November 17g; 

Rich and Heapy became bankrupts; and afterwards on the 20thof 

the ſame month the plaintiff gave the defendants notice not to pay 

Rich and Heapy for certain cloths ſpecified, part of the aboye, 

amounting to 142/. 1s. 9d., they having been his property, and 

having been ſold on his account by Rich and Heapy on commiſſion, 

The queſtion was whether the defendants were or were not en- 

titled to ſet off their demand againſt Rich and Heapy on the bill af 

exchange, on the ground that the defendants dealt with them a 

1 principals; Lord Kenyon was of opinion that they were, as well on 

= principle as on the authority of Rabone v. Williams (a); and a verdidt 
= was accordingly found for the defendants. 

A rule having been obtained, calling on the defendants to ſhey 
| canſe why the verdict ſhould not be ſet aſide, and a new trial had, 
1 | on the authority of the caſe of Bar v. Milward, Co. Bank, 
Laus, 236. 

4 _ Gibbs and Giles were now to have ſhewn cauſe againſt that 
i rule: but | 


FEE , .. 


= 


1 | (a) RA BONN jun. v. WII LIAMs, Mid*, Sittings after Mich. 178 5; which was 
1 thus ſtated.— Action for the value of goods ſold to the defendant by means of the houſe 
| 
| 


of Rabone ſen. and Co. at Exeter, factors to the plaintiff. The defendant, the vendee 
of the goods, ſet off a debt due to him from Rabone and Co, the factors, upon another 
account, alleging that the plaintiff had not appeared at all in th: tranſaRion, and that 
credit had been given by Rabone and Co., the factors, and no by the piaintiff. Lord 
Mansfield, Ch. J.—<« Where a factor, dealing for a principal bur concealing that principal, 
delivers goods in his own name, the perſon contracting with himchas a righ! to c nſider 
him to all intents and purpoſes as the principal; and though: the rea! princival may 
appear and bring an action upon that contract againſt the purchaſer of the goods, yet 
That purchaſer may ſet ff any claim he may have againſt the factor in anſwer to he de- 
mand of the principal. This has been long ſettled -N on this orinion the reſt, deing 
| à mere matter of account, was referred. In Bayl-y v Morley, London n af er Mich. 
| 1788. Lord recognized the law of this caſe, 

: Erſkine 
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Erſkine and Walton were called upon to ſupport it. They 
| relied on the caſes of Scrimſbire v. Alderten (a), and Eftcott v. 


361 
1797. 


Milward as reported in Co. Bank. Laws, to ſhew that under the Grone 


circumſtances of this caſe the principal might reſort to the buyer c 


at once, he having given notice before actual payne by the 
defendants to the factors. 

But a more accurate note of the caſe of Zaſtcott v. Milward (5) 
having now been obtained from Mr. J. Buller before whom that 
cauſe was tried and read, 

The Court were clearly of opinion that the n given by 
the learned judge on the trial of this cauſe were right; and that 
this caſe was not diſtinguiſhable from that of Rabone v. Williams, 


Therefore they 
Diſcharged the ryle (c), 


(a) 2 Str. 1182. 
) London Sittings after Mick. 1 Action for goods ſold. The goods were 
fold by Farrar a corn factor, who gave no account of the ſale to the plaintiff, nor 


made any entry of it in his bo ks. He was inſolvent for ſome time before, and avoided 


all dealing for a month, had defired that there might be no buying in his name, and 
had not dealt with the defendant for a year before, but was then in his debt. There 
was a verdict for the plaintiff on rhe ground of fraud. 

(e) The ſame point was alſo ruled by Lord Kenyon in Stracey, Roſs, and others, v. 
Dec, London Sittings after Mich. 1789. Aſſumpſit for goods ſold ; pleas on aſſumpſit 
and a ſet· off. The plaintiffs jointly carried on trade as grocers, but Roſs was the only 
oſtenſible perſon engaged in the buſineſs, and appearedfto the world as ſolely intereſted 
therein, By the terms of the partnerſhip Roß was ts be the apparent trader, and the 
others were to remain mere ſleeping partners. The detenoant was a policy broker, 
and being indeoted for grocery (as he conceived) to Refs, he effected inſurances and 
paid premiums on account of Rojs ſolely, to the amount of his debt, under the idea that 
one demand might be ſet off againſt the other. Reſ's affairs being much deranged, 
payment of the money due from the defendant wasdemanded by the firm, and was retuſed 
by him upon the ground of his having been deceived by the other partners keeping back 
and holding out Roſs as the only perſon concerned in the trade. Lord Kenyon, Ch. J. 
was of opinion that as the defendant had a good defence by way of ſet- off as againſt 
Roß, and had been by the conduct of the plaintiffs led to believe that Roſs was the 
only perſon he contracted with, ther could not now pull off the maſk and claim payment 
of debis ſuppoſed to be due to Ryſs alone, without allowing the parties the ſame ad- 
vantages ana equities in their defence that they would have had in actions brought by 


Biſe, 
Verdict for the defendant; 


againſt 
LAGETT, 
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92 2 The Kino againſ The Inhabitants of Marnon, 


The pa iſh ON an appeal to the n ire ſeſſions againſt an order gf 
— by a juſtices, by which R. Cagear otherwiſe Vobe Taylor, his gif 
engaged to and four children, were removed from Cradley to Mathon, tle 


oy Seſſions confirmed the order, ſubjeCt to the opinion of this Cour 


perion, on the following caſe. 
therein 


ſt ted to be Margaret Cagear ſingle woman, being ſettled at Mathen, and 


an unm2r- being then pregnant of an illegitimate child that was afterwardz 
ried woman, . 


and the horn a baſtard, went to Cradley in 1738 under a certificate 


. from Mathon in which the pariſh officers of Mathon «© ſor 


was then themſelves and their ſucceſſors with the conſent of the pariſh. 


U C3 — 2 1 
. ioners engaged to relieve and receive MH. Cagear with th 


ee child of which ſhe was then pregnant and all other children thit 
[ 8 Alter- 


wares have : ſhe might thereafter have until ſhe or they ſhould acquire a ſubſe. 


ry gy quent ſettlement, whenſoever ſhe or any of them ſhould become 


extend to an Chargeable to or aſk relief of their pariſh.” M. Cagear reſided in 
megitmate Cyadley under that certificate until her death, and in 1746 had 
eee * the preſent pauper (R. Cagear) an illegitimate child, who con- 

cet Wards. 


tinued to reſide in Cradley until the preſent order of remonl 
without having done any act to gain a ſettlement for himſelf, 

Burrow in ſupport of the order of Se ſſions. Although it has 

been ſaid in ſeveral caſes that the Legiſlature, when they paſſed the 
ſtat. 8 & 9 V. 3. c. 30., only intended to comprehend legitimate 
children in certificates granted under it, yet in. ſome caſes the 
certificate has been extended to illegitimate children. In R. y, 
The Inhabitants of 1p/ey(a) where the certificate was granted 
to an unmarried woman, reciting her pregnancy, and undertaking 
to provide for the child ſhe then went with, it was holden that 
the certificate was binding on the pariſh as far as reſpected the 
after-born baſtard child. Then there is the ſame reaſon to extend 
the preſent certificate to this pauper; the certificate mentioning 
in expreſs terms the mother's . and * to all aſter- 
born children. 

Lord KENToN, Ch. J. (ſtopping P. tender who was on the 
other ſide). It is not now neceſſary to queſtion the propriety of the 
deciſion in R. v. Ifp/ley. That certainly went much beyond the 

former caſes on this ſubject. However that is diſtinguiſhable 


(a) Burr, S. C. 650; and 2 C. Bote. 9. pl. 23. 


10 from 


NN 3% 
WC. 
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from the preſent caſe. That only extended to the child with 1797. , 


which the woman was then pregnant; and a child in ventre fa — 
The King 


mere is capable of being deſcribed. But this child was not born ps 
until eight years after the certificate was granted ; and being The Inhabi- 
illegitimate, he'is not included within the general words in OY ned 


the certificate, which extends only to legitimate children. 
Per Curiam, | Order of Seſſions quaſhed. 


| The KING again/t J. BacsHaw Eſq. and four others. —_ 


. 3. c. 154. to enlarge e Under a 
Y ſtat. 35 Geo. 3. c. 154 rge the term and powers of Ro 


two acts, 29 Geo. 2. and 16 Geo. 3. for repairing and widening the truſtees 
certain turnpike roads, power is given to ſive truſtees to widen divert 229 power «0 
turn roads 


and turn any part of the ſaid roads, and to vary the roads through through 
private 


any private grounds, making ſatisfaction to the ſeveral perſons inter- \,,. 
eſted therein for the damage they might thereby ſuſtain: power is Os ſa- 
tistactiun to 


alſo given to the truſtees to contract and agree with the owners of the ners; 


ſuch lands, &c. The ſtatute then enacts That if any perſons inter- _ uae 
| ald not 


eſted in ſuch lands , notice to him or them given ſhould for the agree, they 
ipace of twenty days next after ſuch notice neglect or refuſe to se. 
abled, on 


treat, or ſhould not agree, &c., then and in every or any ſuch giving no 
tice to the 


caſe the ſaid truſtees ſhovId cauſe ſuch damage or recompence oe, es 
to be inquired into and aſcertained by a jury, &c.; and after the papa | 
jury to aſ- 


ſaid jury ſhouid have inquired of and aſſeſſed ſuch damage, &c. certain the 
the ſaid truſtees ſhould order adjudge and determine the ſum of _— 5 


money fo aſſeſſed, & c. to be paid to the ſaid owners according to fumn h at- 
certained to 


the verdict or inquiſition of ſuch jury, &c.” Under this power ,. noi 

the truſtees turned a road between Cheſterfield and Sheffield, and the os nete s. 
| e This Court 

made the new road through four cloſes of land belonging to the qunhen an 


inquifition 


five defendants. They tendered the ſum of 100/. to the defendants 4 


as a recompence, which not being accepted the truſtees ſummoned and an or- 
der or the 


a jury, who aſſeſſed the damage at 1001.; upon which the'truſtees ue 


made their order or adjudication, in which it was recited that a der this , 
becauſe it 


diſpute had ſubſifted between the truſtees and the defendants re- d u 3 
I ſpecting the damage ſuſtained by the latter and the recompence due pear on the 
: to them, and that under the powers of the act they had cauſed a — 
jury tobe ſummoned impanelled and ſworn, &c.,who having viewed 3 


the premiſes and heard counſel and evidence thereon had aſſeſſed given to rae 
owners of 


the damage and recompence at the ſum of 100/.; and in which the he 
A 24 truſtees 


U 


xuptcy, but 


we | CASES m TRINITY TERM. 


1797. truſtees ordered adjudged and determined the ſaid ſum of roof - 
— to be paid to the defendants according to their reſpective eſtates, 
ny p &c. The proceedings having been removed here by certiorari, 
Bs. Nolan moved on the firſt day of this term for a rule to ſhew 

cauſe why the verdict inquiſition and afſ-fment of damages and 

alſo the order andadjudication of the truftces thould not be quaſhed, 
for feveral objections appearing on the proceedings. fſt. It does 

not appear that the truſtees ated within their juriſdiction; 1, 

notice appears to have been given to the defendaits, in which cafe 

only the truſtees had juriſdiction to make the order. In R v. The 

Mayor, &c. of Liverpool (a) this preciſe point was ruled. [He was 
proceeding to ſtate other objections, but the Court granted a rule 
niſi upon this. 

Gibbs and Balguy, who were now to have ſhewn cauſe, admitted 
that it did not appear in expreſs terms either on the inquiſition or 
the order that any notice had been given to the defendants, but 
they obſerved that it was ſtated that counſel had been heard 
before the jury, from whence they ſaid either that notice might 
be inferred or that the neceſſity of it was waved. But 

The Court (ſtoppirg Clarke and Nolan in ſupport of the rule) 
aid that notice to the parties intereſted was the foundation of the 
whole proceedings below, and that theretore it ſhould have been 
ſtated; for if no notice were given, the truſtees had no juriſdidion, 
And with reſpect to counſel having been heard before the jury, 
they ſaid it did not appear that any cou zel for the defendants had 
been heard. 

Rule abſolute, 


(a) 4 Burr, 2244. 


—— — —  — — — müĩ — 


Saturday, 77 . 
720 3. SNAITH and Others Aſſignees of PARKE ggainſt GALE, 


Where A. A SSUMPSIT for money had and received, and ſor money lent, 


lent h.s ac- 

ceptances to and money paid to the defendant by the bankrupt before his 
rhe _ bankruptcy. Pleas, iſt, The general iſſue; and 2dly,the bankruptcy 
ant ore 

his bank- of the defendant before the cauſe of action accrued. It appeared 
e eee that Parke and Gale were both mahogany mexchauts z aud that 
not paid till 

afterwards, A. may maintain an action againſt the defendant for money paid to his uſe, notwithſtand- 
ing his bankruptcy and certificate, and notwithſtanding the defend ant beto re his bankruptcy gave nis 


receipt to A. acknowledging the receipt of fo much moncy as the aCCeptaiic?s amuunicd FR 


< 
. the 
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the former had accepted bills drawn on him by the latter payable 1797. 
to his order, for his accommodation. The firſt of theſe bills was ——— 
paid by Parke before Gale's bankruptcy, and was therefore out of * a 
the queſtion. The ſecond was for 240 J. dated 4th January 1793, 8 | 
though in fact drawn on the 8th February payable four months 
after date, which conſequently became due on the 7th May. The 
third was for 2917. 3s. dated 4th February 1793, though in fact 
drawn the 2d April, payable four months after date, and which 
became due 7th June. The firſt of theſe two laſt bills was taken up 
by Parke between the time of Gale's bankruptcy and the iſſuing of 
the commiſſion againſt him; the laſt was taken up after the iſſuing 
of Gals commiſhon. Gale became a bankrupt on the 3d May 
1793, previous to which and to the agreement hereafter mentioned 
he tad negotiated theſe bills. On the 8th Apri/ 1793 an agree- 
ment under ſeal was entered into between Pa: ke and Gale, as a 
collateral ſecurity to the former for his acceptances, whereby in 
conſideration of 8331. 1s. (namely the ſums contained in the ſ2id 
three bills and intereſt) paid by Parke to Gale, the receipt of which 
Gale thereby acknowledged, the latter ſold and aſſigned over to 
Parte certain cargoes of mahogany, then expected to arrive from 
the Bay of Honduras and conſigned to Gale: and Gale alſo cove- 
nanted in caſe of the loſs of the cargoes to aſſign to Parke the 
policies of inſurance on the ſame; and at the ſame time Gale ſigned 
the following receipt thereon ;z © Received the day and year with- 
« in written of the within-named T. Parke 832 l. 1s. being the 
« purchaſe money within mentioned. J. Gale.” The cargoes 
arrived the beginning of Ayguft; but bills of exchange came tacked 
to the bills of lading, ſo that Parke could not avail himſelf of the 
conſignments without accepting thoſe bills, which not being * 
deemed prudent to do, he relinquiſhed the conſignment to Gale 
on his repreſentation that it would be no ſecurity. A verdict was 
taken for the plaintiffs, who were the aſſignees of Parke who had 
alſo become bankrupt, for the amount of the two laſt bills paid by 
him after Gale's bankruptcy, with liberty to the defendant to 
move to ſet it aſide if the debt were proveable under Gale's come 
miſſion in conſequence of the agreement between the parties. 
Law and Marryat in ſupport of the rule for ſetting aſide the 
yerdict. If the debt from Gale to Parke in conſequence of his 
acceptances were proveable under Gale's com miſſion, this action is 
not maintainable. Where by the terms of the contract it is a 
debitum in preeſenti at _—— ſuch debt 1 is proveable although the 
conſideration 


: « 
i 
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conſideration for it be a future contingent. liability. 5 the 


caſe Ex parte Maydwell(a), he having agreed to lend his ac. 
SxAITY ceptance to one Prior, the latter together with Stevens his 


again 


Garz, ſurety gave 1aydwe:l a note dated 8th November 1784, whereby 


they jointly and ſcverally promiſed to pay him the ſum advanced, 


; part thereof on the 18th and the remainder on the 22d of Januar 


then next. Prior became a bankrupt on the 18th December 1 784, 
and Szevens on the 1oth of the ſame month, which was prior to 
the acceptance being due, or the joint and ſeveral note bein 

payable. But upon petition the Lord Chancellor directed that 
Mayd well ſhould be admitted to prove his note under Stern; 
commiſhon. Martin v. Court (b) is to the ſame effect. Here Ga 
by an inſtrument under ſeal acknowledged himſelf indebted in 
8331. for ſecuring which he purported to aſſign certain cargoes of 
mahogany; theſe it is true turned out afterwards to be unprofitable 
conſignments, in conſequence of bills of lading for the amount he. 
ing tacked to them ; but the receipt given by Gale does in terms 
purport to be an acknowledgment of a preſent debt, and was 
proveable under his commiſſion to the extent of Parts ſub. 
ſequent damnification. Whenever a man acknowledges a debt 
or receipt of money generally, the law implies a preſent promiſe 
to pay it; and a future liability is as good a conſideration for ſuch 


promiſe as an executed or paſt conſideration. 


Erſtine and Walton, contra, ſaid that all the caſes lined bs were 
caſes of croſs ſecuriti:s, which made them differ from the preſent, 
where there was no legal ſecurity in the hands of Parke which he 
could prove under the commiſſion. Neither the aſſignment, which 
failed altogether, nor the receipt, could have been proved as a debt 
under the commiſſion. They were then ſtopped by the Court. 

Lord KENTON, Ch. J. This differs from all the former caſes; 
for here was no debt due at law from the defendant to Parke at 
the time of the defendant's bankruptcy : but the debt altogether 
aroſe aſterwards by the payment of the acceptances by Parte. 
No action could have been maintained at law on this acknow- 
ledgment : in the other caſes legal ſecurities were taken, upon 
which the party might have been ſued. 

Per Curiam, . Rule diſcharged. 


() Ce. Bank. Law, 123. (5) Ante, 2 vol. (40. 
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The Kino againſt MILES. 725 


N ſcire facias at the ſuit of the crown to repeal a patent granted ky 8 K 7 


] to the defendant for making and vending a particular fort of giving Wo: 
lamp, a verdict was given for the crown. Whereupon a rule had 
been obtained for referring it to the coroner and attorney of the does not ex- 


in all ſuits of 
ſcire facias, 


tend oa 


king to tax the coſts to be paid by the defendant to the proſecu- fee fc 
tor; which rule 


to reveal a 

| patent pro- 

Erſkine now moved to ſet aſide, on the ground that there was ſecuted in 
the name of 


no ſtatute which gives colts in this caſe, and on the general rule — 
that no coſts are payable where the crown is a party, unleſs * 
force of ſome particular ſtatute. 


Mingay, Garrow, and Wigley, ſhewed cauſe, and at firſt ad- 


verted to the 8 9 W. 3. c. 11. which gives coſts in all ſuits upon 
any writ or writs of ſcire facias, but which they afterwards ad- 
mitted refers merely to civil ſuits, as it mentions plaintiffs and 
defendants, and award of execution. And they mentioned the caſe 
of Breꝛuſler v. Weld, 6 Mod. 229. as an inſtance of a ſcire facias 
to repeal a patent at the ſuit of a private ſubject, who was preju- 
diced thereby. They finally admitted that the former rule could 
not be ſupported, of which opinion were 


The Court, who ſaid that this caſe fell within the general rule 


that no coſts were either paid or received where the crown is the 
proſecutor, unleſs in ſome particular caſes, ſuch as informations 
in nature of quo warranto by the "= proviſion of the Legiſ- 


lature (a). 
Rule abſolute. 
(a) 9 Ann. c. 20. f. 5. 
— — ... — 
PaTCHETT againſt BaN ROT and Others. Menday, 


Fuly zd. 
N treſpaſs for taking the plaintiff's cattle, tried at York before One mant 
Rooke J., it appeared that the cattle were taken under a war- of difire(s for 


tl 
rant of diſtreſs for the aggregate amount of ſeveral taxes (a), one 4 


of which was the land- tax on ſome woods, which the plaintiff at duties im- 


p vied by dif- 
ferent acts of 
pariiament, each giving a power of diſtreſs, is legal. The judgment of the commiſſioners of land-tax 


on appeal is conclufive in an action of Ou brought againſt the officer for le ying under a warrant of. 


diſtreſ. 8. 


(a) Vix. the land tax, wood tax, commutation tax, window duty, houſe duty, Rooks 
boty, ſervants* tax, &. 
the 
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the time of the diſtreſs made refuſed to pay, though he was ready 


- and offered to pay the reſt if the defendants would have taken 
* them only. The ground of the plaintiff's objection to pay that 


ET 
againſt 
BAN 

TGROF To 


particular aſſeſſment was becauſe it was to raiſe a ſum for the uſe 
of the pariſh over and above the proportion of the land-tax for 
that pariſh payable to government; and he appealed to the com. 
miſſioners appointed under the act of parliament, who upon hear- 


ing the parties confirmed the aſſeſſment for the whole. The learn. 


ed judge thought that, as the objectionable tax had been confirmed 


on the appeal, it could not now be queſtioned in this action; and 


that it was ſufficient for the defendants to ſhew a general right to 
diſtrain ; and therefore he nonſuited the plaintiff, with liberty to 


move to ſet aſide the nonſuit, and enter a verdict for him for 240. 
if this Court ſhould be of opinion that the act ion was well founded. 


Accordingly a rule niſi was obtained for that purpoſe in Zafer 
term laſt, on the ground that there ſhould have been a ſeparate 
warrant for each tax; and that a diſtreſs under one warrant for 
the amount of all the taxes was illegal ; for which were cited 
Rogers v. Birkmire (a), Clark v. Lucas (kb), and Stephens v. 
Houghton (c). | 

Cockell Serjt., Chambre, and Raine ſhewed cauſe (d). The only 
queſtion which can be made in this form of action is whether the 


defendants were entitled to diſtrain for any thing or not; for if 


they were, the treſpaſs is juſtified ; and the quantum of the ſum 
diſtrained for, if too much were taken, can only be queſtioned in 
anaCtion on the caſe for an exceſſive diſtreſs. The defendants were 
entitled under the ſtatute to plead the general ifſue and give the 
ſpecial matter in evidence: but that cannot be deemed to put them 
in a worſe ſituation than if they had been left to their ſpecial plea, 
Now they might have avowed in this caſe for a different cauſe (e) 
from that for which they had diſtrained ; and if they had avowed 
for any one of the taxes, which it is admitted was lawfully aſſeſſed, 
that would have been a ſufficient anſwer to the treſpaſs, notwith- 
ſtanding the exceſs. The defendants, who are the collector of the 
land-tax and his aſſiſtants, could not judge of the exceſs; that was 
a queſtion for the opinion of the commiſſioners alone to whom the 
appeal was made, and who alone were competent to judge of the 


(a) 2 Stra. 1040. and Rep. temp. Hardy. 245. (5) Cited ibid. 
(e) 1 Barnard 128. 214. (d) In the laſt term. 
(e) Vid, Bull. N. P. 55. cites 3 Co. 26. a, 


quantum. 
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quantum (a). The aſſeſſment is entire though for ſeparate taxes. 
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As to Rogers v. Birkmire, the only point determined there was 


that where there were diſtinct demiſes of different parcels of land, 
a diſtreſs on one of thoſe parcels for rent iſſuing out of both 
was bad, which is admitted; but it does not bear on this 
queſtion. 


Law, Mood, and Ainſlie, contra, The ſeveral taxes which 


were diſtrained for under one warrant are duties impoſed by dif- 
ferent acts of parliament, each giving a different power of diſtreſs, 
therefore there ought to have been ſo many different warrants, 
otherwiſe the ſubject is perplexed ; for the plaintiff might 
haye a good defence to one and not to others: but if they 
are confounded together in one general aſſeſſment, and levied 
under one warrant of diſtreſs, he is deprived of that election. 
Suppoſing a horſe or other indiviſible chattel taken as a diſtreſs, 
and the deſendant in replevin were to avow under ſeveral au- 
thorities, as in this caſe for different taxes, if he were right as to 
one ayowry he would have judgment pro retorno habendo, and 
if he failed in others there would be judgment for the plaintiff 
with damages; ſo that there would be different and inconſiſtent 
judgments on the ſame record ; which ſhews that a diſtreſs 
for different ſubject-matters is bad. And ſo it was held in 
' Clark v. Lucas, M. 2 Geo. 2.(b), that a joint diſtreſs for three 
ſeveral amerciaments in an inferior court for three ſeveral defaults 
of appearance was bad. Beſides it is impoſſible where the diſtreſs 
is for ſeveral cauſes to ſay how much ſhould be returned for one 
cauſe and how much for another. HA phurſt, J. aſked, how it 
would be, according to that argument, it a man had two warrants 
of diſtreſs, and there were but one thing (ex. gr. a horſe) diſtrain- 
able on the premiſes ?J Anſwer—The party could only take it 
for one cauſe at a time; for being once taken, it is in cuſtodii 
legis, and cannot be taken ſor another cauſe. The queſtion of the 
quantum neceſſarily ariſes in this caſe, becauſe there was a tender 
of all the other taxes except the land-tax for the woods; and it is 
clear that a diſtreſs after a ſufficient tender is a treſpaſs; ſo that the 
legality of the diſtreſs for that aſſeſſment muſt be ſupported in 
order to eſtabliſh the defence to this action. There is no diſpute 
about the quantum of that particular aſſeſſment, upon which alone 
the judgment of the commiſſioners would be concluſive: but the 


(a) Hutchins v. Clan ers, 1 Burr, 580. Vi. Durrant v. Boys, * 6 vol. 580. 
(3) Cited in Rep, temp. Hardæu. 246. 
legality 
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legality of it in toto is in diſpute; and it is contended that the 
commiſhoners have exceeded their juriſdiction. Where a man 
enters by authority of law, if he abuſe that authority, he is a treſ. 
paſſer ab initio; and ſo is one who diſtrains and ſells for two year 
rent when one only is due. So here, the defendants having ay. 
thority to take for one cauſe, and taking for another alſo, are 
treſpaſſers. The action for an exceſſive diſtreſs only lies where 
the diſtreſs is legally made and for a legal cauſe, but more i 
taken than was ſufficient for the purpoſe: but here the objeQion 


1s to the whole beyond the ſum tendered; and this diſtreſs was 


in effect one execution upon ſeveral judgments, which is bad; 
and the execution, being entire, if bad in part is no juſtification 
to the treſpaſs. | 

The Court took time to conſider of their opinion, which was 
now delivered by 

Lord KENTON, Ch. J. As all OY taxes were confirmed on 
appeal, however improper perhaps the one objected to was, it 
muſt be binding on the parties; and then the warrant of diſtreſs, 
though it included them all, was properly iſſued. The conſe. 


quence of which is that the rule for a new trial muſt be dil. 


Tu efe day, 
July gh, 


After an at- 
tachment 
againſt the 
ſheriff for 
not bringing 
in the body 
the Court 
will only 
relieve him 
upon paying 
the whole 
debt and 
coſts, and 
not merely 


the ſum 


. ſworn 0 


aud cpſts. 


W and _ nonſuit ſtand. 
Rule diſcharged, 


HEPPEL again/# KING. 


* defendant, being arreſted on a bailable writ indorſed for 

bail for 1001. and upwards, gave a bail bond to the ſheriff; 

but the bail above not juſtifying in due time an attachment was 
granted againſt the ſheriff for not bringing in the body. 

Lames on a former day moved to ſtay ties againſt the 

ſheriff on payment of 100/. the amount of the debt ſworn to, 

together with the coſts in the original action, and thoſe in tne 


proceedings againſt the ſheriff. He admitted that according to 


the caſe of Orton v. Vincent (a) the bail below were liable to 


the whole debt and coſts, though exceeding the ſum {worn to; 


but ſaid that that caſe was different from the preſent, becauſe the 


bail below are at law liable to the full extent of their recognizance, 


and therefore when that is forfeited the Court may refuſe to 
reliere them unleſs they will do ſubitantial juſtice by paying the 


(a) Coꝛup. 71• lum 


In THE THIRTY-SEVENTH YEAR or GEORGE III. 


ſum really due. But it is otherwiſe in the cafe of bail in the 


action, who are not liable beyond the ſum ſworn to and the ——— 


coſts (a). The ſheriff ſtands in a more favourable ſituation than 
the bail, becauſe he is not a free agent as they are. And he 
alſo referred to Tea v. Lethbridge (b) to ſhew that the ſheriff is not 
liable to the ſame extent in an action as the bail would have been 
if properly taken. There is leſs reaſon too in this caſe for the- 
Court to take advantage of the atfachment againſt the ſheriff; 
becauſe that mode of proceeding has only obtained in modern 
times in lieu of the ancient method by amercement to compel him 
to bring in the body, which was never carried to the extent of 
making the ſheriff anſwerable for the debt (c). 

Marryat ſhewed cauſe in the firſt inſtance, and relied upon 
ſeveral authorities; Orton v. Vincent (d), Fowles v. Mackintsſb (e), 
where this very point was decided againſt the ſheriff in C. B.; and 
R. v. The Sheriff of Middle/ex(f). He alſo ſuggeſted, as an ad- 
ditional reaſon why the ſheriff ſhould be liable, that by his de- 
fault the plaintiff was prevented from recovering his debt and 


coſts in the original cauſe, and therefore the ſheriff ought to in- 


demnify him to the full extent. 


This matter ſtood over by the deſire of the Court till this 1 
when 


L. KExxox, Ch. J. ſaid that the Court had been furniſhed 
with a precedent in point in this Court; and his Lordſhip read the 
following caſe from the Maſter's notes:“ The King v. The 
Sheriff of Middleſex. An attachment having gone againſt the 
ſheriff, a rule was obtained calling on the plaintifF in the original 
aCtion to ſhew cauſe why on payment of the ſum ſworn to and coſts 
the attachment ſhould not be ſet aſide, the ſame as in the caſe of 
bail. Lord Mansfield aſked Maſter, Benton if he had ever known 
an inſtance of this kind, who informed the Court that he never 
had, unleſs where the ſheriff paid he whole debt; and that the 
orders from their Lordſhips' chambers were always on payment 
of debt and coſts, whereupon the rule was diſcharged.” 


(a) Jackſon v. Haſſel, Deugl. 329- 
(6) Ante, 4 vol. 433. Sed vi. Concanen v. Lethbridge, 2 U. Blac. 36, 


(e) 2 H. Black. 434. n. and the caſes there cited. 
0%) Cowpe 71. (e) 1 H. Black, 233. Oo B. 343. 
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coſts at that 
time; after- 


and Kabell v, Hudſon. 


372 
1797. Grose, J. There is no hardſhip on the ſheriff in this caſe, w 
—— becauſe he has put himſelf in this ſituation by his own default in re 
Hzr?zrt neplecting his duty. ri 
1 wr LawRENCE, J. Even if there had been no decided caſe, I H 
ſhould have thought the ſheriff liable in this cafe upon the princi- ci 
ple laid down in Orton v. Vincent. For if the bail below would h 
; be liable beyond the debt ſworn to within the extent of their L 
| recognizance, the ſheriff by whoſe default the plaintiff has been 
deprived of that ſecurity ought to be liable to the ſame extent ug t 
| if he had done his duty. . . 
'Y Rule diſcharged, a 
5 
ö | 
= Wedneſday, BURSTALL againſt HoRNER. 
Jie 5th. | : | ; 
The defend- Ts was one of twelve actions on a policy of inſurance, 
ants in ſeve- The ſeveral defendants obtained rules for leave to pay money 
= 3 into court on one count in the declaration, for money had and re. 
eee © ceived, (being a return of the premium, ) which the plaintiff 
into f attornies took out of court in all the actions, but they did not then 
— tax the plaintiffs* coſts in either of them. Afterwards the con- 
took out ſolidation rule was obtained, expreſſing in the uſual language, 
2 e Upon the ſubmiſſion of the defendants in the twelve actions 


to be bound by ſuch verdict as ſhall be found in the firſt men- 
tioned action, &c.” The plaintiff was nonſuited in the cauſe that 


wards they | 
_— into as tried; and the Maſter in his taxation of coſts allowed coſts 
e common eee: . - 
confolida- to the plaintiff in all the actions up to the time when the mo- 
revs 3 ney was paid into court. FUR 
plaintiff was Bayley obtained a rule, calling on the plaintiff to ſhew cauſe 
vos 2 in why the Maſter ſhould not be directed to review his taxation, on 
_ chat was the ground that though he had taken the money out of court, yet 
' Held tha as he had conſented to the confolidation rule he was not now 
1 the lattter entitled to the coſts in any of the actions up to the time of 
wa r - 8 4 x I Sf 1 i 0 * a 
by * tiled to the paying money into court, he having been nonſuited in the one 
3 | OT that was tried(a). ; 
3 i tions up to Mood, who now ſhewed cauſe againſt that rule, admitted that 
= the time of the plaintiff was not entitled to the coſts in the action that 
_. paying mo- | | 
7 ney into 5 
court. 


(a) Vid. Stodhart v. I. Ven, ante, 3 vol. 657.; Stew:nſon v. Yorke, ante, 4 vol. 10+ 3 


- | Wag 
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was tried, but contended that he was entitled to the coſts in the 1797. 
reſt up to the time of paying money into court, the conſolidation 


rule only expreſſing that the defendants agreed to be bound, &c. Pn AL 


againſt 


He alſo ſaid that the plaintiff would not have entered into the Horns. ' 
conſolidation rule if he had thought that it would have deprived 
him of the colts to which he would otherwiſe have been entitled. 
But 1 
The Court thought that ———_ to hs fair a of 
the conſolidation rule the plaintiff was bound as well as the de- 
fendants; and that as the nonſuit in the action that was tried was 
concluſive in all the other actions the plaintiff was not entitled to 
the coſts in any of them even up to the time when the money 
was paid into court. 


- Rule abſolute. 
EE Oo — = ES 


The Kine again/? The Inhabitants of SzToN. Fog a” 


TEL defendants, the inhabitants of the townſhip of Seton, The Court 


7124: | a - quaſhed a 
were indicted for not repairing a road; and after verdict and du muy 


judgment at the Quarter Seſſions a certiorari was 1 to re- which was 


move the record here. | pg _— 
Chambre on a former day in this term moved to quaſh the cer- 22 2 
a ter, Ju g- 


tiorari quia improvide emanavit, obſerving that the party who now ment an an 
wiſhed to remove the record could only do fo by writ of error. indictment 


for a miſde- 


Law now ſhewed cauſe againſt that rule, and infiſted that all meanor. 
the proceedings below were ſtayed by the i ſuing of the certiorari, After qudg- 


he re- 
which was before verdict in this caſe. In 2 Ld. Raym. 1305. eren 


Powell, J. ſaid © A writ of certiorari removes any order or con- — 
viction, though they be made or taken after the teſtè of the writ, error. 
ſo they be taken before the return;“ and in that caſe the inquiſi- 
tion taken after the teſts but before the return of the certiorari 
was quaſhed by this Court for defects appearing on the inquiſi- 
tion. - 
Lord Kenyon, Ch. J. In the caſe of ſummary proceedings, 
orders, and convictions before magiſtrates, the proceedings may be 
removed by certiorari after judgment, becauſe ſuch proceedings 
can only be removed by certiorari : but where a judgment has 
been given on an indictment, the record muſt be removed by 
Vol. VII. B b writ 
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1797. Writ of error. If any fraud or miſconduct had been imputed to 
X — the magiſtrates in proceeding notwithſtanding the iſſuing of the 
* — 8 certiorari, that might have been a ground for a criminal proceed. 
The Inhabi- ing againſt them; and I believe there are inſtances in which a 
_— criminal information has been granted againſt magiſtrates acting 
in Seſſions. In this caſe if the party, who ſued out the certiorari, 
wiſh to object to the proceedings, he muſt remove the record by 

writ of error: but this writ muſt be quaſhed. 


Per Curiam, Rule abſolute, 


END OF TRINITY TERN. 
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ſ ARGUED AND DETERMINED 1797. 1 
5 | IN Tur 
Court of KING's BENCH, 
In 4 
Michaelmas Term, 
In the Thirty-eighth Year of the Reign of GeorGe III. 
Nox rod againſt BurEER DanvEeRs. Friday, . 


B* the ſtat. 37 Geo. 3. c. 45. for reſtraining for a limited time 1f a defend- 


payments of caſh by the Bank, it is enacted that no perſon e 


ſhall be holden to bail unleſs the affidavit made for that purpoſe chat a bail- 
contain not only every thing required by the ſtat. 12 Geo. I. c. 29. bern wire bas 


but alſo ſtate ** that no offer has been made to pay the ſum of zgainſt him, 
money ſworn to in notes of the ſaid Governor and Company,” — _ 
&c. This act not having been adverted to, many applications bond, 2 
were made to the Court in this term to diſcharge defendants out ome wr 
of cuſtody on filing common bail who had been arreſted ſince the — 4 
paſſing of the act, on a defect in the aſſidavits in not ſtating that the affidavic 


no offer had been made by the reſpective defendants to pay the On N 
debt in Bank notes. It being a queſtion of great importance the 
Court did not decide it at firſt, but on a ſubſequent day in this 
term they thought themſelves bound by the poſitive words of the 
act, and made moſt of the rules abſolute for diſcharging the de- 
fendants out of cuſtody or for ſetting aſide the bail- bonds, but 


without coſts. 
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Before the general queſtion was determined this caſe arofe, 
and Mingay, for the plaintiff, in ſhewing cauſe againſt the 
rule for delivering up the bail-bond to be cancelled, relied on 
the defendant's having waved all. objections to the bail. bond; 
iſt, Becauſe he had not objected in laſt Trinity term; and 
2dly, Becauſe he had voluntarily given the bail-bond; the 
fact being that on the defendant's being informed that a writ 
had been taken out againſt him on the 17 of June laſt he gaye 
the bail bond. 

Wigley, in ſupport of the rule, contended, 1ſt, That the de. 
fendant had not waved his right to take advantage of the objec- 
tion, either on account of the time (a) that had elapſed ſince the 
bail-bond was given, it having, been given only a few days be. 
fore the end of the laſt term; or on account of his having volun. 
tarily given the bail-bond, that having been given merely to pre. 


vent the arreſt. 2dly, That this was a defect in the proceedings 


themſelves which the defendant could not wave, and not ſimply 
an irregularity in the mode or time of proceeding. Hi) v. 
Wilſon, ante, 5 vol. 25 J. (6) 

Lord Kexyon, Ch. J. If any error appeared on the proceed. 
ings of the Court, 1 admit that the defendant could not ware 
without giving a releaſe of errors; and it has been doubted 
how far an error in law can be confeſſed: but the afhdavit to hold 


to bail is only proceſs to bring the party in, and if he chooſe to 


wave any objection to that, he may do it; and in this caſe I 
think he has waved taking advantage of this objection. If in- 
deed the defendant had been actually under arreſt at the time, 
his conſent to give a bail- bond would not have been binding on 
him, becauſe it might be conſidered as given under dureſs: but 
here he voluntarily gave this bail-bond; and on that ground 
only my opinion is founded, 

Per Curiam, | Rule diſcharged (). 


(a) The length of time was afterwards holden, in Fenwick v. Hunt, to be no waver 
of the objection. But in a ſubſequent caſe, Lewy v. Daponte, it was ruled that the de- 
fendant could not take advantage of the objection after he had pleaded. 

(4) In that caſe there was an objection to the crit as well 3s to the affidavit, 

(c) It became a queſtion in a ſubſequent caſe in this term, Neſbitt v. Pym, whether 
or not it was neceſſary to be ſtated in an affidavit made in Ireland for the purpoſe of arreſt- 
ing the defendant in this country.that the defendant had not made a tender of the money 
in Bank notes. For the plaintiff it was argued that this act of parliament did not ex- 
tend to Lreland: but The Court were of opinion that as the affidavit, though made in 
Treland, was made for the purpoſe of being uſed in this country, it ought to contain all 


thoſe requiſites that are eſſential in an affidavit made in England to hold to bail; and they 


made the rule abſolute to diſcharge the defendant out of cuſtody on filing common bail. 


Mirgay in ſupport of the rule, Erftine and EſpinaJſe againit its 


m—_ „ % _—_ Frm, HwaS 
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The KING againſt The Inhabitants of the Weſt Riding 


of YORKSHIRE. 


12 following order, made at the Quarter Seſſions for the 
Weſt Riding of Yorkfhire, was returned to this Court by 
certiorari. © Mr. Fohn Skelton attorney at law having produced 
to the Court his bill for the coſts charges and expences incurred 
in the proſecution of a certain bill of indictment againſt one 
G. Chapman for a miſdemeanor in refuſing to aid and aſſiſt 
R. Scholefield conſtable of the townſhip of Laughton en le Morthen 
in the ſaid Riding in the execution of a warrant made and di- 
rected to the ſaid R. Scholefield by M. A. Taylor eſq. one of his 
majeſty's juſtices of the peace for the ſaid Riding againſt one 
J. Parnell for a breach of the peace, which ſaid bill of indict- 

ment was preferred and found at the General Quarter Seſſions for 
the ſaid Riding, and afterwards removed into the Court of King's 
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Juſtices of 
the peace at 
the Quarter 
mark have 
no authority 
to order the 
coſts of a 
proſecution 
tor a mitde= 
meanor, car- 
ried on un- 
der the di- 
rection of 
magiſtrates, 
to be allowed 
out of the 
county rates. 


Bench at the inſtance of the defendant, and tried at York; and 


it appearing to the Court that the ſaid proſecution, after the ſame 
had been commenced, was directed by Bacon Frant Bryan Cooke 
and James Stover three of his majeſty's juſtices of the peace for 


the ſaid Riding to be carried on at the expence of the ſaid Riding. 


to be defrayed by and out of the county rates of the ſame Riding, 
which three laſt- mentioned juſtices upon inquiry and examina- 


tion into the circumſtances of the caſe were of opinion that the 


expence of the ſaid proſecution ought to be paid out of the ſaid 
rates, and that the ſaid indictment had been proſecuted accord- 
ingly by the ſaid Fohr Skelton as attorney or ſolicitor in that be- 
half, and that the charges contained in the ſaid bill amounting 
in the whole to the ſum of 76/. 1 97.8 9d. are proper and reaſon- 
able; it is therefore ordered by the Court upon the application 
of the ſaid ahn Shelton in that behalf that the ſaid bill be allow- 
ed, and that the treaſurer for the laid Riding do ee pay 
the ſame out of the rates in his hands.“ 

A rule having been obtained, calling on the proſecutor to ſhew 
cauſe why the order thould not be quaſhed, l 

Law, Chambre, and Lambe, were now to have ſhewn cauſe 


againit it: but, on a queſtion from the, Court whether they 


thought it could be ſupported on any legal grounds, they candidly 
aumitted that it could not, this not being included under tne 
Bb 3 proviſions 
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tants of 
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Yorxr- 

SHIRE. 


Tueſd 
2. 2 


A. firſt pur- 
chaſed one 
and after - 
wards an- 
other parcel 
of goods of 
B. each at 
fix months 
credit; when 


the firſt ſum. 


decame due 
A. lodged in 
B 's hands a 
bill of ex- 
change for a 
larger a- 
mount than 
the value of 
the goods in 
order to pay 
for them, 
B. engaging 
to return to 
A. the over- 
plus when 
the bill 
mould be 
paid: B. re- 
ceived the 
amount of 
the bill, and 
then A. be- 
came a bank 
rupt, not 
Hav ng paid 
' For the ſe- 
cond parcel 
of goods: 
held, in 

an action 
brought by 
A. s aſ- 
Ggnees for 
the ſurplus 
of the bill, 


that B. mi, ht retain it to ſatisfy his demand on A. fer the ſecond parcel of goods. 
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proviſions of any of the acts of parliament (a) giving the Juſtices 
authority to allow charges, &c. Whereupon | 
The Court directed that the order of Seſſions ſhould be quaſkeg, 
Erſtine, Gibbs, Gally, and Heywood, were in ſupport of th, 
rule. | 


(a) Vid. Burn's Juſt. tit. County-rate,”” where all theſe acts are collected. 


ATxX1NsS0w and Others Aſſignees of Hopes a Bankrupt 
againſt ELLIOTT and Another. 


ON the trial of this action of aſſumpſit for money had and te. 
| ceived, the following caſe was reſerved for the opinion of 
this Court. | | 
On the 2d May 1796 the defendants fold to Hodges the bank. 
rupt 300 barrels of tar for 43o/. at ſix months credit, and on the 
3d of the ſame month they drew a bill on him at fix months 
date for the amount, which Hodges accepted. On the ad $4. 
tember 1796 Hedges alſo purchaſed at fix months credit of the de- 


fendants 200 barrels of tar for 230/., for which he gave the dc. 


fendants his acceptance to their draft dated 6th September 1796 
at fix months date. The firſt- mentioned bill for 430/. became 
due on the 6th November 1796, which Hodges was not able to 
pay, but on the yth of the ſaid month he gave the defendants a 
bill upon Walpole and Co. for 1007. due the 11th of December 
following, and on the following day (November toth) indorſed 
and gave defendants a bill of exchange drawn by him on and ac- 
cepted by Bullock and Son, dated 27th Ofober 1796, at fix weeks 
after date for 500/., and the deſendants gave him the following 
memorandum or undertaking ;—* Memorandum: I promiſe to 
« pay to Mr. N. Hodges 170. when his bill on Meſſrs. Bull - 
ec and Son is paid, which bill I received November 10th, 1796, 
(Signed) Thomas Elliott and Co.— Bill dated October 27th at fix 
« weeksfor 5ool.” It was not in the contemplation of either party 
to do more than take up the firſt mentioned acceptance of Hodges 
with the bill of Bullacband Son, and therefore afterpayment of what 
was due on that acceptance ſo given as aforeſaid for the firſt-men- 
tioned parcel of goods the reſidue was to be returned to Hodges. The 
acceptance by Meſſrs. Bullock and Son for 5000. became due on the 


11th 
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11th of December 1796, and was then duly paid by them to the 
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defendants, the holders thereof; and the above-mentioned bill og —=—— 
Valpole and Co. for 100 J. was likewiſe paid on that day. On the * 
13th of December 1796 a commiſhon of bankrupt iſſued againſt 1 


Hedges who was duly declared a bankrupt, and the plaintiffs were 
choſen aſſignees of his eſtate and effects. They immediately ap- 
plied to the defendants for payment of the 170 J. they had been 
overpaid in the ſaid bill for 500 J. on Bullock and Son purſuant to 
their undertaking above ſtated, when they objected to do its 
alleging that they then held Hodges acceptance for 230 l. above 
mentioned, and claiming a right to retain the ſaid 170 J. in part 
payment of the ſame, though it did not become due and payable 
till the 9th of March laſt, when the fix months credit for the 
goods ſold to Hodges (which was their uſual credit and cuſtomary 
mode of dealing) expired. The action was commenced on the 
12th of February laſt. 

| Reader for the plaintiffs, after ſtating the queſtion to be whe- 
ther the defendants were entitled to ſet off the bankrupt's accep- 
tance, or rather to retain the 170/. the remainder of the bill for 
500 /. towards ſatisfaction of their demand on the bankrupt for 
230 l. the price of the goods ſold by them to him on the 2d of 
September 1796, argued in the negative. This queſtion depends 


on the contract between the parties made on the toth of Novem= 


ber 1796. Now the depoſit of the bill for 5007. with the defend- 


ants on that day was not a general depoſit to anſwer all demands 


that they might have on the bankrupt, but for the ſpecific purpoſe 
of ſecuring to them the 230 J., the remainder of the value of the 
firſt goods fold by them to the bankrupt ; and by that memoran- 
dum the defendants expreſsly agreed to return the overplus of 
1701. to the bankrupt as ſoon as the bill for 500/. was paid. The 
attempt therefore on the part of the aſſignees to retain this in ſatiſ- 
faction of another debt is in direct oppoſition to their agreement; 
it being ſtated as a fact in the caſe that nothing more was in the 
contemplation of the parties, when the bill for 500 J. was depoſited 


with the defendants, than to ſecure to them the amount of the 
bankrupt's firſt acceptance for the firſt parcel of the goods: As 


between the original parties to this contract it is clear that the 
defendants could not have had any lien on the bill for 5007. for 
any other demand than that expreſſed in the memorandum ; and 
the bankruptcy of Hodges cannot put the defendants in a hi 


ſituation than they were in before. It will be contended however 


B b 4 on 


iT + £15 
—— 
* 


— 2 I —- — 
1 —_— —— 
— 2 A M 755 ht 35 = 
* n e 3333 - — "7 a - 
— — — —— 
1 9 * 8 # - a+ - — — — — 


- . 
FI 
— 
— 


PS 0 oy » of 9 = 5 
— os —_ 
Een ZE. 


2 =p 


CEN — => 


g I 
n 86 
— — 4 EY 
a 2 J 
1 — —ũ—ũ—— —— —— 
— 3 
* ; Me 
q * nee - 
Y = — DE CC EI RI 


Jr — 
= * 22 
2 


* 
q * 1 whe by . 
= n : Ma * 1 
1 83 A; —— . — . 
5 —— 3 — — — 4 — 3 3 — — — a 
— —— — . — = * — 8 ö 2 — * - 


ur 


9 
—— 


TY 7 
agen" 
Wn”) 1 
12 —— 1 
4 4 p 26a 


380 


CASES in MICHAELMAS TERM 


1797. on behalf of the defendants that it is immaterial by what mean; 


they got this money into their hands, but that having got it they 


. are entitled to ſet off their ſecond demand againſt it by virtue of 
ELLI10TT-. the ſtat. 5 Geo. 2. c. 30. / 28. (a). And it cannot be denied but 


that ſome debts may be ſet off under this ſtatute that were not due 


at the time of the bankruptcy on the ground of there being my. 
tual credit between the parties; as in the caſes Ex parte Preſet, 
1 Ath. 230.3; French v. Fenn, Tr. 23 Ges. 3. B. R.; and Smithy, 
Hodg ſon, ante, 4 vol. 211. But on examination it will be found 
that this caſe does not come within the meaning of the ſtatute 
reſpecting . mutual credit ;” for that only applies to caſes where 
mutual credit has been given in the ordinary courſe of commercial 
tranſactions: whereas this is not a caſe of that deſcription, the bill 
for 500 J. having only been depoſited with the defendants for 3 
particular purpoſe. 'The property in that bill was never in the 
defendants for a ſingle moment; they held it merely as truſtees 
For the bankrupt. But even if this were a caſe of mutual credit, 
the defendants are not entitled to retain the overplus of 170/, by 
reaſon of their expreſs ſtipulation. Suppoſe the defendants had 
undertaken to pay this ſurplus to a third perſon inſtead of the 
bankrupt, there would have been no pretence to ſay that they 
could have retained it on the ground of their having another de- 
mand on the bankrupt ; and if not, they cannot retain it as 00 han 
the aſſignees of the bankrupt. 

Gally, contri, was ſtopped by the Court. 

Lord Kenyon, Ch. J. The ſtat. 5 Geo. 2. c. 30. J. 28. enacts, 
that where there are either mutual credit or mutual debts between 
the bankrupt and any other perſon, one debt may be ſet off againſt 
another, and only the balance claimed. Now in uſing thoſe words 
the Legiſlature muſt have intended ſomething more than would 
have been expreſſed by © mutual debts” only; and the deciſions 
referred to ſhew that this conſtruction has been put upon this act. 
I agree to what was ſaid by Mr. J. Buller in one of the caſes 


that where there is a truſt between both parties there is a mutual 


credit. Juſtice alſo requires that thie whole account on both ſides 


(a) Which enacts, that where it ſhall appear to the 8 that there hath 
been mutual credit given by the bankrupt and any other perſon, or mutual debts between 
the bankrupt and any 2 7 perſon, at any time before ſuch perſon became bankrupt, the 
faid commiſſioners, &c. ſhall ſtate the account between them, and one debt may be ſet 
egain*another 3 and what ſhall appear to be due on either fide, on the balance of ſuch 


account, and on ſetting ſuch debts againſt one another, and no more, ſhall be claimed 


or Paid on either fide reſpectively. 
ſhould 


of determinations. 


In TE ThixTrT-EIcHTH YEAR of GEORGE III. 381 


ſhould be ſtated; and that the balance ſhould be the only thing 1797. 
to conſtitute the debt. In my opinion the caſe Ex parte Preſcott —— 
was properly decided ; and that has ſince been followed by a ſeries 3 so. 


ELLIOr r. 


* 


GRoSsE, J. It has been objected that the defondany carmat ſet 


off the 1704. becauſe it is contrary to their expreſs agreement: 


but conſider that the bankrupt by his agreement was bound to pay 
his acceptance for 230 J. at a future day, but that his bankruptcy 
diſabled him; that was a credit on one fide; and credit was con- 
ſtituted on the other by giving a bill which became due at a ſub- 
ſequent time. It is clearly therefore a caſe of mutual credit, and 
it is juſt that one demand ſhould be ſet off againſt the other. | 
LawRENCE, J. This is directly within the authority of the 
caſe Ex parte Preſcott. | 
Per Curiam, Poſtea to the defendants, 


Cook againſt JENNINGS. ” ' Puy, 
Nov. 15th; 


g | HIS was an action of covenant on a charter-party of affreight- In an a&ion 
ment, dated 2d Auguſt 1796, by which the plaintiff let the of covenant 


in a charter- 


ſhip The Reſolution to the defendant to freight from Liverpool to party of af- 


Wyburgh and back to Liverpool, and agreed that the maſter ſhould — 


take on board a cargo of ſalt to Yyburgh, and after delivering the defendant 


. covenanted 
ſame there ſhould take on board there a cargo of deals, in con- «, pay wo. 


ſideration of which the defendant agreed to pay to the plaintiff — =— 


« in full for the freight and hire of the ſhip for the ſaid voyage . goods de- 


« at and after the rate of 7 l. per ſtandard hundred for deals de-. _— at 


« /ivered at Liverpool, &c.; the freight to be paid one fourth in fieisht can- 
ce caſh on her arrival and the remainder by an acceptance on _—_ ang 


& London at 4 months date.” The declaration after ſetting forth rati itineris 


| gb 7 . if the ſhi 
the charter- party ſtated that the ſhip after carrying the cargo-of be deckel 


ſalt to Wyburgh took on board there a cargo of deals, &c. and pro- ge 1 
ceeded on her voyage for and towards Liverpool, &c., and whilſt at J., tho 


the ſhip was ſo proceeding, &c. and after ſhe. had performed a the deſend- 


8 1 ant accept 
great part of her voyage, but before her arrival at Liverpool on, his goods at 


& c. the ſhip was by the force and violence of the winds and waves, 8. 
& c. wrecked and caſt upon the ſhore, and thereby became inca- 
Pable of proceeding any farther on the voyage, by reaſon whereof 
the cargo of deals was obliged to be put on ſhore for the pre- 
ſervation thereof; « which ſaid cargo ſo unladen the detendant on, 
&c. 
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&c. accepted and received into his hands and poſſeſſion, and then 
and there ſold and diſpoſed of the fame to his own uſe, whereby 
he became hable to pay to the plaintiff a proportionable part of 
the ſaid freight and hire of the ſhip for the carriage of the ſaid 
cargo of deals for ſuch part of the voyage from Myburgb to 
Liverpool as the ſhip performed,” &c.; with an averment that 2 
proportionable part amounted to the ſum of 8oo/. And the 
breach aſſigned was in the non-payment of that ſum. 

The defendant pleaded that no part of the cargo of deals waz 
delivered at Lrverpool according to the form and effect of the 
faid charter-party. 

To this plea there was a ſpecial demurrer, affigning theſe cauſeg, 
that the defendant had not by his plea confeſſed and avoided or 
denied the matter alleged in the declaration, or ſufficiently an- 
ſwered the ſame, but attempted to put in iſſue collateral matters 
immaterial to the defence of the action; and that no material 
iſſue could be taken upon the plea. | 


Mood in ſupport of the demurrer. The matter difctofed in the 
plea is no anſwer to the declaration. It does not follow, becauſe 
the plaintiff is not entitled to the whole ſum ſtipulated to be paid 
on the delivery of the goods at Liverpool, that therefore he is not 
entitled to recover any thing. But according to the caſe of Lule 
v. Lyde (a) he is entitled to a proportionable part of the freight. 
And though there the plaintiff declared on an indebitatus aſſump- 
fit (3), yet the principle on which that caſe was decided is equally 
applicable to the preſent. And whether the contract be or be not 
under feal is immaterial in this reſpect; for the law equally 
operates on the ſubject- matter in both caſes, and ſays that the 
party is entitled to 5 4 rata itineris. The voyage here was 
put an end to by the act of God without any default in the 
maſter; the freighter has received a benefit from that part of the 
voyage which was performed; in conſcience therefore he is 
bound to pay pro rata; and he has aſſented to the delivery at the 
place where the ſhip was wrecked by his * of the 
goods there. 

Barrow, contri. The delivery of the cargo at 8 was a 
condition precedent to the plaintiff's right to recover any part of 
the freight, the defendant having expreſsly engaged to pay only 


in one event that has not happened, the ſafe delivery of the goods 


1) 2 Burr. 882 .; and 1 Bl. Rep. 190. 
(5) This does not appear in the report, but it was ſo admitted now. 
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at Liverpool; the words of the agreement are “ for the freight at 1797. | 
the rate of 7 /. per ſtandard hundred for deals delivered at Liver- 
pool. The plaintiff ſhould have averred in his declaration a de- 2 oft 
livery of the goods at Liverpool in order to ſhew the defendant's In,. 
liability to pay the freight. It is however ſuppoſed that the aver- 
ment in this declaration, that in conſequence of the ſhip's having 
been wrecked © the defendant accepted and received the cargo 
and ſold and diſpoſed of the ſame to his own uſe,” operates as an 
implied waver of that part of the contract. But, in the farſt place, 
à contract under ſeal cannot be waved by a parol agreement, Littler 
v. Holland, ante, 3 vol. 590; and in the next place if the plaintiff 
had intended to rely on a waver of this contract, he ſhould have 
expreſsly averred that it was waved. On theſe grounds therefore, 
iſt, That the delivery of the goods at Liverpool was a condition 
precedent to the plaintiff's right to recover any freight at all; 
2dly, That a contract under ſeal cannot be deſtroyed or waved by 
a parol contract; and 3dly, That, if it can, an expreſs waver 
ought to have hots here alleged; the plaintiff is not entitled to 
recover even a proportionable part of the freight. 

Mood in reply. It may be admitted, where a party ſues for 
freight on a charter-party of affreightment, that he muſt allege 
either a performance of the voyage or a ſufficient and ſubſtantial 
reaſon for its non- performance: but here a ſufficient reaſon, 
namely the act of God, is ſhewn why the whole voyage could 
not be performed. If the defendant had not accepted the goods, 

perhaps he would not have been liable to pay any, part of the 
Freight: but by his acceptance of them he has agreed to pay a 
proportionable part, and this not on the ground of a parol wavet 
of a contract under ſeal, (and therefore the caſe of Littler v. Hol- 
land does not apply,) but by the operation of law on a contract 
ſo framed. If the objection, that becauſe the voyage was not 
performed the defendant was not liable to pay any part 'of the 
freight, can prevail, it ought equally to have prevailed 'in Lale 
v. Lyde ; for the form of the inſtrument on which the queſtion 
ariſes cannot vary the defendant's liability, 

Lord Kenyox, Ch. J. We are called upon to decide in this 
action according to the rules of law on a contract between theſe 
parties, which was made in the moſt ſolemn manner by a deed 

under ſeal; though indeed I do not know that it would have 
made any difference if the queſtion had ariſen on a preciſe formal 
contract not under ſeal. By the terms of this agreement the 
10 | defendant 


— * 
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n engaged to pay ſo much on delivery of the 5 at 
Liverpool, c one-fourth in caſh on her arrival, and the remainder 
by an acceptance at four months:” but the goods never arrived; 
then at what time were thoſe bills to be dated? We do not (it 
here to make, but to enforce, contracts; and the queſtion put to 
us is, whether the freight is to be paid under this contract, though 
the ſhip never arrived, but was loſt before her arrival, at Liver. 
p90! upon which I cannot bring my mind to doubt. The caſe 
of Luke v. Lyde is very diſtinguiſhable from the preſent, that 
being the caſe of a gengral aſſumpſit for the freight of goods, in 
which Lord Mansfield ſtates the marine law on this ſubject. But 
what has the caſe of an implied contract to do with an expreſs 


contract? Lord Coke ſays expreſſum facit ceffare tacitum. Here 


the partics are bound by a preciſe agreement. Then it is ſuggeſted 
that we ought not to give effect to this contract becauſe it is un. 
reaſonable : but we are to decide according to the contract of the 
parties; and the law ſays that if A. covenant to enfeoff B., 4. is 
not releaſed from his covenant though B. will not accept livery 
of ſeiſin, unleſs the act be fruſtrated by the act of the covenantee. 
It is not neceſſary now to determine whether or not the plaintiff 
might not have brought an action of aſſumpſit; it will be time 
enough to decide that caſe whenever the queſtion ariſes. But here 
the queſtion is whether or not he can enforce payment of the 
money under this contract, not having carried the goods to 
Liverpool, and the defendant having only undertaken to pay on 
their delivery at Liverpool, in anſwer to this action the defend- 
ant has a right to ſay non hæc in fœdera veni. 

ASHHuRsT, J. Though the objeQion made by the defendant 
is a technical one and does not meet the juſtice of the caſe, we are 
bound to pronounce judgment on the contract that the parties have 
made. And I think that the defendant is not bound to. pay the 
freight under this agreement, the event on the happening of which 
the money was to become due never having taken place. 

GRose, J. This being an action of covenant it is neceſſary for 
the plaintiff to ſhew that he is entitled by the defendant's covenant 
to that which he ſeeks. Now it is to be obſerved that the defend- 
ant only covenanted to pay ſo much per hundred “ ſor deals de- 
livered at Liverpool; and unleſs the goods were delivered there 
the defendant did not undertake to pay any thing. But it is ad- 
mitted on the record that the deals never were delivered at Liver- 


ph and therefore the caſe does not come within. the covenant. 
6 I had 


v 
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I had ſeen the caſe of Luke v. Lyde before I came into court, but 
could not aſcertain from the report of it what was the form of the 
action: it is now admitted that that was aſſumpſit generally; 
and though there is no difference in the conſtruction of a contract 
whether it be or be not by deed provided the terms are preciſely 
and exactly defined, yet that caſe is not in point, becauſe it was 
on an implied aſſumpſit, where much is frequently implied in or- 
der to arrive at the juſtice of the caſe. But there is a caſe in point 


in 1 Brownl, 2 1., Bright v. Coauper. It was © an action of cove- 
nant on a covenant made by the merchant with the maſter of a 


385 
1797. 


— ACER 
Coox 


1 


ſhip that if he would bring his freight to ſuch a port then he 


would pay him ſuch a ſum, and ſhews that part of the goods was 
taken away by pirates, and that the reſidue of the goods was 
brought to the place appointed and there unladen, and that the 
merchant had not paid, and ſo the covenant broken; and the 
' queſtion was, whether the merchant ſhould pay the money agreed 
for, ſince all the merchandizes were not brought to the place ap- 
pointed (a)? and the Court was of opinion that he ought not to 
pay the money becauſe the agreement was not by him performed.” 
Now that is a direct authority againſt the plaintiff in this caſe. 
LawRENCE, J. I agree with the plaintiff's counſel that whe- 
ther the contract be by parol or under ſeal the operation of the 
law on it is equally the ſame. When a ſhip is driven on ſhore 
it is the duty of the maſter either to repair his ſhip or to procure 
another, and having performed the voyage he is then entitled to 
his freight : but he is not entitled to the whole freight unleſs he 
perform the whole voyage, except in caſes where the owner of 
the goods prevents him; nor is he entitled pro rata unleſs under a 
new agreement. Perhaps the ſubſequent receipt of theſe goods 
by the defendant might have been evidence of a new contract 
between the parties: but here the plaintiff has reſorted to the 
original agreement, under which the defendant only engaged to 
pay in the event of the ſhip's arrival at Liverpool. That event has 
not happened, and therefore the plaintiff cannot recover in this 
form of action. 


(a) See alſo Clarke v. Gurnell, 1 Buſſtr. 167. 


Judgment for the defendant. 
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— ce 


nan, Don on the ſeveral Demiſes of Joun Barwzrr and 
3 Mary his Wife and Thomas MARRIO Tr againſt 
SARAH KEEN an Infant by Pritie Acock her 


Guardian. 


| Hf: died ſei- F JECTMENT for one undivided moiety of three meſſuages and 


ee eee! land in the pariſh of Wandſworth in the county of Surry; 


ag by At the trial of which at the laſt aſſizes for that county before 
vente; Buller, J. a verdict was taken for the plaintiff, ſubject to the 
. opinion of this Court upon the following caſe. William Keen, 
— by bong being ſeiſed in fee of the whole of the premiſes, died inteſtate on 
the aged the 29th July 1785, leaving two daughters by different yenters, 
CO viz. Elizabeth, and Sarah Keen the defendant. On the death of 
in ſocace the inteſtate the defendant's mother, as her guardian in ſocage, 
1 entered upon the premiſes and received the profits until the "th 
ikea in the October 1796, when ſhe died. Elizabeth Keen died on the 29th 
—— March (a) 1787, unmarried and inteſtate, and Mary the wife of 
oy the de- John Barnett and Thomas Marriott the leflors of the plaintiff are 
ntof her f 
moiety on her heirs at law. | | 


= — „% C. Moore for the leſſors of the plaintiff, after ſtating the queſtion 
| to be whether there was a ſeiſin in the daughter Elizabeth, under 
whom the lefſors of the plaintiff claim, ſo as to warrant their entry 

into her moiety as heirs at law to her? contended in the affirma- 

tive. 1ſt, The entry of the mother as guardian in ſocage of the de- 
fendant, and her receipt of the profits, amount to a ſufficient ſeiſin 

for her daughter; and 2dly, The ſeiſin of one coparcener is a ſeiſin 

for the other. 1ſt, The firſt point is ſufficiently eſtabliſhed by the 

caſe of Goodtitle d. Newman v. Newman (b). Secondly, From the 
relation of coparceners the entry of one is in law the entry of the 

other. Lit. ſ. 396. Where two claim by the fame title, as two ſons 

from their father, and the youngeſt ſon enters, the law will preſume 

that his entry was not to gain a poſſeſſion diſtinct from his elder 
brother, but merely to preſerve the eſtate from a ſtranger and 
therefore though the younger ſon dies ſeiſed and his iſſue enters by 
deſcent, yet the entry of the elder brother or his heir is not there- 

fore taken away; and the reaſon given in Gilb, Ten, 28. is that this 


(a) It was admitted at the bar to queſtions put by the Court, though not ſlated in 
the caſe, that Eliaabeth died under age; and that the mather of the deſcndant occupied 


the premiſes herſelf. 
(6) 3 #3. $16, 


being 
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being the moſt charitable conſtruction which can be put upon the 
younger brother's act, and by which alone it can be juſt and right, 
the law ſhall ſo intend it, Now if the law put ſo favourable an 
interpretation in that cafe where the younger ſon cannot have any 
claim for himſelf, à fortiori ſuch a preſumption ſhall be made in 


the caſe of coparceners, who together make but one heir and have 


equal claims. And ſo it is ſtated in Co. Lit. 243. b. © that where 
one coparcener enters generally and takes the profits, this ſhall be 
accounted in law the entry of both, and no diveſting of the 
moiety of her ſiſter.” So is Gilb. Ten. 29.3 4 Com. Dig. tit. Par- 
ceners (A. 3); and Fenk. 242. pl. 25. Now here the entry of the 
mother as guardian of her daughter was general, and there is no- 
thing to ſhew that it was made excluſively for her and to ouſt her 
half ſiſter; in ſuch a caſe therefore the law preſumes that the entry 
was for the rightful heirs. Hob. 120. In 1 Roh, Abr. 740. tit. 
Entry (F), this caſe is put: © If a rent deſcend to an aunt and 
niece as coparceners, and the aunt have the niece in ward as 
guardian in ſocage, and receive the rent to her own uſe, and never 
claim to the uſe of the niece, yet this ſeiſin of the aunt ſhall be 
an actual ſeiſin for the niece: for in law the general ſeiſin of one 
is for both ; and here is not any expreſs act that her entry was to 
her own uſe.” So Co. Lit. 15. a. confiders an entry by a guardian 
as creating a ſufficient ſeiſin to maintain a poſſeſſio ſratris. It 
follows from, all theſe authorities that the entry of the mother 
being general muſt be conſidered as made for thoſe lawfully en- 
titled, and ,not excluſively for her daughter ; that an entry by the 
guardian in ſocage of a coparcener veſts the ſame right in her as 
if ſhe had made the entry herſelf, and is attended with the ſame 
legal conſequences as to others; and that the entry of one co- 
parcener generally is the ſame in law as the entry of both. The 
conſequence is that the eldeſt daughter Elizabeth died ſeiſed of a 
moiety, which has deſcended to the leflors of the plaintiff as her 
heirs at law of the whole blood. 

Beft for the defendant. The principle on which the half blood 
rte excluded being, as Mr. Juſtice Blackfone (a) expreſſes it, purely 
a principle of evidence to preſerve as far as it probably may the 


deſcent of the eſtate in the blood of the firſt ſuppoſed feudatory 
or taker, the Court will take care not to extend it beyond the 


reaſon of that principle in caſes upon which any doubt can be 
raiſed whether the caſe comes within the rule of deſcent, The 


(a) 2 Black. Com. 228. 
extenſion 
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extenſion of the rule to this particular caſe where the father way 
the firſt purchaſer will evidently work a contrary effect; for it 
will take the eſtate from his own blood to give it to remote rela. 
tions. It muſt however be admitted that if the eldeſt ſiſter were 
actually ſeiſed of a moiety at her death the ſtrict rule of law muſt 
prevail, according to what is ſtated in the laſt mentioned ay. 
thor (a), and as appears by a cafe in the year books of Mich. 
10 Ed. 3. (6), referred to by him; although it appears that the 
law was conſidered otherwiſe in M. 19 Ed. 2. (e). But at any 
rate it muſt be ſhewn that there was a ſeiſin in faF in the eldeſt 
daughter; a mere ſeifin in law is not ſufficient. This was ad. 
mitted in the caſe of Goodtitle v. Newman (d): and the difference 
between the two ſorts of ſeiſin was taken in Dally v. King (c). 
Mr. Juſtice Blachſtone (f mentions what ſhall be conſidered ag 
an actual ſeiſin either by the party's own entry, or by the poſſeſ. 
ſion of his own or his anceſtor's leſſee for years, or by receiving 
rent from a leſſee of the freehold (g); and he gives the reaſon for 
this, becauſe the law requires the ſame notoriety of poſſeſſion now 
as evidence that the anceſtor had the property in himſelf which 
formerly took place when the ceremony of actual inveſtiture in the 
lords*.court was performed. Then comparing that with the facts 
found in this caſe, there does not appear to have been a ſufficient 
ſeiſin in fact by any of the means there pointed out. To try this 
caſe by the mode of proof which commonly prevails in deriving 
a deſcent; it is only neceſſary in general to prove the claimant 


\ heir to the perſon laſt ſeiſed. But it is clear that the leſſors prov- 


ing themſelves heirs to Elizabeth in this caſe would not have been 


_ ſufficient without ſhewing further the connexion between her and 


the defendant's mother who was actually in poſſeſſion. This 
amounts therefore at moſt only to a ſeiſin in law, which is not 
ſufficient to bar the half-blood. And this anſwer may be given to 
the general current of authorities cited, on the other fide : they 
only prove that the ſeiſin of one coparcener is in law the ſeiſin of 
the other; and this may as againſt ſtrangers have the operation 
of a ſeiſin in fact, either to prevent a vacant poſſeſſion or the ope- 
ration of the ſtatute of Limitations. But it does not follow that 
it would be the ſame as between themſelves. Mr. Juſtice Blacks 


fa). 2 Blac. Com. 231. (3) 10 AF. 27. 
(e) Mayn. Ed. 2. 628. and Fitzh, 1 155 tit. Quare Inpedit, 177. 
(4) 3 Wil. 516. Fr le) 1 H. Blac. 1. 
(f} 2 Flac. Com. 209. (g) Vid. 2, 390. 
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fone (a) ſays that the entry of one ſhall in ſome caſes enure as the 
entry of all; which implies that it is not in all caſes, Lord 
Coke (b) ſays that“ parceners have one entire freehold in the 
land as long as it remains undivided in reſpect of ſtrangers: but 


between themſelves to many purpoſes they have in judgment of 


law ſeveral frecholds ;” and they are not ſeiſed (c) per my et per 
tout like joint-tenants. A caſe is put in Co. Lit. 364. b. 188. 4. 
« where two coparceners are diſſeiſed, and a deſcent is caſt, and 
they have iſſue and die; if the iſſue of one recover her moiety 
the other ſhall not enter with her, becauſe their remedies are ſe- 
veral, the one having a right of entry, the other only a right of 
action; though when both recover they are coparceners again. 
This ſhews that the entry of one is not neceſſarily the entry of 
both. In the Earl of Suſſex v. Temple (d) Lord Holt ſays that the 
poſſeſſion of one joint-tenant being the poſſeſſion of the other does 
not hold place againſt the ſtatute of Limitations ; which can 
only mean that the entry of one ſhall not be conſidered as the 
actual entry of the other, but merely as giving a right of entry 
to the other if exerciſed within time. And Aston J. in Fiſher v. 
Proſſer (e) ſaid that he conſidered that the only caſe where the 
poſſeſſion of one tenant in common ſhall be conſidered the poſſeſ- 
ſion of both is, where one holds poſſeſſion ar ſuch, and receives 
the profits for both. The only caſe which bears againſt the de- 
fendant is that in Hob. 120: but that law is doubted in Dy. 128., 
and does not ſeem reconcileable with the paſſages cited from Co. 
Lit. or with Mr. J. Aſton's opinion. Beſides which it is diſtin- 
guiſhable in this reſpect, that there all the parties were of full 
age, and therefore they might be conſidered as aſſenting to each 


other's acts: whereas here the daughters were infants, and the 


defendant's afſent cannot be implied againſt her, own intereſt, 
Upon the whole there was no ſeiſin in fact by the eldeſt ſiſter, 
but at moſt only a ſeiſin in law; and the Court will not incline 


to extend the operation of the rule excluding the ſucceſſion of 


the half-blood beyond the ſtrict letter of it, 

Lord Kenron, Ch. J. The induftry of the counſel 15 fur- 
niſhed us with all the learning on this ſubject. I refer in gene- 
ral to the authorities cited by the plaintiff's counſel, the fair re- 
Fult from all of them being that which is drawa by him. But 


(a) 2 Com. 788. (2) Co. Lit. 164. 4. 
(e) 1 Bac. Abr. 445. (4) 1 L. Nuym. 312. 
(e) Coꝛop. 219. : 


Vol. VII. | Cc 0 there 
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— your of the plaintiff. Nothing can be clearer than that an infant: 


.. ainf may conſider whoever enters on his eſtate as entering for his uſe, 
Kzzx. And if ſo, that puts an end to the caſe at once, both theſe 


daughters being infants when their father died. This diſtinQion 
was taken by Lord Coke (a), and has ſince been frequently adopt. 


ed, that if the father die, his eſtate being out on a freehuld leaſe, 
that is not ſuch a poſſeſſion as to induce the poſſeſho fratris, un. 


leſs the elder ſon live to receive rent after the expiration of ſuch 
leaſe : but it has been always the ſettled rule that, if the father 
die leaving his eſtate out on a legſe for years only, the poſſeſſion 
of the tenant is ſo far the poſſeſſion of the elder ſon as to conſti- 
tute the poſſeſſio fratris. Then here the inſtant the father died 
the mother entered, the rights of the different parties veſted 
without any incumbrance to prevent the immediate ſeiſin of the 
two parceners; the rent was due to both infants, and it might 
have been conſidered as received to the uſe of both. even if the 
entry had been made by a mere ſtranger. On this ſhort ground 
therefore, though l think that the plaintiff's counſel alſo eſtabliſhed 
His poſition that the poſſeſſion of one parcener is the poſſeſſion of 
the other ſo as to create a ſeiſin in the other and carry her ſhare 


E by deſcent to her hEirs, I am of Es that the 42 (4 is EN» 
titled to our judgment. 
Per Curiam, 1 XD Poſtea to the phi 
| (a) Vid. Co. Lit. 1 5. a.; and Fenk. 242. ä 
Tb ſliy, Glass againſt Mouxr. 


Nov. 16th, 
If an agent of T5 defendant granted an annuity of 4501. to the phintif un in 
the grantee 


conſideration of 3400]. which though advanced by the 
of an annuĩty 


actually pay plaintiff was in fact paid by Bunce as his agent, and fo it was 


4 ſtated in the memorial. And a rule having been obtained calling 
to the zrant· on the plaintiff to ſhew cauſe why a warrant of attorney to con- 


2 feſs judgment ſhould not be delivered up to be cancelled, becauſe 
ted in the a deed of the ſame date with the warrant of attorney and given 
ing he = { with i it to ſecure this annuity ſtated that the conſideration money 


ir. was paid by the plaintiff (inſtead of Bunce) to the defendant ; 
Erſkine, in ſhewing cauſe againſt the rule, attempted to diſ- 


tinguiſh this caſe from thoſe of the Duke of Bolton v. Williams (a), 


(a) 2 Veſ. Jun. 138.5 and 4 Bro, Cb. * 297. 
and 


n 3 161110 an - 
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and Dalmer. v. Barnard (a), by obſerving that in thoſe caſes it 
was not ſtated truly in the memorials by whoſe hands the conſi- 
deration money was paid: whereas in this caſe it does appear on 
the memorial that the conſideration was paid by Bunce for the 
plaintiff; that the omiſſion of ſuch a circumſtance in the deed 
was of leſs importance than it would be in the memorial, becauſe- 
the object of the Legiſlature in paſſing the annuity. act was to 
diſcloſe the whole tranſaction; and that the public had an op- 
portunity of conſulting the memorial and thereby knowing the 
real tranſaQion, but that they had no means of knowing the con- 
tents of a private deed. i 8 

Lord KENTox, Ch. J. (ſtopping Gibbhr and Bayley in ſupport 
of the rule) The words of the third ſection of the annuity act 
require in poſitive terms that it ſhall be ſtated in the deed . by 


whom and on whoſe behalf the conſideration money was paid.“ 


Therefore this objection muſt prevail. Nor can this caſe be diſ- 
tinguiſhed on principle. from the two caſes that have been refer- 
red to; the former of which was decided by Lord Thurlow, who 


at firſt doubted of the expediency of the act altogether, and af- 


terwards on au appeal by Lord Loughborough, to whoſe exertions 
the public are indebted for this act, and who very properly ob. 
ſerved that a contrary deciſion would render the act nupatory. 


And we have no reluctance in determining this caſe, becauſe (as 
was obſerved by my brother Gro/e in Dalmer v. Barnard ) if the” 
plaintiff be diſſatisfied with our judgment he may ſtill bring his 


action on the deed, by which means he will have an opportunity 
of putting this queſtion on record, | | 
Per Curiam, Rule abſolute (3). 


(a) Ante, 248. : : 
(5) See the caſe Ex parte Anſell, Boſ. and Pull. Rep. C. B. 63. „ a. where Eyre, 


Ch. J. ſaid, The deed muſt expreſs by whom the confideration was paid, but not the 


memorial,” 


WezBs again Fox and Another. 


pO trover for goods, namely, 300 yards of quilting, the de- 
fendants pleaded, firſt, not-guilty, on which iſſue was joined; 
and ſecondly the bankruptcy of the plaintiff before the time of 


quired by him fince his bankruptcy againſt all the world but his affignees, and may m 
for them againſt a ſtranger, : © 
a | Cc2 | the 
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the converſion ſtated i in the declaration, ſetting forth particularly 


— the trading, petitioning creditor's debt, bankruptcy, commiſſion, 
and the aſſignment of all the plaintiff's effects to the af. 
ſignees, &c. | 


The plaintiff replied that after the aſſignment he * became 


and was /awfully poſſeſſed of the ſaid goods, &c. and was and 
continued ſo poſſeſſed thereof without any claim interruption mo. 
leſtation or denial of the ſaid T. R. &c.” (the aſſignees) until the 
defendants took the ſaid goods, &c. 

The defendants rejoined that the plaintiff had not obtained Wy 
certificate. — 

To this rejoinder there was a general demurrer. 

This caſe was twice argued, in Trinity term laſt by Beft for 
the plaintiff, and Dampier for the defendants, and now by * 
kine for the former and Gibbs for the latter. 

| Arguments for the plaintiff. —A perſon having a ſpecial pro- 
perty in goods may maintain trover for them; an uncertificated 


| bankrupt is capable of having ſpecial property; and it appears on 


this record that the plaintiff has ſuch a property in the goods in 
queſtion. 'That a perſon having a ſpecial property in chattels may 
maintain trover for them is a point too clear to be diſputed. Spe- 
cial property is the mere poſſeſſion of property by one with the 
aſſent of the true o er: the poſſeſſor is liable over to the per- 
ſon who has the abſolute property for any damage that may be 
done to it, and in reſpect of that liability he may maintain trover 
for it. An uncertificated bankrupt may be poſſeſſed of property 


as againſt all the world but his aſſignees, and may maintain either 


treſpaſs or trover for it againſt wrong doers. If it be objected that 
the defendant ought not to be ſued by the plaintiff becauſe he 
may alſo be ſued by the aſſignees, the anſwer is that a recovery 
in this action may be pleaded in bar to any action brought by the 
allignees, i in the ſame way as ſuch a recovery by a perſon having 
ſpecial property may to an action brought by the perſon having 
the general property againſt a wrong doer. In Aſpley v. Kell ſa) 


it was holden that a bankrupt might fell goods to a boni fide pur- 


chaſer: but he cannot convey a title to another unleſs he himſelf 


has a title. That caſe was recognized in Chippendule v. Tomſiin- | 


fon (5) by Buller J. who explains what Lord Hardwicke meant in 


the caſe Ex parte Proudfoot, 1 Att. 253. 0 the caſe of e 


() 2 Kr. 1207. 


000 Co. Bank. Z. 311. 
dale 
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dale v. Tomlinſon it appears that an uncertificated bankrupt may 
labour for his own benefit and recover the fruits of that labour; 
and if he may, it is difficult to draw the line and allow him to re- 
ceive thoſe fruits up to a certain amount, and no farther : whereas 
the doctrine, on which the defendants rely, would exclude him 
from the benefit of his own induſtry altogether. The plaintiff's 
counſel alſo cited the caſes of Evans v. Brown (a), Sill v. Of= 
borne (b), Laroche v. Wakeman (c), and Fowler v. Down (d, to 
ſhew that an uncertificated bankrupt may maintain trover; and 
they obſerved that, though the three former of thoſe caſes were 
only deciſions at Niſi Prius, they were recognized and adopted 
in the latter after great conſideration by the Court of Common 
Pleas, where this preciſe point was determined. 

Arguments for the defendants. The action of trover is founded 
on property either general or ſpecial; the right of property may 
be ſuch as carries with it the right of poſſeſſion. There is no pre- 
tence to ſay in this caſe that the general property is in the plain» 
tif; it is veſted in his aſſignees. Therefore if the plaintiff can 
recover at all, it muſt be on a ſuppoſed analogy between this caſe 
and the caſes of ſpecial property: but no perſon can have a ſpe- 
cial property in any thing but with the conſent of the true owner. 
If the plaintiff had had the actual poſſeſſion of theſe goods, no 
one but the aſſignees could have claimed it: but he had parted. 
with the poſſeſſion, and the d-fendants, in whoſe poſſeſſion the 
goods are, are anſ werable to the aſſignees. That an uncertificated 
bankrupt cannot have any property of his own is proved by the 
three ſtatutes, 3 Fac. I. c. 15. / 14.3 21 Fac. I. c. 19. / 14.3 
and 19 Geo. 2. c. 32. / 1, that protect payments made by and 
to bankrupts after an act of bankruptcy in certain inſtances, and 
by the cafes, Ex parte Proudfect (e), Martin v. O Hara (f), Billon 
v. Hyde (g), Hitchin v. Campbell (h), and Evans v. Mann (i); in 
the firlt of which it was faid by Lord Hardwicke that the future 
perſonal eſtate of the bankrupt is veſted in the aſſignees, and in 
the others it was holden that payments and a ſale by a bankrupt 
after the bankruptcy could not be ſupported, becauſe thoſe caſes 
did not come within either of theſe three ſtatutes. And in Webb 
v. Ward (F), where an eee bankrupt was e to 


(a) Eſpin. Caf. 3 vol. 150. (865) 4b, 140. 
(e) Peake's Caſ. at N, P. 140 (4) Beſ. & Pull. Rep, C. B. 4. 
(e) 1 All. 25 ꝶũ2. Y Cowp. 824. 

(ct) 1. 326. | (b) 2 Bl. Rep 827. 
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1797. give ſecurity for the coſts in an action of trover brought by him, 
Lord Kenyon recogniſed the general principle that “ an uncerti- 
wan ficated bankrupt cannot have any property of his own.” The 
Fox. policy of the bankrupt laws is that a bankrupt ſhall not carry oy 
any trade before he obtains his certificate: he is put in the power 
of his creditors ; and. it depends on them whether they will con- 
ſent to his carrying on trade again. But whatever may be the 
caſe of a bankrupt in ſome ſituations, it does not appear. on theſe 
pleadings that this plaintiff can ſupport his action. It is troyer 
for- goods, in which he all-ged, as he was bound to do, that he 
was not only poſſeſſed of the goods in queſtion, but poſſeſſed of 
them as of his own goods. The plea gives an anſwer to that ge. 
neral title, by ſhewing that the plaintiff is incapable of having 
any property inaſmuch as all his effects were conveyed under the 
bankrupt laws to his aſſignees. To this the plaintiff replies (not 
that he held this property in truſt for any other perſon, for then 
it would not have paſſed under the aſſignment, nor that it waz 
procured. by the produce of his own labour, for then it would 
have fallen within the caſe of Chippendale v. Tomlinſon, nor that 
he held it with the permiſſion and conſent of the aſfignees, for 
then he would have had a ſpecial property in the goods, but) 
that he was /awfwlly poſſeſſed of the goods without the claim or in- 
terruption of the aſlignees, not even ſaying that they knew it. 
But this leaves the queſtion of property untouched: he was bound 
to ſhew poſſcſſion and property; the property was dented in the 
plea, not the poſſeſhon, and therefore he ſhould have ſhewn the 
property in himſelf in the replication : but he has not aflerted his 
property which was denied in the plea, but merely re-aferted bis 
poſſeſſion which the plea admitted. The general allegation in the 
replication that the plaintiff was /azvfwlly poſſeſſed of theſe goods 
is inſufficient ; he ſhoukl have ſhewn that he was in a ſituation 
to have a legal title to them. The right of a bankrupt to reccive 
the fruits of his own labour to any extent is not diſputed by the 
defendants in this caſe : but as that is an excepted. caſe, if it be 
the foundation of the plaintif's title, he ſhould have replied that 
the goods in queſtion were procured by his own labour. In trover 
the plaintiff can only recover on the ſtrength of his own title; 3 
declaration merely-ſtating poſſeſſion in the plaintiff would have 
been inſufficient ; and this replication, which only reſts on pol- 
n, is equally bad, the title having been denied by the plea. 
Nor is this a ſingalar caſe in which the plaintiff muſt recover on 
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the ſtrength of his own title without regard to the defendant's 1797. 
right: it is a ſufficient anſwer to be given by a defendant in an ——— 


ejectment, who has no title himſelf, to ſhew a title in a third 
perſon or even a term outſtanding in a truſtee. [Lord Kexvon, 
Ch. J. But that muſt be an unſatisfied term, otherwiſe the 
jury will preſume it to have been ſurrendered.] With regard 
to the caſes on which the plaintiff relies, three of them are only 
decifions at Niſi Prius; in one of them the property had been 
purchaſed with the earnings of the bankrupt, and therefore it 
came within the caſe of Chippendale v. Tomlinſon ; and in another 
both parties claimed under the bankrupt by different convey. 
ances. The caſe of Chippendale v. Tomlinſon is rather an 
authority for the defendants ; becauſe that was decided not on 
the general ground that an uncertificated bankrupt could have 
property of his own, but on the ground of that being an excep- 
tion from the general rule. And the caſe of Aſbley v. Kell can- 
not be ſupported as law: it was there holden that though under 
the ſtat. 5 Geo. 2. c. 30. the future effects of a bankrupt againſt 
whom two commiſſions have ifſued were liable to be ſeized for 
the benefit of the creditors, yet the bankrupt had in the mean 


time ſuch a property in them as enabled him t fell to a bon fide | 
purchaſer ; by which it muſt be underſtood that a purchaſer with- 


out notice of the bankruptcy would gain by ſuch ſale a title againſt 
the creditors. But there is no reaſon why a bona fide purchaſer 
after two commiſſions iſſued ſhould be in a better ſituation than a 
bon fide purchaſer after a ſecret act of bankruptcy and before a 
commiſſion iſſued ; in which caſe Lord Hardwicke ſaid in Billon 
v. Hyde (a) that © a ſale of the goods of the bankrupt after an act 
of bankruptcy committed is a ſale of the property of the aſſignees, 
for which they may maintain trover.” The ſame doctrine is 
_ eſtabliſhed in Kitcbin v. Campbell, 2 Bl. Rep. 829. The Legiſla- 

ture has relaxed the hardſhip of this rule in the caſe of payment 
of money to the bankrupt by ſtat. 1 Fac. 1. c. 15. % 14-3 in the 
caſe of a purchaſer by 21 Fac. 1. c. 19. / 14.3 and in the caſe 
of payments by the bankrupt in two particular inſtances by the 
ſtat. 19 Geo. 2. c. 32. /. 1. Then it ſeems ſtrange to ſay that a 


ſale by a bankrupt after a commiſſion ifſued is good, when a ſale 


by him before a commiſſion required an act of parliament to 
ret .. | n | 
„ 81 | (%) 17. 328. 
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CASES N MICHAELMAS TERM 
In reply, it was ſaid that it was not neceſſary for the plaintiff 


— in his replication to ſhew that this was one of the excepted caſes; 


but that if the principle, for which the defendants contended, 
were well founded, the plea itſelf ſhould have negatived thoſe 
exceptions; and that the plea could not be ſupported on account 
of that omiſſion. | 

Lord Kenvon, Ch. J. I cannot commend the mode in which 
this queſtion is brought before the Court, fince the whole merits 
of the caſe might have been gone into on the general iſſue: 
whereas here the defendants have, in addition to the plea of not 
guilty, pleaded a you plea which would have been bad on a 
ſpecial demurrer, arid which will be attended with e 
expence to the parties. 

I will deliver this caſe in the outſet from one of the argu- 
ments urged on the part of the defendants. I admit in general 
the propriety of arguing by analogy to caſes of real property: 
but this caſe can never be compared to caſes reſpeCting real 
property, unleſs it can be ſhewn that a ſpecial property may 


be recovered in ejectment while the abſolute legal property re- 


mains in ſome other perſon. The immediate right to real pro- 
perty muſt be veſted in one perſon only ; whereas a ſpecial pro- 
perty in the caſe of perſonalty may be in one, as in the inſtance 
of carriers, while the abſolute right to it may exiſt in another, 
When a competition ariſes between thoſe two perſons the right of 
the latter muſt prevail: but as againſt all other perſons a ſpecial 
property is ſufficient. Now here it ſeems to be admitted that 
an uncertificated bankrupt may go to market with goods in his 
poſſeſſion and transfer the property to any other perſon; then he 
mult have in ſome degree a ſpecial property in them againſt every 
one but his aſſignees. Let us ſee how this caſe appears on the 
pleadings; the plaintiff claims the goods in queſtion, alleging that 
he was poſſeſſed of them as of his own proper goods; the defend- 
ants in anſwer, ſay that they cannot be the goods of the plaintiff 
becauſe he (the plaintiff) was a bankrupt, and that all his effects 
had been aſſigned to the aſſignees under the commiſſion z and as 
far as reſpeQted the property at the time of the bankruptcy there 
is no doubt but that it all pafſed under the aſſignment : but the 
Plaintiff replies that fince his bankruptcy he has acquired theſe 
goods and that he is now /awfully poſſeſſed of them. And why 


il he 125 be nuten ren of them, though acquired ſince 
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| his bankruptcy ? It is admitted that if they were the produce of 

his earnings and labour he may be. The plaintiff is poſſeſſed of 
| theſe goods, and prima facie the poſſeſſor of perſonal property is 
| the owner of them; that which the defendants ſtated in their plea, 
in anſwer to the plaintiff's claim, did not conclude the queſtion, 


and the replication explains the whole. Therefore on principle, 


and without adverting to the authorities alluded to, I am of opi- 
nion that nobody has a right to take this property from the bank- 
rupt but thoſe who regularly claim under the commiſſion. With 
regard to the authorities; I certainly ſhould not rely on the 
caſes decided before me at Niſi Prius, but thoſe caſes have been 
fince recogniſed in the late caſe in the Court of Common Pleas ; 
and I ſubſcribe to the opinion given by that Court that the bank- 
rupt has a right to theſe goods againſt the defendants who are 
wrong doers. Convenience and {ound policy alſo require a ſimilar 
deciſion. If the plaintiff had brought an action of treſpafs inſtead 
of trover, his poſſeſſion would have entitled him to recover againſt 
a wrong-doer; and the form of the action cannot alter the law. 
But, according to the defendants' argument, if the bankrupt gets 
poſſeſſion of goods ſubſequent to his bankruptcy, it is an invita- 
tion to all the world to ſcramble for the poſſeſſion of them, though 
the aſſignees do not chooſe to diſpute the queſtion with the bank- 
rupt. Therefore on principle, on the authority of decided caſes, 
and on the grounds of policy and convenience, I am of opinion 
that this action may be maintained. 

ASHHURST, J. It appears to me that the ſpecial plea is unne- 


ceflary, and that the rejoinder is frivolous. There was no occa- 


ſion for this plea, ſince the whole caſe would have been open to 
the defendants on the general iſſue. To this plea however the 
plaintiff replied that he was lawfully poſſefſed of theſe goods; 
againſt a wrong doer it is not neceſſary to ſet out a title, a lawful 
poſſeſſion is ſufficient. In anſwer to this the defendants fay that 
S theplaintiff was an uncertificated bankrupt : but what then? If the 
& plaintiff were lawfully poſſeſſed of theſe goods, and the aſſignees 
do not conteſt the matter with him, a wrong doer cannot retain 
the poſſeſſion of them from him. TI take the general rule to be 
that a bankrupt has a right againſt all perſons but the aſſignees: 
here a lawful poſſeſſion in him is admitted, and that is ſufficient 

againſt wrong doers. | 
Guose, J. I have no objection to conſider the queſtion as 
ſaiſed by theſe pleadings that the defendants wiſhed to agitate, 
| 12 5 namely, 
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namely, whether the plaintif has ſuch a property in theſe gooy 


as will entitle him to maintain an action of trover for then} 
That leads us to conſider the ſituation of an uncertificated bank. 
rupt and that of his creditors as to the goods of which the bank. 
rupt is poſſeſſed ſubſequent to his bankruptcy. The creditors who 
have not received 204. in the pound are entitled to receive 2 fl. 
tisfaction to that amount; but it muſt be through the medium of 
his aſſignees. But the Ka e who are not aſſignees, have ng 
property in goods acquired by the bankrupt after his bankruptcy; 
if they take them, they are treſpaſſers. If ſuch goods be ſtolen 
from the bankrupt, it may be alleged in an indictment for the 
felony that they were his property. If he ſell them, he may re- 
ceive the money for them; and if they be pawned by him, he 
may redeem them on tendering the money for which they wer 
ptedged. In the caſe of Fowler v. Down Mr. J. Heath very ac. 
curately ſtated that an uncertificated bankrupt * © has a deſeaſible 
property, which none but the aſſignees can defeat.” And he 
compared his fituation to that of an alien who may purchaſe lands 
and maintain an action for them if the Crown do not interpoſe. 
So here, he may maintain trover; and if he could not, all the in- 


- conveniences ſuggeſted by Lord Kenyon would probably enſue. 


Therefore as well on the authority of the caſe lately decided in 


the Court of Common Pleas as of the other caſcs cited I think 
that this action is maintainable. 

LAWRENCE, J. In order to maintain an action of trover is | 
_neceflary that the plaintiff ſhould have either the abſolute or : 


ſpecial property in the goods that are the ſubject of the action; 
he need not have both ; either the one or the other is ſufficient 
Abſolute property 1s where one, having the poſſeſſion of chattely, 


has alſo the excluſive right to enjoy them, and which can only be 


defeated by.ſome act of his own. Special property is where he, 
who has the poſſcſſion, holds them ſubject to the claims of other 
perſons. There may be ſpecial property in various inſtances 


There may be ſpecial property without poſſeſſion ; or there may 


be ſpecial property, ariſing ſimply out of a lawful poſſeſſion, and 
which ceaſes when the true owner appears. Such was the caſe of 
Armory v. Delamirie, 1 Str. 504., where a chimney- ſweeper boy 


haying found a jewel, carried it to a goldſmith to know what it 
was, who refuſed. to return it; and it was holden that though the 
_ plaintiff did not by ſuch finding acquire an abſolute property, ye! 


he : had, ſuch a property a as _ enable him to keep it 1 
ut 
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but the rightful owner, and conſequently that he might maintain 1797. 
E trover for it againſt the goldſmith, who was a wrong doer. Now = 
chat appears to me to go the whole length of deciding this caſe. - or 

Here the plaintiff ſays that he was poſſeſſed of theſe goods, to Fox. 


which the defendants plead that the plaintiff is a bankrupt and 
that all his effects are veſted in his aſſignees: and I cannot agree 
with the plaintiff's counſel that the plea ſhould have gone farther 
and ſhewn that this was not one of the caſes in which a bankrupt 
may have property; the plea ſtates generally that the property was 
out of the plaintiff. But for the ſame reaſon I think it was ſuffi- 
cient for the plaintiff in his replication to ſhew a right to the 
goods, which he has done by alleging that he“ became lawfully 
poſſeſſed of them ſiace the bankruptcy, and that he has kept 
them without any claim- interruption moleſtation or denial of the 
aſſianees. I agree with the defendant's counſel that it is not 
ſufficient to ſtate in a declaration in trover that the plaintiff is 
poſſeſſed, without adding that the property of the goods is in him: 
but it was not neceſſary to repeat in this replication that the pro- 
perty was in the plaintiff, fince the replication ſhews thoſe cir- 
cumſtances, in anſwer to the plea, from which the law will in- 
fer a ſpecial property in him, ſuch a property as enables him to 
maintain trover. | 


| Judgment for the plaintiff. 
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Goo TITLE on the Demiſe of HoLForD and Others Fa, 
e Nov. loch. 
againſt Orwax. 


In Error from the Court of Common Pleas.) 


JECTMENT for the manors of Stanford, Weſterhill, and 4. filed in 

© Stormeſworth, and for certain meſſuages and lands lying with- e 
in the pariſh of Sanford in the county of Leicgſfer, which were 5 
ö | o ſettle his 


ſcyerally laid upon the demiſe of R. Halford and Thomas Clarke eſtates fo as 


Fervoiſe in the firſt count, and upon the demiſe of Sir C. Cave nor 


Bart. in the ſecond count, and alſo for the manors of Swinford wife's join- 
. TI 2 | | | ture, and the 
portions of younger children, and ſubject thereto upon his eldeſt ſon in tail male; then he devided 
thoſe eſtates in fee, in caſe he had no iſſue and ae any jointure he might mae; and afterwards 
conveyed them by leaſe and releaſe to truſtees and their heirs in-purſuance of the articles, in truſt for 
pe! in fee till the marriage, and afterwards for the various purpoſes of the marriage articles, and 
r default of ifiue of the marriage, and ſubject to a term for ſecuring ihe joiature, to the uſe of him- 
ſelf in fee : he afterwards married and died without iſſue :—held that the deed of ſettlement, whereby 
he departed with the whole eſtate deviſed, operated as a revocation of the will, th5ugh he took back. a 
by the ſame inſtrument, and though it was conſiſtent with the proviſions of the vill; and that it 
made no difference that with reſpect to one of the eſtates the conveyance in fee to the truſtees was 
merely for the purpoſe of creating a term to ſecure his wife's jointure, and the ſettlor took back the 
fes again ſubje& to that tm. 


and 
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and South Kilꝛvorth, and for certain meſſuages and lands within 


— the pariſhes of Swinferd and South Kilaworth in the ſame county 
\ ; ) 
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upon the ſame ſeveral demiſes, in two other counts. At the ti 
a ſpecial verdict was found in ſubſtance as follows, 

Sir T. Cave Bart. being ſeiſed in fee of the manors of Stanfiri 
Wefterhill and Starmęſꝛuorth and of the premiſes mentioned in the 
two firſt counts, and alſa of the manors of Swinford and South 
Kilworth and of the other premiſes mentioned in the two 1g 
counts, he and the Earl of Harborough on the 13th December 1790, 
in contemplation of an intended marriage between Sir T. Can 


and Lady Lucy Sherrard daughter of the ſaid Earl, entered into 
articles of agreement, whereby the Earl agreed © that he would 


make ſuch addition to Lady Lucy's fortune as would make her 
marriage portion amount to 30, ooo. and that the ſame ſhould 
be paid and ſecured as under-mentioned, (via. ) that he would pay 
down upon the marriage 20, ooo /., and ſecure the remainder upon 
his real eftate to be paid upon his deceaſe. Sir T. Cave agreed on 


his part to apply a ſufficient part of the fortune which he received 


upon the marriage in diſcharging a mortgage of 14,500), upon his 
eſtate at South Kilwerth and Swinford, and to ſettle the faid eſtate 
ſo as to ſecure to Lady Lucy a jointure thereout of 14001. per an- 


num clear for her life, to commence from Sir T. Cave's deceafe, 


alſo to ſecure to Lady Lucy out of his Stanford eſtate an addi. 
tional jointure of 600/. per annum clear to commence from the 
death of the ſurvivor of Sir T. Cave and Lady Cave his mother; 
alſo to make a proviſion out of the ſaid eſtate at Stanford, for ſe- 
curing to the younger children of the marriage the under-men- 
tioned portions (viz.) If only one, the ſum of 15,000/., if two or 
more the ſum of 20,0007. in equal ſhares. And in caſe Lord Har- 
borough paid down more than 19,0007. Sir T. Cave agreed to 


apply the overplus towards diſcharging an incumbrance upon his 


Stanford eſtate of 1 f, ooo l., and that the remainder of the ſaid 
30, ooo. when paid ſhould be applied to the like purpoſe. Sir 7. 
Cave alſo agreed to ſettle his Stanford eſtate ſubject to the preſent 


Lady Cave's jointure, and the reverſionary jointure to Lady Luc, 


and the portions to the younger children, as above mentioned, 


upon his eldeſt ſon and his heirs male in ſtrict ſettlement.” Sir 7. 


Cave afterwards on 13th March 1791 duly made and publiſhed 


his will, whereby, in caſe he ſhould happen to die without leaving any 


5fſue of his body living at his deceaſe, he deviſed all his manors of 
Stanford, Wefterhill, and Stormeſworth, and all his meſſuages 
and lands, &c. at Stanford, Downton, Weſterhill, and Stormef+ 


worth, 
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8 worth, (being the manors and premiſes mentioned in the two 1707. 
q | Grſt counts, ) and alſo all thoſe his manors of Swinford and all 
b | his meſſuages lands, &c. in Swinford and South K:lworth, (being be £44 


| the manors and premiſes mentioned in the two laſt counts,) and - 4 5 
Il other his real eſtate whatſoever and whereſoever { ſubjef? never- ; 
| theleſs to ſuch jointure or jointures as he might thereby make upon the 
woman he might happen to marry, ) unto R. Holford and T. Clarke 

| Jerwiſe their executors, &c. for the term of 500 years, upon 
the truſts thereinafter declared; and upon the determination of 
the ſaid term of 500 years and ſubjeCt thereto he gave and deviſed 
all his ſaid manors mefſuages, &c. and real eſtate whatſoever to 
his uncle the Reverend Charles Cave for life, remainder to truſtees 
to preſerve contingent remainders, remainder to the firſt and 
| other ſons of the ſaid Charles Cave ſucceſſively in tail male, with 
| divers remainders over; remainder to his own right heirs for ever. 
He then declared the truſt of the term for 500 years to be to raiſe 
by mortgage ſale or otherwiſe of the eſtates compriſed in the ſaid 
term after his deceaſe 20,000 l. to be divided amongſt certain re- 
lations. Afterwards by indentures of leaſe and releaſe of the 25th 
and 26th of May 1791, reciting that Sir T. Cave was ſeiſed in 
fee in poſſeſſion of the Stanford eſtate ſubject to an annuity of 
1400 J. payable to his mother Lady Sarah Cave for her life, and 
alſo to two terms of 200 and 1000 years then veſted in R. Goſling: 
for ſecuring two ſeveral ſums of 6000 J. and 50001. with intereſt, 
and reciting the intended marriage between Sir T. Cave and Lady 
Lucy, and that Lady Lucy was poſſeſſed of 4500 J. and reciting the 
articles of agreement before mentioned between Sir T. Cave and 
Lord Harborough, it was by the ſaid indenture of releaſe witneſſed 
that in conſideration of the intended marriage and of 45001, paid 
to Sir T. Cave by Lady Lucy, and alſo of 14, 500 J., paid to Sir 
T. Cave by the Earl of Harborough, and alſo of the two ſums of 
6000 J. and 5000 J. thereinafter covenanted to be paid by the 
Earl of Harborough to R. Goſling in diſcharge of the mort- 
gage incumbrances affecting the lands to be releaſed, and for 
making a jointure and proviſion for Lady Lucy and the iſſue of 
the marriage, and for ſettling the Stanford eſtate (in the two firſt 
counts mentioned) to the ſeveral uſes and truſts thereinafter de- 
clared, Sir T. Cave conveyed to truſtees the Stanford eſtate (in 
the two firſt counts mentioned) to hold to them and their heirs, 
to the uſe and. intent that Lady Sarah Cave might receive her an- 
nuity of 1400 J. for her life, and ſubject thereto and to the two 
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terms of 200 and 1000 years veſted in R. Goſling to the uſe 9 
Sir T. Cave and his heirs till the marriage, and after the marr;, 

to the uſe of the truſtees for 99 years upon the truſts after men. 
tioned ; and ſubject thereto to the uſe of Sir J Cave for life, te. 
mainder to truſtees to preſerve contingent remainders, remainder 
as to part of the eſtate to the uſe of Lady Lucy in caſe ſhe ſurviye4 
Sir Thomas Cave and his mother, to receive an annuity thereout 
of 600 J. for her life in bar of dower; and as to the ſaid lands 
&c. and premiſes charged with the ſaid annuity of 600. to Lady 
Lucy after the deceaſe of Sir T. Cave to the uſe of the truſtees 
for a term of 500 years upon the truſts after mentioned, and xs 
to all the other premiſes thereby releaſed, not compriſed in the 
term of 500 years, to the uſe of the truſtees for the term of 1000 
years on the truſts aftermentioned, and ſubject to thoſe terms, as 
to all the premiſes, to the uſe of the firſt and other ſons of the 
marriage ſucceſſively in tail male, and for default of ſuch iſſue to 
the uſe of Sir T. Cave in fee. The truſt of the term of gg jean 
was declared to be for payment of the intereſt on the two mort. 
gages to R. Goſling during Lord Harborough's life. The truſt 
of the term of 500 years was declared to be for. ſecuring the an- 
nuity of 600 J. to Lady Lucy when it ſhould become due. And 
the truſt of the term of 1000 years was declared to be for the 
payment of the ſtipulated portions of younger children of the 
marriage; with a proviſo that in caſe Sir T. Cave ſhould outlive 


Lady Lucy, he might charge the premiſes compriſed in the term 


of goo years with an annuity of 500 J. to any ſubſequent wife, 
Then followed covenants by Lord Harborough in purſuance of 
the articles before mentioned for ſecuring and raiſing the reſidue 
of the 30,000 J. the portion of Lady Lucy. The ſpecial verdi& 
then ſtated other indentures of leaſe and releaſe of the ſame 25th 
and 26th May of the premiſes mentioned in the two laſt counts 


compriſing the eſtates of Swinford and South Kilworth ; where · 


by, after reciting as was before recited, Sir T. Cave for the con- 
fiderations before expreſſed conveyed to the ſame truſtees and 
their heirs thoſe eſtates to the uſe of himſelf in fee until the mar- 


- Tiage, and after that, to the uſe and intent that Lady Lucy in caſe 


ſhe ſurvived him ſhould receive the annuity of 1400/7. for her 

life; and after the deceaſe of Sir T. Cave to the uſe of the ſaid 

truſtees for a term of 500 years upon the truſts after mentioned, 

and after the determination thereof to the uſe of Sir T. Cave in 

fee which truſt of the term for 500 years was declared to be for 

ſecuring Lady Lucys annuity of 1400 J. The ſpecial — an 
| DD ou 
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found ſtated that the intended marriage took effect on the 2d June 
| 1791, and that, Sir T. Cave died on the 1 5th Fanuary 1792, withe. 
| out leaving any iſſue, and that Sarah Otauay, wife of the defend- 
ant, is the ſiſter and heir at law of Sir T. Cave. It then ſtated, 
| the entry of the leſſors of the plaintif, the demiſe, and ouſter. .. 
Upon this verdict judgment was given for the defendant by the 
court of Common Pleas; that Court being unanimouſly of opinion, 
4 that the will had no operation with reſped to the Stanford eſtate, 
| 2nd three Judges being of the ſame opinion with refpe& to the 
Suinford eſtate, againſt the opinion of the Lord Chief Juſtice. 
This caſe was argued firſt in Zafter term laſt by Williams 
Gerit. for the leſſors of the plaintiff and Perceval for the defendant, 
and now in this term by Balguy for the leſſors of the plaintiff and 


Gibbs for the defendant ; the queſtion being whether Sir Thomas | 


Cavue's will was revoked, or whether more properly it was rene, 
| dered of no effect, by the ſubſequent deeds of ſettlement. _ 
For the leſſors of the plaintiff it was argued that there was no 
| revocation of the will. This caſe, they ſaid, was diſtinguiſhable. 
from every other where an implied revocation had been holden. 
| It is not a deviſe of a reverſion ſubject to a particular eſtate, but 
in the nature of a contingent deviſe, to take effect only on the 
condition of the deviſor's dying without iſſue, and ſubject to, 
a power of jointuring. This appears on adverting to the ſeveral 
diſpoſitions of the property made by the reſpective inſtruments. 
By the articles of agreement Sir T. Cave was to ſettle his South 
Kilworth and Swinford eſtate ſo as to ſecure to Lady Lucy a join- 
ture of 1400 /. per annum after his deceaſe, and a further jointure 
of 600 J. per annum after the death of him and his mother out of 
the Stanford eſtate; which latter was alſo to be ſettled upon the 
eldeſt ſon of the marriage and his heirs male in ſtrict ſettlement 
charged with the portions of younger children. If therefore he 
had a ſon, it would be out of his power conſiſtently with the 
articles to deviſe the Stanford eſtate, or if daughters, they and all 
younger children were to have their portions carved out of the 
ſame eſtate. And therefore it was that in his will he deviſed 
this eſtate in caſe he ſhould happen io die without leaving any Nie ; 
and he deviſed this and all his other eſtates /#bje& to the poauer of 
jeinturing. Then the deeds of ſettlement which purſue and con- 


firm the articles are not inconſiſtent with that diſpoſition ; for. 
they provide for a different event, namely that of his having iſſue, 


in Ar of which only his will was to take effect, and they 
8 5 ; | ſecure 
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ſecure the jointures to Lady Lucy, which were expreſcly x. 


—— Cepted out of the deviſe. It appears therefore that at the tine 


 Goop- 
TITLE 


1 . 


of making his will the deviſor had it in contemplation that 
the diſpoſition contained in it ſhould not interfere with the 
articles, and that thoſe articles were to be carried into fea 
by the ſubſequent ſettlement: then the ſeveral inſtruments an 


connected and may well ſtand together; and the reſult is thi, 


chat if he had no iſſue his will was to ſpeak, if he married and 
had iſſue then the ſettlement was to ſpeak.” And though the 


Court cannot look to any parol evidence of the deviſor's intent to 
cConſtrue his will, yet fo far as that intent is to be collected fro 


ſhews what idea prevailed ſoon after the introduction of uſes. 


the will itfelf and from the inſtruments to which it refer, 


they are bound to give it effect. But it is contended beeauſe 


| by the deeds of ſettlement made after the will the whole eſtate 


thereby deviſed was conveyed out of the devifor, that there is z 
ſtrict rule of law operating in this caſe to defeat the will, which 


cannot be controlled by any intent to the contrary.” But though 
in point of form the eſtate was conveyed to truſtees, yet they had 


no ſeiſin in fact; for the conveyance to the uſe of himſelf before 
the marriage was exactly the fame eſtate which he had before; 
he was ſtill in of the old uſe; and the only operative part 
of the ſettlement is that which conveys the eſtate to the uſes 
mentioned in 'the articles in an event .in which the will was 
to have no operation. Bro. Abr. tit. Done et Remainder, pl. 1;, 


« If a man ſeiſed in fee give to A. B. in tail, remainder to the 
right heirs of the donor, the reverſion remains in him; and this 
is not a remainder, but the fee and reverſion remain in the donor 
as before the gift. And fo it is where a man makes a feoffment 
to the uſe of T. and the heirs of his body, remainder to the uſe 


of the right heirs of the feoffer ; there the fee-ſimple in the uſe 


never was out of the feoffer, and this is a reverſion in the uſe, and 
not a remainder ; quod nota.” With this agrees Binghamr's caſe, 


2 Co. 91. 5. and Fenwick v. Myrferd, and the Earl of Bedfird's 


caſe, there cited. And it makes no difference whether the uſe 
is reſerved, or whether it reſults by implication of law. Abbot 
v. Burton, Salk. 590. and Martin v. Strachan, ante, 5 vol. 


107. n. Very little is to be found in the books upon the ſub- 


143. 4. At that time the mode of conveyance * 


ject of revocation of wills before the ſtatute of Uſes. 


Vide 44 A ia. 296. pl. 36. M. 44 Ed. 3. 33. 6. cited in Dy. 


ty Tun TweTY-EICHTR V EIR or GEORGE II. 


ration of a prior will ; becauſe the feoffment was a direct alie- 
nation of the land deviſed, and the party taking back the land 
again by re-feoffment mult take a new eſtate by purchaſe, which 
conſequently could not paſs under the former will. Then came 
the ſtatute of Uſes (a); after which and before conveyances by 
leaſe and releaſe were invented, the common mode of conveyance 
Was by feoffment to uſes. The firſt caſe was that of Montague 

v. Jefferies, M. 38 & 39 Elia. 00, where it was holden that * if 


- man deviſe Blackacre to J. S. in fee, and afterwards upon a 
marriage between hini and 4. covenant to make a feoffment of 
it to the uſe of himſelf in fee, remainder to his wife for life, re- 


mainder in fee to his own right heirs, and afterwards he makes 
a feoffment accordingly ; though this is a revocation of the will 
for the eſtate for life of the wife, yet it is no revocation as to the 
fee; although he made a feoffment in fee to the feoffees, and li- 
mited the remainder to his own right heirs ; for this is only his 
old reverſion without any alteration.” So far the deciſion of the 
Court is againſt the revocation, where the party notwithſtanding 


the ſubſequent conveyance is in of the old ufe. It is true indeed 


that Rolle himſelf denies that caſe to be law, and thinks it would 
be a revocation, becauſe it appeared to be the intent of the party 
to have the eſtate by the new limitation, And ſo he lays down 
the rule in another paſſage (c); yet, he adds, that the contrary 
was decided by Popham in the . caſe before referred to. If this 
were now to be argued as a new point, it would be enough to 
lay that though ſuch was the opinion of a great lawyer, yet the 


Court adjudged otherwiſe ; and the reaſon given by him for that 


opinion is merely artificial and contrary to the known fact in 
moſt caſes. But admitting the law to be as ſtated by Rolle, it 


will not apply to this caſe ; becauſe here the will and the deeds 


are conſiſtent upon the face of them; the one was to operate in 
one event, the others in another. The whole doctrine goes upon 


an intent to revoke either expreſſed or neceſſarily to be implied 


by law from the inconſiſtency of the two diſpoſitions, Whereas 
here not only the inſtruments are not inconſiſtent, but the will 
refers to and confirms the articles, and the ſettlement is made in 
purſuance of thoſe articles; and therefore there is an expreſs in- 
tent in the deviſor that the one ſhould not be a revocation of the 


(a) 27 H. 8. , 10. (5) 1 Rol Abr. 616. U. pl. 4. 


: = I. 615. Q. zl, t. and 616, el, 2. 


vol. VII. Da + other, 


Of, 
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other, againſt which the law will not raiſe a preſumption of 3 
different intent. Upon the ſame principle incomplete convey. 
arices are put as inſtances of implied revocations; and with pro. 
pricty if ſuch an inten ion is to be preſumed in the particular 
Caſes. So in Diſter v. Difter (a), where tenant in tail by bargain 
and ſale conveyed away his land to make a tenant to the præcipe 
and afterwards ſuffered a recovery to the uſe of himſelf in fee, it 
was holden a revocation of a prior will, becauſe he thereby ac. 
quired a different eſtate from what he had in him before, and thit 
properly ſo on one or other of two grounds; for firit, ſuppoſing 
he had not the reverſion in fee in him at the time of making his 
will, he had not even a deviſeable eſtate; and it is clear upon 
the authority of Swift v. Roberts (ö) that he could not by the ſub. 
ſequent acquiſition of the abſolute fee make good a prior deviſe 
of it: but ſecondly, ſuppoſing he had the immediate reverſion in 
fee at the time, then by the recovery he deſtroyed that very fee 
which he had before deviſed. The caſe of Marwood v. Turner ( 


went on that ground. To conſider the caſes principally relied on 


by the detendant ; the firſt is Lord Linceln's caſe (d); he being 


ſeiſed in fee, and having made his will, afterwards in contempla- 


tion of a marriage, which never took effect, by leaſe and releaſe 


conveyed his eſtate to truſtees and their heirs to the uſe of him- 
ſelf in fee till the marriage, then as to part in truſt-for his in- 
tended wife in fee, and as to the reſidue in truſt to ſell and with 
the produce to diſincumber the other part, and the ſurplus to g 
to his executors. By that conveyance he pained a baſe fee, and 


| ſo took back a different eſtate from what he had before, and 


therefore it was holden a revocation. But that was not the only 
alteration ; for if the marriage had taken place, the lady was to 
have had a part of the deviſed eſtate in fee; with a power of ap- 
pointment of the ſurplus reſerved to him by his /af will, which 
had evident reference to a future difpoſition, and plainly thewed 
an intent to revoke the will he had made. The deeds and the 
will therefore were not conſiſtent as they are in this caſe ; Lord 
Lincoln at the time of making his will had not his marriage in 
contemplation, or the ſubſequent diſpoſition of his eſtate in con- 
ſequence thereof; but the will and the deeds are directly repug- 
nant to each other: whereas here they were meant to ſtand to- 


(a) 3 Lev. 108. S. C. put in 11 Mod. 157, 8, 

(5) 3 Burr. 1488. . (e) 3 P. Vn. 163. 

(4. Show. P. C. 154. 1 Eq Caſe Abr. 411. and 2 Freem. 202» 
| gether. 


IS 
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ether. The only point of ſimilitude between the two caſes is, 


chat in both the parties took back an eſtate to them and their 
E }cirg till the marriage: but in Lord Lincoln's caſe as the marriage 
did not take effect he died ſeiſed of that baſe fee which was a 
different eſtate from that which he had deviſed ; whereas here 
© (he baſe fee was put an end to by the marriage, which remitted 
Fir T. Cave to his old eſtate, ſuppoſing it to have ever been out 
ol him for an inſtant. And this is like the caſe put by Lord Holt 
in Buckingham v. Cook (a), that if a man is difſeiſed and afterwards 
E deviſes, and then enters and dies, the entry remits him to his 
former eſtate. The next is the caſe of Arthur v. Bokenham (5), 
tough that did not turn on the queſtion of revocation, wherein 
Lord Ch. J. Trevor is ſuppoſed to have ſaid, “ that the law re- 
4 quires a continuance of the ſame intereſt that the deviſor had at 
the time of making the will to remain unaltered even to the time 
ol his deach; for that any even the leaſt alteration of this intereſt 
is an actual revocation of the will.“ But the inſtances put by 


him do not ſupport ſo general a poſition: they are thoſe of tenant 


iin tail obtaining the fee-ſimple by fine and recovery, and tenant 
in fee enfeoffing another to the uſe of himſelf in fee. © And 2 
= « (ſays he,) it was adjudged in Lord Lincoln's caſe, though fo 
= © ſmall an alteration was in the eſtate.” But nothing of that kind 
© appears in the deciſion of Lord Lincoln's caſe, where the altera- 


tion made was very conſiderable, and ſhewed an intention to re- 


N | yoke; as in Pollen v. Huband (c), which was properly holden a 


revocation, becauſe by the deed of releaſe the deviſor did not 
take back the ſame fee, but merely a power of appointment by 
deed or will, evidently referring to a future will to be made. The 


5 next caſe principally relied on is that of Par/ons v. Freeman (d). 


There Freeman, being entitled by marriage articles to an equitable 
eſtate in fee in conſequence of his promiſing to do certain acts 
for his wife's benefit, deviſed the ſame ; but afterwards failing 


to perform his part came to a new agreement with his wife, in 


conſequence of which they ſuffered a recovery of her eſtate and 
ſettled it to different uſes, he taking the eſtate ſubject to their 
joint appointment inſtead of an abſolute fee. There is no re- 


ſemblance therefore between that caſe and the preſent as to the 


principal point decided : But Lord Hardwicke there relied upon 


(a) Holt's R. 252. (% 11 Med. 157, 8. | Fitap. 241. Holt's R. 750. 
(e) 1 Eg. Ca. Abr. 412. (4) 3 Att. 741. and 1 Wi. 308. 1 
D d 2 | the 
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1797. the caſe put in 1 Rol. Abr. 615. that where a man makes a feoff 
ment to the uſe of himſelf in fee, ſtil] that is a revocation; whic, 
Good- he ſays is a prodigious ſtrong caſe, and gives the reaſon for i 
— 1 that the conſtruction muſt ariſe from a preſumed intention to . 
Orr. yoke. The ground of application therefore fails in the preſen 
caſe, where there is an apparent intention to the contrary, Ay 
it is remarkable that Lord Hardwicke did not put that cafe on 
the ground now contended for of a momentary ſeiſin in the try. 
tees. Again he is made to ſay in the report of the caſe that i 
the conveyance or recovery be for a particular (a) purpoſe, there 
t is no revocation ; ſtill leſs then ought this to be ſo conſidereg, 
when the deviſor meant that all the inſtruments ſhould ſtand to. 
gether, and that there ſhould by no revocation even in part, 
The caſe of Sparrow v. Hardcaſile (b), alſo relied on, is as little 
in point. It was there decided that a conveyance of an adyoy. 
fon in fee to truſtees was a revocation of a prior deviſe of ſuch 
advowſon ; but there the truftees themſelves took a beneficial in- 
tereſt under the deed, and the ſubjeCt-matter itſelf was conveyed 
away. What is there and alſo in Ambler (c) ſuppoſed to be faid 
by Lord Hardwicke, that any alteration or new-modelling vil 
make it a different eſtate and operate as a revocation, is ei- 
dently taken from the words of the reports in 11 Modern and 
Fitzgibbon, That poſition in its full latitude certainly cannot be 
ſupported, and it is not warranted by the Lord Chancellor's note 
of Lord Hardwicke's judgment; though it may be true that any 
new-modelling which makes it a different eſtate will amount toa 
revocation: but here was no new-modelling of the eſtate to that 
purpoſe; Sir T. Cave after the marriage was ſeiſed of his old eſtate; 
the acts which took place ſubſequent to his making his will wen 
in his contemplation at the time, and the diſpoſition which he made 
was conſiſtent with the ſubſequent deeds. Darley v. Darley(d)is 
alſo relied on; where tenant for life, with remainder to truſtees, &e., 
remainder to himſelf in fee deviſed, and afterwards by leaſe and 
| releaſe conveyed the ſame premiſes to truſtees in fee to the uſe 
of the releaſees in fee, and by indenture executed five weeks after- 
wards he declared the intent of the releaſe to be to make a tenant 
to the przcipe to ſuffer a recovery; which was holden to be a revo 
Cation. But there it was immaterial what the uſes were declared 


(a) It ought to have been a particular partial purpoſe, vid. what is ſeid by Lord 
Chancellor in Brydges v. The Ducheſs of Chandos, 2 Vex. Jun. 431, 2. 


( 341. 798. (c) Ambler, 224. S. C. (d) 3 FI. 6. 
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to be; for during all the intervening period the whole eſtate 1797. 


© which he had deviſed was conveyed away. Laſtly came the caſe 
= of Brydges v. the Ducheſs of Chandos (a); in that it appeared that 
© there were marriage articles by which the Duke covenanted to ca 
ſettle his eſtates in a particular manner; he afterwards made his Hr, 
vill, confirming the articles; and then in purſuance of his co- 
3 venant by leaſe and releaſe conveyed the ſame eſtate to truſtees 
nnd their heirs for the purpoſes of the ſettlement ;z but the ſettle- 
ment ſo far differed from the articles that it was agreed that it 
could not have relation to them; for by the articles the Ducheſs, 
= who was the deviſee, was to have her dower, and by the ſettles 
ment ſhe was to have a certain rent charge: the. iſſue alſo took a 
different intereſt under the articles and under the ſettlement ; it 
appeared therefore that the will and the ſettlement were incon- 
© (tent with each other, and conſequently the latter muſt neceſ- 
ſarily operate as a revocation of the former. Lord Chancellor in 
| pronouncing his decree relied upon this diſtinction; for, ſaid 
be (5), © in all the caſes where the ſubſequent deed is held no 
| revocation, it muſt be upon this condition at leaſt that the deed 
and the will are not totally inconſiſtent with each other; accord- 
| ing to Cro. Fac. 49. where the determination turns upon this, 
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that the deed ſhall not revoke the will ſo far as it ſtands with it.“ 
Upon a review of all the caſes of revocation of wills by ſubſe- 
quent inſtruments it appears that they were founded either on a 
legal preſumption of an intention in the deviſor to revoke, not 
rebutted by an expreſs intent appearing to the contrary; or where 
he took back by the conveyance a different eſtate from what he 
had at the time of making his will; or that the very eſtate de- 
viſed was conveyed away; or as in the laſt caſe where preceding 
articles were referred to and confirmed by the will, yet the ſub- 
ſequent ſettlement was inconſiſtent therewith, ſo that the two 
could not ſtand together; none of which grounds apply to the 
preſent caſe, Then as to the authorities in favour of the deviſee, 
they referred to, 1ſt, Williams v. Owens (c), where by marriage 
articles the huſband covenanted to conyey to the uſe of himſelf 
for life, remainder in truſt to ſecure an annuity to his wife, res 
mainder to truſtees to raiſe portions, remainder to his ſons and 
daughters ſucceſſively in tail, remainder to his own right heirs; 
afterwardshe deviſed upon condition that he ſhould leave no ifſue, 
and afterwards conveyed to truſtees in fee in purſuance of the 
articles. This was holden to be no revocation, becauſe the de- 


(a) 2 Nez. Jun. 417. (5) 2 Vex. Jun, 434» (e) 4 e. Jon- 5955 
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viſor had in equity the ſame equitable eſtate at the time that he 
made the will as afterwards, though he afterwards parted wig 
the legal eſtate. 24, The caſe of a deed of partition not being; 
revocation of the will of a tenant in common is ſtrongly in fn 
vour of the preſent. 3d, Rifley v. Baltinglaſs (a), and ath, Ia. 
ther v. Kidby (ö), which is recognized in Swift v. Roberti ( 
But in Tickner v. Tickner (d) it was holden that, where the ez 
of partition ſo far altered the eſtate as to let in a power of 25 
pointment, it operated as a revocation. Thoſe caſes ſhey thy 
here the fee comes back differently modified to the party the 


deed operates as a revocation of a prior will, otherwiſe not; and 


yet in the caſe of Luther v. Kidby the ſame ſort of conveyance 
was made uſe of which it is objected in this caſe amounts to: 
revocation : the whole eſtate was equally out of the party; and 
yet becauſe the Court ſaw that it was for a particular purpoſe 
they held it no revocation. On the other hand it was hold 
a revocation in Tickner v. Tickner becauſe there was an intention 
manifeſted to revoke the teſtamentary diſpoſition. It is in yn 


gn eee . away the caſe of the partition on the 
ground of the form of the old writ of partition (e) at common 


law, by which no eſtate was conveyed out of the party; for at 
this day the form of conveyance is the ſame as (it is now col. 
tended) works a revocation. Beſides the general argument; 
which apply to the whole caſe, the Lord Ch. Juſtice of the 
Common Pleas took a diſtinftion as to the Swinford eſtates 
grounded on Hedgkinſon v. Wood .f), that where a man deviſes 
in fee, and afterwards creates only a term, that ſhall not ope- 
Tate as a revocation. 'That being the general principle of lay, 


the queſtion is whether the mere inſtrumental mode of cary- 


ing that intent into effect will make a difference in the legal 
conſequences. If the intent in this caſe had been carried into 


execution by a common law conveyance, it is clear that it 
would only have been a revocation pro tanto; then can the 


form of conveyance by leaſe and releaſe alter the law g)! 
But it cannot be ſaid here even to be a revocation pro tanto, 
becauſe the eſtate is deviſed /ubjef? to the jointure: and there- 


fore as to ſo much of the eſtate it never was deviſed at all, 


which makes this caſe ſo much the ſtronger. And even if 
the Court would imply a revocation from a mere naked feofi 


(a) T. Ray 240. 8 Vin. Abr. 144. Pl. 6. (5) 3 P. Vit. 170. . 8 Vin. 148. pi, 30+ 
(e) 3 Burr. 1491. © (4) Cited in 3 Att. 742. 

(e) Vid Fitz). N. B. 142+ J) Cre, Car. 23. Vid. 1 Rol. Abr. 616. 
(g) Via. 3 Atk. 749» | 
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ment after a deviſe, though the feoffor took back again the ſame 


eſt.t-, where no other reaſon appeared for ſuch an ad, yet =——— 


they have never gone that length where there did appear a par- 
ticular re:ſon for the act, and where the intention not to revoke 
was apparent upon the face of the inſtruments. 

For the defendant it was argued, that if this were a new queſ- 
tion and the Court were only to look to the inten ion of the 
deviſor, it might be a caſe of difficulty, but that after the various 
authorities which are to be found in the books upon the ſubject 
there could be no doubt that the deeds operated as a revocation of 
the antecedent will. The rule is laid down generally that where 
a perſon ſeiſed of an eſtate deviſes it, and afterwards conveys 
away his whole intereſt, though but for an inſtant, and though he 
takes back the eſtate to the ſame uſe as before, or though the old 


ul⸗; reſults to him again, ſo as to deſcend in the ſame line as before, 


ſill it operates as a revocation of his will ; becauſe the convey- 
ance deſtroys the ſubject matter of that upon which the will was to 
have operated. For in order to give effect to a will of lands it is not 
enough that the deviſor dies ſeiſed of the ſame lands which he had 
deviſed, but he muſt die ſeiſed of the ſame eſtate in the ſame lands. 
Any queſtion therefore of intent, or any conſideration whether 
the inſtruments are conſiſtent or not, is quite beſide the purpoſe; 
ſor the law does not permit a man to diſpoſe by will of an after- 
purchaſed real eſtate, be his intention to that purpoſe expreſſed 
ever ſo plainly. The general rule abovementioned is laid down in 
all the books upon the ſubject, beginning with the authority of 
Rolle which has been referred to, Before the ſtatute of Uſes if one 
ſeiſed in fee deviſed, and afterwards made a feoffment, and took 
back a fee, that muſt neceſſarily have operated as a revocation z 
for though he took back the ſame land by a ſimilar title, yet he 
did not take back the fame eſtate. That is not diſputed. The 
ſtatute of Uſes certainly raiſed a queſtion upon this ſubject, which 


determined in favour of a revocation (improperly ſo called) in 

Difter v. Difter (b). It is ſtated in two different paſſages in Rolle. 
In the firſt place it was holden to operate as a revocation where 
the feoffor takes back the old eſtate which he had before; and in 
the other where he takes it back ſubject to an eſtate for life in the 


wife, which may be ſaid to be only for a ſpecial purpoſe: in both 


(a) 1 Rol. Ar. 615. pl. 1. and 616. Pl. 2. (5) 3 Leu. 108. 


: D d 4 


it 


1797+ 
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firſt occurred in Montague v. Feffries (a), and was afterwards 
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1797. it is; ch that he takes back the eſtate as a new purchaſe, It is ob. 


Goon 


TITLE 


againſt 


jected indeed to this that it was only the opinion of Rolle againſ 
the judgment of the Court: but that opinion has been adopted at ag 
law ever fince, by Lord Ch. J. Pemberton and the reſt of the Court 


OTwaAY. in Diſter v. Diſter (a); by Lord Ch. J. Trevor in Arthur v. 


* 


Botenbam (6); by Lord Hardwicke in Parſons v. Freeman (e), and 
in Sparrow v. Hardeaſtie (d); by Lord Mansfield in two other 
caſes (e); and lately by Lord Chancellor Loughborough in Brydges 
v. The Ducheſs of Chandos ... And the authority of Lord 
* Mansfild:is the ſtronger, becauſe he thought the principle, by 
which he held himſelf bound, was very objectionable. The caſe of 


Diſter v. Difter (a) was where a recovery ſuffered by tenant in tail 


was holden a revocation of a prior will. This was endeavoured to 
be anſwered by ſaying that the eſtate was thereby com pletelyaltered, 
aud he took back a different eſtate from what he had before: but 
that in ſtriẽtneſs is not ſo, for the recovery does not in legal 


contemplation deſtroy the eſtate tail, but the iſſue in tail and thoſe | 


_ claiming after are thereby barred on account of the ſuppoſed re. 
compence in value recovered from the vouchee. A fine indeed 
| deſtroys the eſtate tail and lets in the reverſion, The general prin- 
ciple.was alſo eſtabliſhed in Lord Lingeln's caſe(g) ; but there it is 
ſaid that the ſettlement and the will were inconfiltent, and that the 
former ſhewed an intention to revoke the will, That however is 
not the reaſon given in the books; z but it is this general ground, that 
the party ſeiſed had by a conveyance ſubſequent to his will parted 
with the eſtate deviſed, though he took back the old eſtate by the 
_ fame conveyance. In Arthar v.  Bokenham (b) Lord C. J. Trevir 

not only ſtates the caſe of a tenant in tail ſuffering a recovery by 
which a prior will of the ſame land is defeated, but alſo the caſe 
of a tenant in fee making a feoffment to the uſe of himſelf in ſee, 
which has the ſame operation, although he takes back the ſame 
eſtate which he had before. That cannot be founded upon any 
ſuppoſed intent of the party, but altogether upon a rule of law, 
namely, that he has parted with the eſtate deviſed : his Lord- 
ſhip there fays, that the ſame intereſt deviſed muſt remain in the 
deyiſor to the time of his death, and that any tlie lealt alteration 


(a) 42. 109. (5) Fitzg 241. 
(c) 3 Att. 941. (4) Ib, 798. 

(e) Roe v. Eriſfitbs, 4 Burr, 1960. and Doe v. Pott, Doug!. 722. 

(/) Veu. Jun. 417. f 
(s) Show, P. C. 154. 1 Eg. Caf. 8 ee "le 


11 Med. 1575 8. 
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of the eſtate is a revocation of the will, To this it is objected chat | 1707. 
te doctrine is not ſupported by Lord Tincoln's caſe to which he- 
| refers: but Lord Trevor was referring to the principle and not ae ve 
to the particular eaſe; and his opinion is entitled to more weight N . 
in this particular as he was conſidered by Lord Hardwicke to be 2 

| very liberal Judge. But the ſame doctrine was holden by Lord 
Camden in Darley v. Darley (a), though he was as much diſſatiſ- 
fed with the rule as Lord Mansfield expreſſed himſelf to be in the 
caſes before alluded to. But if Lord Liucoln's caſe had turned 
merely on the ground of an intention to revoke, Lord Mansfield 
could not have objected to it on the ground of its being a ſnock- 
ing abſurdity, repugnant to feeling, and founded on nice legal 
ſubtlety. He evidently conſidered that the decifion was founded 
upon the ſtrict technical rule of law, in oppoſition to the intent 
of the party. Lord Hardwicke adopted the ſame rule in Parent 
y. Freeman (b), and in Sparrow v. Hardeaftle (c). In the latter he 
ſaid, * that the eſtates muſt remain in the ſame' plight and unal- 
« tered to the time of the teſtator's death; for any alteration or 
new - modelling will make it a different eſtate and occaſion a 
« different conſtruction at law, unleſs in ſome excepted caſes.” 
Theſe exceptions he afterwards ſtates to be confined to mortgages! 
and other ſecurities for money, and to conveyances for raiſing 
money to pay debts, and to the caſe of a partition. It has even been 
holden that a recovery ſuffered to confirm a will is a revoca- 
tion (d); which is decifive to ſhew that the intention of the devifor 
can have no operation againſt the rule of law. The ſame prin- 
ciple was eſtabliſhed in the caſe of Brydges v. The Ducheſs of 
Chandos (e), as appears in the note of Lord Hardwicke's opinion 
read by Lord Chancellor, where he ſaid, that if a particular in- 
tention would have ſaved the revocation it would have prevailed 
in Lord Lincoln's caſe. In the caſe of Brydges v. The Ducheſs 
of Chandos it was not diſputed but that the ſubſequent con- 
veyance in fee to truſtees operated as a revocation of the prior 
will at law : but it was contended chat inaſmuch as if one having 

an equitable eſtate deviſes, and afterwards takes the legal eſtate, 
5 that will not operate as a revocation; ſo if one having a legal 
* eſtate ſubject to equitable articles, by virtue of which he would” 
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in equity be conſidered only as having an equitable eſtate, deviſes, 
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(a) Vid. 3 Wil, 6. and 13. in margin. (3) 3 Ab. 747. 
o ( Ib, 798, (d) 3 Ath, 803. ; (e) 2 Vom. Jun, 417. 
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CASES N MICHAELMAS TERM 


and afterwards conveys his legal eſtate in compliance with te 


— articles, neither ſhall that operate as a revocation. It is true that it 


was one of the arguments relied on in anſwer that the ſettlement 
was not in purſuance of the prior articles, but it was not the ouly 
or the principal ground of the deciſion, which was that the Due 
by the ſubſequent conveyance had parted with the eſtate which 
he had before deviſed; and it was immaterial what eſtate he 
took back again. The caſe of Luther v. Kidby (a) relied on wy; 
the caſe of a partition, which is admitted to be an excepted caſe. 


That was probably founded upon the conſideration that the party 


by proceſs of law might have been comp-lled to do the ſame thing 
which is now done by deed of partition, and that as his eſtate 
would not have been altered in the one way, it ſhall not be taken 
to be ſo in the other which was ſubſtituted for it. The exception 
however proves the rule; which has been. conſtrued ſo ftrialy, 
that where in Ticłner v. Tickner (6) the eſtate was taken back with 


a very trifling alteration, it was holden to operate as a revocation; 


that being, as it was ſaid, a new-modelling of the eſtate by his 


own act, and not ariſing out of the nature of it. If therefore the 


'- queſtion of revocation in theſe caſes turns upon the ſtrict rule 


of law ariſing out of the alteration of the eſtate in the deviſor, and 


does not depend upon his intention, then whether the deviſe be 
contingent or not, or whether or not the intention expreſſed in 
the deed be conſiſtent with that in the will, it cannot make any 
difference in the legal conſequence z for it is {till an attempt to 
paſs an aſter-purchaſed eſtate by a will made before, which the 
law does not allow, however plainly the party may have intended 
it. In Moor 789, the feoffment was to the uſe of the will, and 
therefore certainly conſiſtent with it; and yet it was holden to 
work a revocation of the will. 


Lord Kenyon, Ch. J. We are now called upon to review a 


judgment given by a moſt reſpeQable authority, the Court of 


Common Pleas; and as it has been repreſented to us that there 


was a difference of opinion in that Court, I could have wiſhed to 


ſee an account of what paſſed there. Loh, 470 
I will not repeat the whole of this caſe, but merely obſerve one 
fact, that the marriage ſettlement, executing the articles, and 


on which the principal queſtion depends, limits the reverſion in 


fee to the uſe of Sir T. Cave his heirs and aſſigns for ever; 


(a) 3 P. Wms, x70.n. 8 Vin. Mr. 148, pl, 30. (5) Cited 3 Athe 742. 


thereſore 
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therefore the whole uſe is diſpoſed of in fome way or other. It 1797. 
has been ſaid in the courſe of the argument that the doctrine of 7 
revocations of wills under circumſtances ſimilar to the preſent is 71. 


not bottomed in Treaſon, and that it would be abſurd to permit agairft 


Or war. 1 
it to prevail in this caſe: but if ſuch an obſervation were an | ] | 
anſwer to a rule of law, it might be applied with equal ſuceeſs in a ; 4 | 
variety of other inſtances. On what foundation of reaſon does the 1 


. whole goctrine of a common recovery ſtand, which takes away an ith 
eſtate, that the Statute de donis meant to be unalienable, from the 
iſſue in tail on the ground of their receiving a recompence in value 
from the common vouchee? But it is now too late to argue that 
common recoveries are not to be ſupported. Lord Northington, 
giving a hiſtory of common recoveries, ſaid that when the tyranny 
of the great barons had paſſed the ſtatute de donis in order to 

make their poſſeſſions unalienable, the reluctant ſpirit of the 
tim's found means to elude its operation in a commercial coun- 
try, otherwiſe it would have confined all the landed property in 
the kingdom in a few hands, and would thus have taken away 
the rewards of induſtry. There are alſo ſeveral other rules 
which, however hard they may preſs upon certain individuals, are 
notwithſtanding the acknowledged law of the land. If a collate- 
ral warranty deſcended on a perſon without affets, he was liable 
to be ſtripped of all his property by that rigid rule of law until 
the beginning of this century (a). And the rule in deſcents of 
excluding perſons of the half-blood (till prevails. However it is 
ſufficient, in anſwer to objections to eſtabliſhed rules of law of 
this kind, to ſay ita lex ſcripta eſt, Thoſe who are confident in 
their ſuperior abilities may perhaps fancy that they could erect a 
new ſyſtem of laws leſs objeCtionable than that under which they 
live: I have not that confidence in mine, and am ſatisfied by the 
deciſions, and ſeries of deciſions, of great and learned men on the 
rules of law under which the landed property of this country is 
now held; and it is my duty as well as my inclination to follow 
and give effect to thoſe rules. If I had not been fettered with 
authorities, and could have indulged my wiſhes in this caſe, I 
could have wiſhed to give effect to the intention of the late Sir 
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3 T. Cave, that the eſtates in queſtion belonging to the ancient fa- 
5 mily of Cave ſhould accompany the title: but if the rules of law 
. will not permit that intention to be carried into execution, we 


muſt be governed by thoſe rules. 
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T will not go through all the caſes that have been cited in the 
argument, becauſe they were reviewed by Lord Hardwicke in 
Parſons v. Freeman, and Sparrow v. Hardegſtle. I am old enough 
to remember that great Judge, though but for a ſhort time, before 
he left the Court of Chancery; and the knowledye of thoſe why 
lived before me only fortified me in the opinion I formed of him, 
that his knowledge of the law was molt extraordinary ; he hag 
been trained up very early in the purſuit, he had great induſtry 
and abilities, and was in ſhort a conſummate maſter of the pro. 
feſſion. The firſt of thoſe caſes, according to the late Mr. Dan. 
ning's note, was decided on the 6th of May, M. 25 Geo. 2., and 
the other in E. 27 Geo. 2. The former of theſe was not an 
opinion given by Lord Hardwicke on a ſudden, (for that indeed 
was not his practice, ) but after mature conſideration, and after the 
caſe had been argued by Sir D. Ryder, Mr. Murray, and other great 

who, had they been diſſatisſied with his opinion, would mo 
probably have appealed againſt his decree. He was afterwards 


called upon in Sparrow v. Hardcaſtle to review the opinion he had 


before given in the caſe of Parſons v. Freeman; and I cannot do 


better on this occaſion than refer to thoſe parts of his opinion that 


are the moſt applicable. [His Lordſhip here read and commented 


upon ſeveral paſſages from the note (a) of that caſe, which was 


taken my the late Lord Aſoburton, applying them to the different 


Y arguments 


| (2) e Sparrow v. HanpcasTLE, 6th May, E. 27 Ges. 2. 

t Lord Chancellor Harpwicxs, The general queſtion in this cauſe is, whether 
the deviſe of the advowlon of Addle, as part of the teſtator's real eſtate, has been te- 
voked or not? and that depends on one ſhort fact. 

& Cyril Arthington by his will dated 28th Fuly 1716, deviſed all his eftate rea) and 
perſonal, without mentioning this advowſon particularly, to truſtees, &c.; by which he 
made his nephew Cyril Hardcaſtle tenant for life with remainders over. After this by a 
codicil he revoked that diſpoſition, and gave to his nephews C. A. and C. H. jointly, &c. 
After this by a ſecond codicil dated 21 Now. 1723 he revoked the former codicil as to 
C. Arthington, and left the former deviſe to operate as to C. H. &c. On the fame day 
he executed a grant of this advowſon of Addle to Sir W. Hawkeſworth and others and 
their hei:s; and it ſtands on the evidence that this grant was executed after ths codicil. 
After this a deed of truſt was executed by Sir V. Hawkeſworth, 8&c, whereby the con- 
veyance of the advowſon was declared to be in truſt, that the truſtees ſhould preſent ſuch 
ſon of R. Jackſon as ſhould be qualified to accept it on the firſt or any future avoidance, 
and if none ſhould be then qualified to preſent another perſon in the mean time, taking 
a bond from him to reſign. And then follows this proviſo, that in caſe when the church 
fun firſt become void, or on any future vacancy, Fackſon ſhould have no ſon, or one 
of bis ſors ſhould be preſented and refuſe to accept the ſame, the truſtees were to ſtand 
ſeifed for the grantor or his heirs and to reconvey on requeſt, and in the mean time to 
preſent ſuch perſon as the grantor or his heirs ſhou!d direct and for want of ſuch direc- 
tion whomſoever they ſhould think meet. A ſon of Jacliſon has been pre ented, ſo that 
the truſt is perſoi med; and now this bill is brought by the heirs of the grantor to have 
oogrrfyance. Whether or no they are entitled to it muſt — on the — 

whether 


? | 
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ſerving upon the excepted caſes, he ſaid that that of Luther v... 


Kidby was law and had frequently been acted upon.) From 
7 the 
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whether the will as to the advowſon in queſtion was revoked by the conveyance, or OTWAY» 


whether any thing therein paſſes to the deviſee. 
« To effectuate a deviſe the general principles are, that at the time of making it the 
teſtator muſt have a diſpoſing capacity of mind, and an eftate in the premiſes which he 
cakes upon him to diſpoſe. of; and that eftate muſt remain in the ſame condition till his 
death, for any alteration, any necu- modelling, of the eftate after the will, will be a revoca- 
tion of it, unleſs in certain caſes which ſhall be mentioned. Such are the general principles, 
und the caſes ſupporting them are ſtrong. If a man make a will deviſing land, and after 
execute a feoffment to his own uſe, it is a revocation of the will, notwithſtanding it is 
in point of law the old uſe, and will deſcend ex parte paterna or materna as before. So 
likewiſe a feoffment without livery, a bargain and ſale not enrolled, or any other imper- 
fect conveyance will be a revocation, becauſe it imports an intention of altering the con- 
dition of the eſtate. So wobere after making a will the teſtator executes any legal convey- 
Ence it is a rewocationg becaule the eſtate is gone, and the will has loſt the ſubject of its 
operation, Thus in the caſe of Ld. Lincoln v. Rolls, Equ. Caf. Abr. 409. Edward 
Earl of Lincoln made a marriage (ſettlement on a perſon whom he never married or aſked 
to marry him; though this was a conveyance made for a ſpecial purpoſe and he was in 
of the old uſe, it was determined by the Houſe of Lords to be a revocation of his will. 
Nay it has been carried ſo far that where a man after making his will, thinking he had 
only an eſtate tail, ſuffered a recovery to confirm the will, it was holden to be a revoca- 
tion of it. 
4 Thus far have the caſes gone, and the principles eſtabliſhed by them have been re- 
lied on here, and are univerſally allewed to be law, without referring to the particular 
cafes as they ſtand in the books. But the diſtinction taken here is that Mr, Artbington, 
by executing theſe inſtruments together, intended them as parts of one act, whereby the 
whole fee was to be diſpoſed of; that the grant was deſigned for a particular purpoſe, viz, 
to create a truſt for the benefit of a ſon of Jacktou, and ſubject to that truſt the whole eſtate 
evas to paſs by the will, And it has been contended that though the truſt was further 
declared-to be for the grantor and his heirs, it was the ſame as it he had left it to reſult, 
for in either caſe fo much of the truſt ae remains in him will paſs by his will: but I find 
no authority for this, and I am of a different opinion. IVa man ſeiſed of a real eftate de- 
viſe it, and after convey the legal eftate thangh there be only a partial declaration of trufty 
get as he bas granted the whole legal eftate, it is a revocation of the will. ; 
In the caſe of Parſons v. Freeman, M. 25 E. 2. it has been ſaid that I declared it 
to be my opinion that if a man ſeiſed of a truſt eſtate deviſe the ſame, and afterwards 
take a conveyance of the legal eſtate, that does not revoke the will. I did ſay ſo obiterg 
but as that was not the point in queſtion, I do not think myſelf concluded by it: Iam 
bowever fill of the ſame opinion, and am confirmed in it by a caſe in 1 Rol. Ar. 616, 
Pl. 3-4 in which my Lord Rolle refers to M. 38 and 39 Elia. B. R. The caſe referred 
to is plainly that of Montague v. Fefferys, and the plac. immediately preceding this, via. 
fl. 2. cites the caſe of Montague v. Fefferys in that manner. This was probably allowed 


for law in that caſe, for it is probable my Lord Rolle had a further report of this caſe than 


any that has been publiſhed, There were two eſtates, the legal and the uſe; ſo that a man 
by taking a conveyance of the dry legal eſtate had done no act to alter the beneficial intereſt. 

The principal ground on which they put this caſe is, that this grant was only intended 
for a particular purpoſe, and when that purpoſe was anſwered the eſtate was not intended 


to be altered but to remain as before; and this was compared to a mortgage. A mortgage 


for years (ſay they) is at law only a revocation pro tanto; and in equity a mortgage in fee 
le the ſame as being an act intended for a particular purpoſe, and any other act intended 
for a particular purpoſe muſt (it is contended) be conſidered in the ſame light. "Mortgages, 
to be fure, have been determined to be only revocations pro tanto: but Ido not find that 


the eaſes warrant putting theſe determinations on that ground. None of them are expreſſed 


dy he determined on the foundation of a f. ecial purpoſe, except Yerzon v. Jones, which My. 
| | Vernon 
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CASES in MICHAELMAS TERM . 
the beginning to the end of that caſe the doctrine that Lord Hard. 


m— wick wiſhed to eſtabliſh was this, that any alteration of the eſtate 


Goop- 
TITLE 

againſt 
OTwar. 


or conveyance to uſes after making the will, though the old uſe 
remains, (which is the caſe here,) is in law a revocation of the 


will. Suppoſe that in this caſe Sir T. Cave had merely made 2 


conveyance to the uſe of himſelf and his heirs for ever; that 
would undoubtedly have operated as a revocation of his will : then 
can the other uſes, towhich he conveyed the eſtate, make any alter. 
ation ?—lIt has been ſuppoſed in the courſe of the argument that 
the caſe of Brydges v. The Ducheſs of Chandos proceeded on 
equitable principles : but I know that the preſent Lord Chancellor 
meant by that deciſion to confirm the doctrine eſtabliſhed by Lord 
Hardawicke. I do not enter into the reaſons upon which all the 


| Caſes have been determined, becauſe the beſt rule is ſtare deciſis; 


but my opinion 1s formed upon the authority of all the caſes from 
the time of Lord Rolle. Such were the opinions of Lord Trevor, 
Lord Hardwicke, and Lord Mansfield, the latter of whom, though 


Lernon reports (2 Vern. 241 .) with a quzrez for as to Hall v. Duncb, (1 Vern. 229. it wa 
not ſaid that the eſtate was granted for a ſpecial purpoſe, but it is doubtful whether ite 
Court went on the point of a total revocation or republication. Theſe caſes tc wever are 
certainly rightly determined, for they arc caſes of ſecurities for money. The reaſon why 
mortgages, &c. are taken out of the general rule is this; it does not depend on the general 
ground inſiſted on at the bar of being conveyances for a particular purpoſe, but on the foot - 


of being a ſecurity only. Whether the morchage be for years or in fee is all one in this 


Court, they are alike conſidered as chattel intereſts ; a mortgage in fee goes to the executors 


(for whom the heir is only a truſtee), ſupports no dower, and has no one property of a 
real eſtate. That being ſo, it is not at all incenſiſtent to ſay ſuch an inſtrument is no 


revocation; for the caſe there is no more than Mis; the teſtator ſeiſed of a real eſtate 


deviſes that real eſtate, and afterwards parts with nothing but what is perſonal. 

tec But to compare this with the preſent caſe. The grant here paſſes the whole legal 
eſtate; and the declaration of the truſt includes the whole right of preſentation (which is 
the profits of an advowſon) ; ſo that not only the whole legal eſtate but the whole truſt 


is parted with; for if the heirs of the grantor do not think fit to nominate, the heir cf the 


grantee on every avoidance is to nominate whom he pleaſes, This I take to be very ma- 
terial; for the deviſee, if he take it, muſt take it ſubje to that general truſt ; not that 
I think this determination need depend on ſuch a nicety. The caſes of this ſort do not de. 
pend on ſuch a general ground as that of being intended for a ſpecial purpoſe ; for (as Mr. 
Henley ſays very juſtly) there could not be a more ſpecial caſe than that of Lord Lincoln. 
Lord Trevor takes up theſe confiderations and the caſe of Lord Lincolr: in a caſe that was 


mentioned by Mr. Noel in a book he cited ( Fitzg. 241.) which I do not care to rely on 


as it is of no authority, though this and ſome other caſes are well reported in it; this par- 
ticularly, for I have a manuſcript note of it; and I chooſe to rely on the opinion of Lord 
Trevor, who had a freer way of thinking than moſt of the common law judges. 

6] am therefore of opinion that the plaintiffs the heirs at law are entitled to this advow- 
ſon, and muſt decree accordingly, unleſs the defendant chooſes to try that fact of the priority 
of the execution of the codicil to the grant; for upon that it depends, and this fact is ſup» 
ported by the evidence of one perſon only, ſpeaking too from his memory after 30 years. 

4 Dr. Arthington declined trying it, ſo the decree was afterwards pronounced agreeably 


to this opinion,“ 
finding 
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finding fault with former deciſions, thought himſelf fettered by 1797. 
the authorities. I take it therefore that the law of the land is now = 
clearly and indiſputably fixed, if at any time it can be fixed, that Goon- 


where the whole eſtate is conveyed away to uſes, though the ul- , 


timate reverſion comes back again to the grantor by the ſame OTW ar. 
inſtrument, it operates as a revocation of a prior will. That be- 

ing the law, I am bound (how unfortunate ſoever it may be in 

this caſe) to give my opinion in favour of the defendant ; and con- 

ſequently the judgment given by the Court of Common Pleas 

muſt be affirmed. 

ASHHURST, J. The queſtion here is not whether Sir Thomas 
Cave intended to revoke his will, but whether, on the ſeveral facts 
appearing in this caſe, he has done any act, which the law ſays 
ſhall be a revocation of the will. The counfel who argue in fa- 
your of the will cannot but own that the current of authorities is 
againſt them : and if they are ſo, and thoſe authorities are not of 
yeſterday only, but have the ſtamp of antiquity, and have been 
ſanctioned by the moſt reſpeCtable authorities almoſt down to the 
preſent times, that ſeems to me a deciſive reaſon why they ſhould 
not now be ſhaken. One would always with that the law were 
certain upon all ſubjects, but it is more emphaticallyimportant that 
it ſhould be ſo in queſtions concerning real property. The deciſions 
of the law are the great landmarks for the ſafety and regulation 
of real property. And perhaps it is of leſs importance how the 
law is determined than that it ſhould be determined and certain; 
and ſuch determinations ſhould be adhered to, for then every man 
may know how the law is: and if individuals will indulge their 
own private whims, or will be ſo negligent as not to apply to 
thoſe who have the reputation of being the beſt verſed in the ſci- 
ence, they themſelves are the moſt to blame. Now it is an an- 
cient, clear, and well-known maxim, that in order to diſpoſe of - 
an eſtate by will it is neceſſary that the party ſhou!d have the own= 
erſhip of the land in him at the time of making the will, and that 
there ſhould be a continuance of the ſame intereſt till the time of 
the death of the deviſor, when the will is to take effect. This wag 
ſo determined a century ago in Fitzg. 240. and 3 Lev. 108. and 
followed by Lord Hardwicke, 3 Ail 803. and by Lord Mansfield, 
4 Purr. 1960; where he ſays that if a man deviſes his eſtate 
ar d afterwards conveys it entirely away, though he take it back 
by the ſame inſtrument or by a declaration of uſcs, it is a revo- | 
cation; becauſe, as it is ſaid in the books, he has parted with - 
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1797. his whole eſtate. And the ſame was determined in Lord Linalgi 
—_—_— Caſe, Show. Parl. Caſ. 154. Lord Mansfield, I admit, way 1 
rr Pleaſed with the principle on which Lord Lincoln's caſe was dete. 
ao mined ; but he ſaid that the principle was ſo far eſtabliſhed by the 
| Caſe that it ought to be obſerved in future, and we muſt not deput 
from it now. is in my opinion gives the greater weight to hi 
Lordſhip's ſentiments ; for it ſhews how ſtrongly he was impreſſed 
with the idea*of the danger of removing ancient landmarks in the 
law. If the authorities ſtood in equilibte, then his Lordſhip! 
diſapprobation of the principle might have its weight; but in 
truth the authorities are almoſt all on that fide. I ſhall not tale 
up the time of the Court in going through all the caſes that hate 
been ſo fully ſtated, and which ſeem to me ſo firmly to have eſta. 
bliſhed the principle that they ought not to be ſhaken. If we were 
to overturn them and ſet the queſtion at ſea again, and make it 
a mere queſtion of intention, there would be no faxed principle to 
reſt upon, and every different man might form a different con. 
jecture. Stare deciſis is a ſafe and prudent maxim: then it is 
every man's own fault if he does not take ſuch advice as will be 
ſure to lead him right, and the perſons adviſing will have the 
means of doing it; but if every thing is ſet afloat again, the ablelt 
conveyancers may not be able to direct him. I have forborne to 
enlarge upon the particular facts of this caſe which have been 
already fully ſtated ;, and if the principle is allowed, there can be 
no doubt-but the preſent caſe will be governed by it. 
GRrose, J. and LawRENCE, J. expreſſed themſelves of the ſame 
opinion, declining to enter into a confideration of all the caſed 
cited, as the Lord Chief Juſtice had already diſcuffed the ſubjed 
in ſo able a manner. | «eh. * 5 
| Judgment affirmed: 
* 
1 Tauuzz againſt HAcux. 
If a plaintiff THE defendant, having been charged in execution at the fui 
. of the plaintiff, was diſcharged on his undertaking to pi) 
ant's being the debt at a future day; on non-payment of which at the day 
3 the plaintiff ſued out a fieri facias againſt him. Be 
cutiononhis ZEr/t;ne now ſhewed cauſe againſt a rule calling on the plaintiff 


undertakin a . . 
to pay at * to ſhew cauſe why the latter writ and the proceedings on it ſho 


ature day, not be ſet aſide, arguing that the releaſe of the defendant wit 


cannot : "> 2 3 ; C0 Falkilli TR 
afterwards ſus put any execution on that judgment in the event of the defendant's not fulf 


conditional, 
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conditional, and that as the condition had not been performed 
the plaintiff had a right to ſue out another writ of execution. 

Chambre, in ſupport of the rule, relied on the caſes of YVigers 
v. Aldrich (a) Fagques v. Withy (b), and Clark v. Clement (c), to 
ſhew that @ releaſe of the defendant in execution under circum- 
ſtances fimilar to the preſent concluded the plaintiff's right to any 
execution againſt either the perſon er goods of the debtor on the 
ſame judgment; adding that the plaintiff was not without re- 
medy, as tre might now ſue the defendant on the agreement 
and that there was only one caſe in which the plaintiff can 
retake a defendant who has been once in execution, namely, 
the caſe of an eſcape. 

The Court ſaid that the caſes cited ease on this ground 
that it was conſidered that the plaintiff received a ſatisfaction in 
law by having his debtor once in cuſtody in execution; and on 


the authority of thoſe caſes they made the 
| Rule abſolute. 


(a) 4 Burr. 4482. (5) Ante, 1 vol. 557. (c) Ante, 6 vol. 52 5 | 


1 — —＋œłꝗV— 
AculLAR and Others again/# RoDGERS. 


HIS was an action of aſſumpfi t brought to recover a return 

of premium on a policy of inſurance. The facts, which 
were all admitted, were ſhortly theſe. On the 20th of June 1796 
the defendant underwrote for 2000. a policy on the freight in 
the ſhip, called the Fack/on, at and from Jamaica to London, war- 
Tanted to fail on or before the 26th of July 1796 with convoy 
for the voyage at the: rate of ten guineas per cent., to return 
21. per cent. (e if ſhe ſailed on or before the 1ſt of July 1796, 
and arrived;” Afterwards by a memorandum indorſed on the 
policy, 15th of Auguſt 1796, and ſigned by the defendant, it was 
agreed in confideration of ten guineas per cent. additional pre- 
mium that the warranty of ſailing with convoy ſhould be annulled, 
and the defendant undertook to return 10/. per cent. © if the 
ſhip ſailed with convoy and arrived.” Ihe ſhip ſailed from 
Jamaica on the 26th of Fuly with convoy, but ſeparated in bad 
weather and was captured on the 26th of October by a French 
ſhip, recaptured by a king's ſhip on the 5th of Nov., and carried 
into Cork where ſhe was delivered up to the owners on paying 
Vote VII. | Ee | 4 91. 
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The inſurer 
on treight 
agreed to re- 
turn part of 
the premium 
eit the ſhip 
ſailed with 
convoy and 
arrived; 
held that 
the aſſured 
were en- 
titled to 
that return, 
the ſhip has 
ving failed» 
with convoy 
and arrived, 
though the 
had been 
captured and 
cap ed 
and the aſ- 
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1797. 91. 145. 7d. per cent. for ſalvage; and afterwards ſhe arrived 


ag 


at the port of Londen with her cargo on board. 'The defendant 


AcvILA® paid into court C96 95. 2d. the amount of the ſalvage on the 


Robo EAS. 2001. 


A verdict was taken for the i to ſet aſide which a rule 
nifi was obtained on a former day. This caſe now came on to 


be argued by Gibs and Park for the plaintiffs and Exſtine and 
Giles for the defendant. 

For the plaintiffs it was contended that they v were entitled to 

a return of the additional premium, inaſmuch. as the fhip had 
failed with convoy and had arrived in port. 

The defendant inſiſted that the evident meaning of the parties, 
in making the memorandum, was that the additional premium 
ſhould not be returned unleſs the ſhip arrived free from 11s ocea- 

oned by the enemy. And, to ſhew that a bare arrival would nat 
alone be ſufficient to entitle the plaintiffs to a return of the pre. 
mium, they put the caſe of a ſhip being inſured to a neutral port 
and being taken by an enemy on her voyage and carried by the 
enemy into that very neutral port, in which caſe the ſhip would 
arrive at her port within the words, but (as they inſiſted) not 
within the meaning, of ſuch a memorandum. 

Both parties relied on the caſe of Simand v. Boydell (a), (where it 
was holden that the ſhip arrived within the meaning of a ſimilz: 
memorandum, though ſhe had ſuſtained a loſs occaſioned by a ſea 
riſk ;) the plaintiffs on the determination itſelf, and the defendant on 
particular expreſſions uſed by Lord Mangsfeld in giving his opinion. 
Lord Kexvow, Ch. J. Although my opinion fluctuated during 
the courſe of the trial, for the caſe of Simond v. Boydell was not 
fully ſtated there, at laſt I formed an opinion favourable to the 
plaintiffs' claim, which after reconſidering the caſe I ſee no reaſon 
to alter. I agree with the defendant's counſel that cv-ry arrival 
of the ſhip at her port of deſtination would not be an arrival 
within the fair conſtruction of this memorandum ; ſuch, for in- 
ſtance, as an arrival in the poſſeſſion of an enemy at a neutral 
port, ſuppoſed by the defendant; or an arrival at her port in 


England as the property of other perſons after a capture. But 


in order to ſatisfy the meaning of the memorandum it ſhould be 
an „ arrival at the deſtined port in the courſe of her voyoge; 
and in this caſe I think the ſhip did arrive at the port of London 
in the courſe of her voyage. It is now too late to controveit the 


(a) Doug. 268. , 
authority 


gut. 
ſo t 
aſſu 
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thority of Hamilton 15 Mendes (a) even if we were diſpoſed 
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1797» 


ſo to do, which I am not, where it was holden that though tile — 


aſſured may abandon on hearing of a capture, yet if they do 
not abandon and the ſhip be afterwards recaptured, it muſt be 
conſidered as if ſhe had never been out of the poſſcſhon of the 
owners. It is eighteen years ſince the caſe of Simond v. Boydell 
was decided : that caſe muſt be weil known in the commercial 
world; and if the parties in this caſe had intended to make an 


agreement different from that which the words uſed in this me- 
morandum import, they would have added after arrived“ ſafely. 


from the enemy,“ or ſome words to that effect. But the words 


here uſed are not equivocal; and we ought not to depart from 
them; it would be attended with great miſchief and incon- 


venience if in conſtruing contracts of this kind we were not to 
decide according to the words uſed by the contraQting parties. 
Suppoſe this queſtion had ariſen on a contract under ſeal, and 
an action of covenant had been brought, aſſigning as a breach 
the non-arrival of the ſhip at the port of London, the anſwer 


that in fact the ſhip did arrive there in the courſe of her voyage 


would have been deciſive. And if ſo this memorandum muſt 
receive the ſame conſtruction in this action. On the grammatical 
conſtruction of the words, which is the ſafeſt rule to go by, I 
am of opinion that the verdict ought not to be ſet aſide. 


GROSE, J. (5) and LawRENCE J. expreſſed themſelves of the 
ſame opinion. 


(a) 2 Burr, 1198. 
(5) Mr. J. Ajburſt was abſent on this day. and the remaindec of the term. 


Bonn and Others againſt STERLING and Others. 


HE plaintiffs declared upon a bill of exchange dated 17th 

February 1796, drawn by the defendants upon Meflrs; 
Down, Thernton, and Co, payable to bearer for 2444/1. 145. 
which was refuſed payment by the drawces. It appeared that 
the houſe of Muilman and Nantes, having agreed to lend the 
deſendants their acceptance, had accordingly on the 15th Noven- 
ber 1796 accepted a bill of exchange of that date drawn on them 


Rule diſcharged. 
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wards failed 
as between 


them and he perſons to whom they delivered it, they c1nnot be permi:re! to object this circumſtanc > 
in en aRian brought by a ſubſequent holder for a vaiuab!> confideration and without notice; caou7h 
by the general rule any perſon receiving a negotiable in trument after it is du- i: d-emed to have take 
it upon the credit of the perſon from whom he tecei ved it, and ſudject to the ſame equities as between 


him and the party ſued on ſuch inſtrument. 
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by the defendants for 24447. 14s. at three months date, which 
would become due on the 18th February 1797, which bill the 
defendants negotiated. And as a counter- fecurity for the purpoſe 
of enabling Muilman and Nantes to take up their acceptance when 
due, the defendants gave them the following check upon their 


bankers, upon which the preſent action was founded; 
« London 17th February 1796 (4), 


« Bartholomew-Lane. 

« Meſſrs. Down, Thornton, Free, and Cornwall, Pay Mr, 
% Do'ſ;n or bearer 2444/. 14s. Sterling, Hunters, and Co, 
Muilman died, and Nantes his ſurviving partner became a bank. 
rupt before the day when their acceptance became due, in conſe. 
quence of which the defendants were obliged to take up their bill 
drawn upon that houſe. In the mean time on the 20th January 
1797 be fore the death of Muilmas or bankruptcy of Nantes, they 
had paſſed the defendants' draft on Down and Co. to the plaintiff; 
for a valuable confideration, namely a precedent debt, the plaintif 
being at that time ignorant of the tranſaction between the defend. 


ants and Muilman and Nantes. The draft when tendered at Dy 
and Co.'s was reſuſed payment; and in a ſubſequent converſation 


on the ſame day between an agent for the plaintiffs and one of the 
defendants, the latter ſaid that it ought not to have been preſented 
for payment, as they had paid it on a bill of Muilman and Nantes 
(meaning the acceptance above-mentioned) ; but they ſhould with 


to pay this draft provided they could prove the bill under the com- 


miſſion againſt Nantes; and that he had ſent the night before to 
the plaintiſſs to defire a meeting in order to accommodate this 
buſineſs, and was ſorry they had not met as an accommodation 
might have taken place; and if the plaintiffs would prove under 
the eſtate of Nantes, they the defendants would endeavour to 
provide for the payment of this draft. The defendants aficr- 
wards refuſed to pay the draft. 

It was contended at the trial on the part of the defendants that 
this was like the common caſe where a perſon takes a bill of ex- 
change from an indorſer after it has become due, in which caſe 
the indorſee muſt ſtand in the ſame ſituation and ſubject to the 


| ſame equities as the perſon from whom he received it, according 


to the caſe of Brown v. Davies (b) and Taylor v. Mather there 
cited. And that as in this caſe Muilman and Nantes could not 
have recovered againſt the defendants on this draft, becauſe the 
conſideration as between them had failed by the non-payment of 


# (a) This was ſuggeſted by the defendants' counſel to have been fo dated by miſtake 
Or 1797. : a 


(5) Ante, 3 vol. 80. 
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their acceptance, ſo neither could the plaintiffs recover who had 


taken the draft from Muilman and Nantes nine months after it was 
que; which circumſtance alone ſhould have induced them in com- 
mon prudence to have made inquiry concerning the occalion of 
the draft being ſo long outſtanding. Lord Kenyon however was. 


© of opinion that it was a queſtion for the jury to decide whether 
| the plaintiffs had received this draft bona fide and without know- 
ledge of the circumſtances under which 77. and N. held it; and 
| if ſo, he thought, though not without ſome doubt, that the mere 


circum{tance of its being ſo long outitanding at the time was not 
ſullicient to exonerate the defendants from their liability under 
the circumſtances of this caſe ; whereupou the jury found a ver- 


dict for the plaintiffs, . 
A rule having been granted on a former day in this term, 


calling on the plaintiffs to ſhew cauſe why there ſhould not be a 


new trial on the ground that in point of law the taker of ſuch a 


| till or draſt after it is due muſt ſtand or fall upon the title of the 
| perſon from whom he received it; and that here, as M. and NV. 
| could not haye recovered on the draft under the cucumſtances, . 
the plaintiffs could not be in a better ſituation ; ; 


Garrow, Gibbs, Adam, and Park, now ſhewed cauſe axninſ the 


E rule, And firſt, upon the general queſtion, they denied that there 
| was any general rule of law limiting the negotiabilicy of a draſt 
on a banker: it was due at all times, as againſt the drawer, when 
| the holder thought proper to demand payment. It was an appro- 
| priation of fo much of the drawer's money in the hands of the 
| banker to anſwer the draft whenever it ſhould be preſented ; and 
z perſon having given ſuch a draft could not without a breach of 
good faith withdraw the fund ſo appropriated. They admitted 
that the holder by keeping ſuch a draft in his hands an unreaſon. 
| able time after it was given took upon himſelf the riſk of the 
| banker's reſponſibility : but as to what was a reaſonable time, it 
vas a queſtion of fact for a jury; but no ſuch queſtion could ariſe 
here, where the drawees remained ſolvent, and no loſs had accrued 
| to the drawers from the laches of the hulder. They contended 
further -that a banker's check was an inſtrument of negotiability 
| notorious in the commercial world, and frequently paſſed from 
hand to hand long after it bore date. That ſtrictly ſpeaking it 
was not due before it was demanded ; ; and in that reſpec it dif- 
tered from a bill of exchange or promiſſory note which was made 
bayable on a particular day. That the caſe of Brown v. Davies (a) 


(a) _— 3 vol. 80. 
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was of this latter deſcription; an! Lord Kenyon in that caſe dif. 


——  — ſented from the general doCtrine laid down by Mr. Juſtice Bulle, 


Bot HM 
againſt 
STER- 
LING, 


that the mere circumſtance of ſuch a note being over-due waz 
ſufficient to let in evidence of ſatisfaction as between the maker 
and the perſon from whom the plaintiff received it without notice 


of any fraud: but his Lordſhip relied upon a circumſtance of ſul. 


picion apparent upon the face of the note itſelf, namely, that i 
had been diſhonoured. So here, they admitted, that if it had 
appeared upon the face of the draft itſelf to have been a mer 
eounter ſecurity, or if any knowledge of the tranſaction as he. 
tween M. and N. and the defendants could have been brought 
home to the plaintiffs, that might have been a ſufficient anſwer 
the action. But that theſe were all circumſtances proper for th 
conſideration of the jury, as was admitted by Baller J. in Taj 
v. Mather (a); and the jury having decided by their verdict tha 
the plaintiffs were bona fide holders for a valuable conſideration 
without notice, the Court would not diſturb their deciſion, They 
compared this to the caſe of notes of the Bank of England, or of 
country banks payable in like manner to bearer, which are ne- 
gotiated in common experience long after they bear date, without 
any object ion of this kind having ever been ſuggeſted. And they 
ſaid that it would be of material prejudice to paper credit if boni 
fide holders of ſuch inſtruments were at all events liable to be 
turned round upon any defect of title in thoſe through whole 
hands they had paſſed. But, ſecondly, they contended that the 


. plaintiffs were at leaſt entitled to retain the verdict under the pu- 


ticular circumſtances of the caſe; for it appeared that the defend- 
ants themſclves had iſſued this draft nine months after it bore 
date, and therefore they were eſtopped from objecting to its ne- 
gotiability on that accourt. And it was plain from the whole 
tranſaction that they intended at the time that M. and N. migit 
negotiate it if they pleaſed; for they negotiated M. and N.'s a. 
ceptance for which this draft was given in exchange. The plain 


tiffs were therefore eſtopped from contending that this was a fraud 


upon them, or that it was not according to the real underſtanding 
of the parties. That this was confirmed by the ſubſequent con- 
duct of one of the defendants ; by which it appeared that before 
M. and N.'s acceptance became due they knew that their draft 
had been negotiated to the plaintiffs; and ſo far from conſidering 
themſclves as not liable to pay it, they actually engaged to do ſ 


() Cited ante, 3 vol. 9. 
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That theſe circumſtances at all events took this caſe out of tbe — 


general rule. 

Erſtine and Giles, contrà, made three queſtions. Iſt, Whether 
Muilman and Nantes could have recovered in this action; 2dly, If 
not, Whether the plaintiffs can be in a better ſituation than thoſe 
from whom they received the draft; 3dly, If not, Whether the ſub- 
ſequent promiſe could be of any effect. Firſt, Muilman and 
Nantes could not have recovered, becauſe the conſideration failed 
on which they had received the draft: it was given as a counters 
ſecurity for their acceptance, and merely for the purpoſe of taking 
that up when it ſhould become due. It was therefore contrary to 
good faith in them to paſs it into any other hands for any other 
purpoſe. Secondly, The plaintiffs cannot be in a better ſituation 
than Muilman and Nantes. It is now eſtabliſned as a general 
rule of law that whoever takes a bill of exchange or promiſſory 
note after it is due takes it upon the title of the perſon from whom 
he received it, and ſubject to all equities as between ſuch perſon 
and the party who is liable on the face of the inſtrument, This 
rule grew by degrees from the neceſſity of the thing, from prin- 
ciples of public policy and convenience, and to prevent frauds 


which it was ſcarcely poſſible to detect in each particular inſtance. 


In the caſe of Taylor v. Mather (a) it was ſaid by Mr. Juſtice 
Buller that if there were any circumſtances of fraud in the tranſ- 
action, and the inſtrument came into the plaintiff's hands after it 
was due, he always left it to the jury on the ſlighteſt circumſtance 
to preſume that the indorſee was acquainted with the fraud. But 
between that caſe and the caſe of Brown v. Davies, a period of 
near two years, it was found that ſo many caſes had occurred at 
Nifi Prius, where although there was much ground for ſuſpicion 
it was impoſſible to procure legal proof of the fraud, that the 
Court conſidered it better for the furtherance of juſtice to adopt 
that as a rule of law, which before was confidered more as a rule 
of evidence, namely, that where a bill or note was taken aſter it 


was due the party ſhould ſtand in the fituation of the perſon 


from whom he received it and be taken to have notice of all that 
the other knew concerning it. This rule has ſince been adopted 
by Lord Kenyon in a late caſe of Good v. Coe at Niſi Prius, where 
the plaintiff had taken the note on which, he ſued for a valuable 
conſideration three months after it was due; and it appearing 


(a) Cited ia Brown v. Davies, ante, 3 vol 83. 
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that the note had been loſt by the true owners, and that the perſon 


rom whom the plaintiff received it had notice of this, his Lordſhip 


Boyer am 


ag inf 


Sree 
LIN S. 


held on the principle above mentioned that the plaintiff was not 
entitled to recover. Then it was attempted to diſtinguiſh this caſe 
from thoſe by ſaying that this was a banker's check, and that ſuch 
ſecurities are due at all times whenever prefented. But it is in 
truth and in legal conſideration a bill of exchange according to 
the cuſtom of merchants; it is declared upon as ſuch, and could 
not have been declared on in any other manner. And in the next 
place the time of its becoming due is within a reaſonable time 
after it bears date, and not at any diſtance of time. What that 
reaſonable time is was conſidered in Metcalf v. Hall (a), and in 
Tindal v. Brown (b). In ſtriftneſs it ought to be preſented the 
fame day if there be time and the parties live in the ſame place, 
or if not within the banking hours of the next day at fartheſt; 
if the parties live at a diſtance the draft ſhould be ſent by the firſt 
poſt. But though circumſtances may happen to excuſe a party in 
this reſpect of laches, of which the Court and jury muſt judge, ſtil 
however it ſhews that what ſhall be conſidered as a reaſonable 
time is not altogether at the diſcretion of the holder, as the argu- 


ment on the other ſide aſſumes; and at all events nine months 


mult be admitted to be an unreaſonable time. Beſides, it is clear 
that the holder of a banker's check, not preſenting it in reaſonable 
time, runs the riſk of the banker's ſolvency; for if the latter be. 
come inſolvent the drawer of the check would certainly be dif- 
charged by the lachcs of the holder. This differs the caſe from 
that of bank notes and other caſh notes of private bankers, to 
which it has been compared, by keeping which the holder dges not 


riſk loüng any part of the ſecurity by laches, there being only 


the drawers reſponſible for the payment; and Lord 1angfeld (aid 
in Heylyn v. Adamſon (c), that while a promiſſory note continues 
in its original ſhape it bears no ſimilitude to a bill of exchange, 
but the reſemblance begins when it is indorſed. There is 
another ſtrong diſtinction between the caſes; for bank notes and 
other like notes are negotiable, and are ſo conſidered by the parties: 
whereas a banker's check is not ſo conſidered, and whoever re- 


ceives it in payment takes it on the credit of the perſon giving it, 
and not on the intrinſic credit of the inſtrument itſelf. As to the 
argument that the draft owght in conſcience to be conſidered as ſo 


(a) Tr. 22 Gee. 3. B. R. (5) Arte, 1 vol. 167. (c) 2 Burr, 676+ 
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much money appropriated by the drawer to the uſe of the holder 
in the banker's hands, the ſame conſideration might apply to fave 

the laches of the holder in general caſes of bills of exchange. 

But what the defendants contend for here is not that they were diſ- 

charged by the mere circumſtance of the plaintiffs having taken 

the draft ſo long after it bore date, but that in confequence thereof 
the plaintiffs ſhall be deemed by the rule of law to have had notice 
of. the tranſaction between the detendants aud Muilman and 
Nantes; and that the defendants may ſet up the fame defence in this 
action which they might have done if it had been brought by 
Muilman and Nantes, upon whoſe credit the plaintiffs too the draft. 
Thirdly, If by law the defendants were diſcharged from the pay- 
ment of this draft in conſequence of the conlideration having 
failed as between them and Muilman and Nantes, in whoſe ſitua- 
tion the plaintiffs muſt ſtand, then the ſubſequent promiſe to pay 
by the defendants, even if it could be conſidered as an abſolute 

one, is void, and cannot give a ground of action, as was holden in 
Blzſard v. Hirſt (a), and Goodall v. Dolley (b). But beſides, it was 

only a conditional promiſe, and the plaintiffs have not performed 
the condition required of them. 

Lord Kenyon, Ch. J. The caſe of Brown v. Davies came 
b:fore me at Niſi Prius very ſoon after I took my ſeat in this 
Court; and the grounds on which I then proceeded were ſuch as 
my own reaſon ſuggeſted to me at Gwi/dhall, not being then much 
acquainted with the practice at Niſi Prius. I then thought that if 
a perſon gave a check on his bankers and meant to act honeſtly, 
he would not afterwards alter the ſtate of his accounts ſo as not 
to leave a ſufficient ſum in his banker's hands to anſwer that de- 
mand, but that ſo much money ſhould at all events be appro- 
priated to the payment of the check; and if that were done, no 
inconvenience could poſſibly ariſe to any perſon; and I obſerve 
in a caſe in Lord Raymond (c) that ſuch was Lord Holt's opinion. 
But when that caſe was brought before this Court on a motion for 
a new trial, it appeared that there was a rule in ſuch caſes that the 
party taking a bill of exchange after it is due takes it ſubject to 
all the equity to which the party from whom he takes it is liable. 
And I do not mean to call that rule in queſtion now; though in 
that caſe T grounded my opinion on the particular circumſtances of 
the caſe, i appearing on the face of the bill that it had been diſ- 


60 5 Bar 2670, (b) Ante, 1 vol. 713+ (c) 9 v. Walcot, 1 Ld. Raym. 575. | 
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honoured; I thought that that diſtinguiſhed it from the general 


w—— caſe, and that diſtinction was not denied by the majority of 


EHM 
againſt 
STtr- 
LING, 


the Court. However I do not wiſh to {et __ queſtion afloat 
again. 

At the time of this 10 1 PURE there was a diff-rence he. 
tween bankers checks and bills of exchange, and that the rule 
adopted with regard to the latter did not apply to the former: but 
on further conſideration I do not think that that diſtinQion ; is well 
founded. But the defendants' poſition that bankers' checks are not 
confidered by merchants as negotiable inſtruments appears moſt 
extraordinary; for this very inſtrument, on which the action is 
brought, ſhews the contrary: it was made payable to Deb/on or 
bearer, and inſtead of being given to Deb/on, to whom it was pay- 
able in the firſt inſtance, it was immediately delivered to thoſe 
under whom the plaintiffs claim. 

Let us conſider the particular circumſtances of this cafe, on 
which alone my opinion proceeds. 'The propoſition on which the 
defendants rely is, not that the plaintiffs have not given a valuable 
conſideration for the check, nor that the bankers on whom the 
check is drawn had not aſſets in their hands to pay it, nor that the 
plaintiffs when they took it conceived any doubt but that the de- 
ſendants would pay it, but that they (the defendants) on the 15th 
of November 1796 ſent this check into the world with its own 
death-wound about it, and that it was not negotiable at all, even 
when it was iſſued by them: and after having perplexed the world 
with the confuſion of dates occaſioned by their own act, they now 
have the audacity to ſay in a court of juſtice that becauſe pay- 
ment was not demanded by the plaintiffs nine months before it 
was even iſſued by themſelves payment of the bill cannot be en- 
forced at all. But thisis too groſsa fraud to be praCtiſedon the plain- 
tiffs, who are bona fide holders of the bill. The rule eſtabliſhed 


in Brown v. Davies and in the other caſe there referred to was 


framed to exclude fraud, and it profeſſed to be founded on grounds 
of juſtice. Whereas here the demand is founded in juſtice; and all 
the difficulty is occaſioned by the defendants themſelves who iſſued 


this bill with the objection, of which they now wilh to take ad- 


vantage, appearing on the face of it: but I am clearly of opi- 
nion on principles of law as well as juſtice that it is not compe- 
tent to them to take this objection. 

GRosk, J. When this motion was firſt ds” I thought i it a 


queſtion of great i as it appeared to break in upon the 
rule 
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rule laid down in the caſes referred to; but it now turns out that 
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the particular circumſtances of this caſe take it out of the general ———— 


rule. To determine that the plaintiffs cannot recover would be 
permitting the defendants to practiſe a groſs fraud. 

LAWRENCE, ]. I agree that this caſe depends on its own parti- 
cularcircumſtances, and that it ought not tobe governed by the de- 
ciſion in Brown v. Davies. It was evidently the intention of the par- 


ties that this check ſhould be a negotiable inſtrument; for though it 


was drawn in favorof Dobſon or bearer, it was immediately put into 
the hands of Muilman and Co. And when it is conſidered that it 
was not iſſued until nine months after it bore date, it could not 
have been intended by the defendants that the date of the bill 
ſhould throw any difficulty on the holder. It was manifeſtly 
the intention of the parties that if Muilman and Co. paid their 
acceptance they ſhould be at liberty to paſs this check to whom 
they pleaſed; and if ſo, it was not neceſſary for the plaintiffs 
to inquire how Muilman and Co. got poſſeſſion of the check. 
Therefore as between theſe parties the rule laid down in Brown 
v. Davies does not apply, though I think it ought to obtain in all 
other caſes, and that it is not infringed by a determination i in 
fayor of the plaintiffs in this caſe. 

Rule diſcharged. 


— — 
TauNroN againſt Cos rx. 


N replevin for taking the plaintiff's cattle in a certain cloſe 
called Aftor”s Eyott, the defendant avowed the taking under a 
demiſe of the locus in quo from the Warden and College of Al. 
Souls, Oxford, who were ſeiſed in fee, to one Fack/on for twenty 
years from the 1ſt January 1788, and which Fack/on demiſed to 
the defendant for a year from 21ſt December 1788, and ſo from 
year to year as long as both parties pleaſed, by virtue of which 
the defendant entered and was poſſeſſed at the time when he diſ- 
trained the plaintiff's cattle damage feaſant. To this the plaintiff 
pleaded in bar, that before the demiſe to Cefar Fack/on made his 
will and appointed certain perſons executors, and afterwards on 
the 20th March 1795 died, whereby the ſaid executors became 
entitled to the reſidue of the term, and that they ſold and aſſigned 
the ſame to the plaintiff, who being poſſeſſed of and entitled to the 
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1797. the 21ſt December 1796 gave the defendant notice to quit, by force 
; of which the demiſe to him determined ; after which the plaintiff 


TAUuN TOR 
Sed entered into the locus in quo and put his cattle therein, as he law. 


corn. fully might for the cauſe aforeſaid, &c. Replication by the de. 
fendant that he ought not to be barred, &c. becauſe he did not 


quit or give up the poſſeſſion of the ſaid place in which, &c. to the 
plaintiff, or in any manner abandon the poſſeſſion of the ſame in 
purſuance of the notice to quit; but on the contrary continued to 


hold the poſſeſhon thereof after the ſaid 21ſt December until and 


at the ſaid time when, &c., and from thenceforth continually has 


been and ſtill is in poſſeſſion of the ſame, &c. To this there 


was a general demurrer, and joinder. 
Word in ſupport of the demurrer was ſtopped by the Court, 
who aſked Williams Serjt. for the defendant whether it was poſ- 
Gble to ſupport the replication. 
Williams Serjt. ſaid he could diſtinguiſh this caſe from Tayhr 
v. Cole (a), where the ſheriff, to an action of treſpaſs for breaking 
and entering the plaintiff's houſe and expelling him, pleaded as to 
the expulſion that he entered by virtue of a writ of execution and 
aſſigned the plaintiff's intereſt to T. H., who afterwards entered 
&c. and peaceably and quietly expelled the plaintiff, &c. : whereas 
here it appears that the plaintiff entered upon the defendant's po 
ion, and that the latter retained the poſſe ſſion ſtill; ſd that if 
the plaintiff could juſtify his act in this caſe, it would diſpenſe in 
future with the neceſſity of bringing an ejectment where the party 
is entitled to enter againſt another who holds the pofſeſſion. 
Lord Kenvon, Ch. J. The caſe is too plain for argument, 
Here is a tenant from year to year, whoſe term expired upon a 
proper notice to quit, and becauſe he holds over in defiance of law 
and juſtice he now attempts to convert the lawful entry of his 
Jandlord into a treſpaſs. If an action of treſpaſs had been brought 
It is clear that the lanclord could have juſtified under a plea 
of liberum tenementum. If indeed the landlord had entered with 
a ſtrong hand to diſpoſſeſs the tenant by force, he might have been 
indicted for a forcible entry; but there can be nodoubt of his right 
to enter upon the land at the expiration of the term. There is not 
the ſlighteſt pretence for conſidering him as a treſpaſſer in this 
Caſe 3 and therefore there mult be judgment for the plaintiff. 
GRoOSE J. and LawRENCE J. concurring, 
1 udgment for the plincf (3), 


() Ante, 3 vol. 292. 
(b) Vide Birch v. Wright, ante, 1 vol. 327, 8. the action of ejectment ſuppoſes ibs 
dciendant to be a treſpaſſer, 
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Dok on the Demiſe of LEE ComPrRE againſt Hicks 
| and Another. 


1* ejectment for a manor meſſuages and land in the pariſh 
of Winchcombe in the county of Glouceſter, the declaration con- 
tained two counts, one laying the demiſe on the 25th March 1794, 
| the other on the 3d June 1797. A general verdict was taken for 
the leſſor of the plaintiff at the trial; and a new trial was moved 
for and a rule to ſhew cauſe obtained on two grounds; iſt, {which 
went to both counts) that the leſſor of the plaintiff who claimed 
and was entitled to the premiſes under the will of Thomas Compere 
could not recover, not having the legal title in him, which was 
then outſtanding in truſtees under the will. 2dly, (which went 
to the firſt count only) that while the premiſes were in the poſ- 
ſeſhon of Anthony Compere (brother of the deviſor) as tenant for 
life under the ſame will under whom the defendants claimed, he 
levied a fine, and the leſſor of the plaintiff whoſe right of entry 
was not thereby bound, not having made an actual entry 
before the 2d June laſt, could not recover upon the firlt demife 
which was antecedent to that time. 

By the will of Thomas Compere in 1747, on which the firſt 
queſtion turned, after ſeveral deviſes, he deviſed “ his lands and 
« hereditaments in the pariſh of Vinchcombe, &c. after the deceaſe 
« of his wife to his father A. C. for life, remainder to John 
« Compere for life, and from and after the determination of that 
« eſtate unto truſiees and their heirs in truſt to preſerve contingent 
« remainders from being defeated, and to make entries and bring 
« ations, c., nevertheleſs to permit the ſaid John Compere to re- 
© ceive the rents and profits during his life: and from and after 
« his deceaſe, unto the firſt and other ſens of the bedy of the ſaid J. C. 
« in tail male ſucceſſively, and in default of ſuch ifſue upto his 
« brother Anthony Compere (by whom the fine was levied) for life, 
« and after that ęſlate determined unto the ſaid truſtees and their 
« heirs to preſerve the contingent remainders in manner aforeſaid ; 
« and from and after the deceaſe of his brother A, Compere, to the 
« firſt and other ſons of his body in tail male ſucceſſively, and for 
want of ſuch iſſue unto his nephew R. Auſtine for life, and 
c after that eſtate determined unto the ſaid truflees and their heirs in 
* manzer aforeſaid; then to the firſt and other ſons of his body in 
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fine, though it is no bar to thoſe in remainder, yet it ſeems that a remainder-man maſt make an actual 
emiry before he can maintain an ejectment; and where an entry is neceſſary the demiſe muſt be laid 


alter it. 
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-nyo7:! © tail male ſucceſſively ; and for want of ſuch iſſue unto his couſin 
— 6. Compere for life, then to the truſtees and their heirs in man. 
— « ner aforeſaid, then to the firſt and other ſons of his body ſuc. 
flies. ceſſively in tail male; and for want of ſuch iſſue unto the firſt 
: « ſon of T. Compere deceaſed for life, then to the truſtees and 
ic their heirs in manner aforeſaid, then to the firſt and other ſong 
4 of his body ſucceſſively in tail male; for want of ſuch iſſue then 
« to the ſecond fon of the body of the ſaid Thimas C. deceaſed 
c for lite, then to the ſaid truſtees in manner aforeſaid ; then to the | 
&« firſt and other ſons of his body in tail male ſueceſſively, and for 
& want of ſuch iſſue unto his own right heirs for ever.” He alſo 
deviſed other parts of his eſtate in the ſame manner, interpoſing 
the limitations to truſtees to preſerve contingent remainders after 
the determination of ſeveral other eſtates for life,“ to them and 
« their heirs.in manner aforeſaid,” except in one inſtance, where 
the limitations to the heirs of the truſtees is omitted, though it was 
to them in manner aforeſaid. 
The leſſor of the plaintiff claimed under one of the limitations 
G ſubſequent to the deviſe to truſtees and their heirs, and to the life- 
| eſtate to A. Compere by whom the fine was levied. | 
Plumer, Leycęſter, and Mills, ſhewed cauſe. As to the fitſt ob- 
jection; although the limitations to the truſtees are in terms made 
tothem and their heirs, generally, without confining their eſtate to 
the reſpective lives of the tenants for lives, yet upon the whole of the 
will it appears plainly to have been the intentionof the deviſor that 
the truſtees ſhould not take a fee abſolute, but merely conditional, 
ſo long as the eſtates for lives endured. This appears, 1ſt, becauſe 
the purpoſe of the limitation is expreſſed to be to preſerve the con- 
tingent remainders from being defeated, and to permit the tenants 
for lives to receive the profits during their lives. 2dly, The 
limitations to the truſtees and their heirs are upon the reſpeQive 
determinations of the life-eſtates, but the deviſes over are upon the 
deceaſes of the tenants for life ; thereby ſhewing the meaning of the 
deviſor to be that the limitations to the truſtees and their heirs 
ſhould enure in caſe of the determination of the life eſtates by any 
other means than by the deaths of the tenants for lives, and that 
in thoſe events the deviſes over ſhould take effect. 3dly, The 
deviſes over are of legal eſtates, and not merely to the uſe of the 
reſpective takers, as they would have been had the deviſor con- 
ſidered that the firſt limitation to the truitees and their heirs ſtil 
ſubſiſted. Athly, If the abſolute fee were intended to be limited 
to the truſtees by the firſt deviſe to them, it would have been un- 
| 7 1 — neceſſary : 
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neceſſary to have created the ſame eſtate again after each ſucceſ- 


Gye deviſe to the ſeveral tenants for lives. This was neceſſary to beꝛꝗʒ 


done according to the plaintiff's conſtruction: but according to the 
defendant's conſtruction all the deviſes to the truſtees in fee after 
the firſt were ſuperfluous; becauſe all the ſubſequent eſtates would 
have been equitable eſtates, and conſequently the contingent re- 
mainders would have been preſerved without the repetition of the 
{ame deviſe ſo often to the truſtees. And where one conſtruction 
is conſiſtent with the words of the will as they ſtand and another 
will have the effect of rendering many of the proviſions nugatory, 
the Court are bound to adopt the former. Upon the whole 
therefore the meaning is as certain as if the words © during the life 
« of the tenant for liſe“ had been reſpectively inſerted after the 
deviſes to the truſtees and their heirs. It is true that in Boteler 
v. Mlington (a), where the words“ during the life of the tenant for 
life” were omitted after a limitation to truſtees and their heirs 
to preſerve contingent remainders after an eſtate for life given, 
the Lord Chancellor decreed a conveyance of the legal eſtate by the 
ſurviving truſtee to the ceſtuy que truſt after the death of the 
tenant for life : but that was in the caſe of a purchaſer, where the 
conveyance was required ex majori cautela, and not from any 
doubt of the Lord Chancellor; for his own opinion (5) was that 
the truſtee had not the legal eſtate ; but his Lordſhip thought that 
at all events he was bound to compel the truſtee to join in the 
conveyance upon the prayer of him for whom the truſt, if any, 
was created, in order to put the matter out of doubt. In Venables 
v. Morris (c), where there was ſuch a general limitation to truſ- 
tees in fee, omitting the uſual words © during the life of the tenant 
for life,” Lord Kenyon ſeemed indeed to conſider that the legal 
eſtate continued in the truſtees : but in that caſe there were no 
ſubſequent limitations, which ſhewed the intent to be otherwiſe, 
and in ſome events ſuch a conſtruction might be neceſſary to give 


effect to the power reſerved (d). As to the ſecond objection, re- 
ſpecting the verdict being entered on the firſt count; that depends 


on the queſtion, whether the fine levied by Anthony Compere, the 
tenant for life, had any operation: if it had, it mult be admitted 
that an entry was neceſſary to avoid it; and then according to 
Berrington v. Parkhurſt (e), the demiſe muſt be laid after the 


(a) 1 Bro. Ch. Caſ. 72. 
e) Ante, 342. 


(5) But this does not appear in the printed report. 
(d) Vid. eſt, 438. (e) 2 Stra. 1086. 
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1797. een But the fine of a tenant for life is merely void. In 
— — Goodright d. Hare v. Board and Jones (a) the general principle 
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was laid down from 9 Rep. 106. 4. that a fine does not bar any 
eſtate in poſſeſſion, remainder, or reverſion, which is not deveſted 
and put to a right; and that if the party to a fine be in of a ſ:ifn 
or poſſeſſion conſiſtent with the intereſt intended to be barred, the 
fine does not deveſt it, and therefore it is no bar. Now here the 
poſſeſſion of the tenant for life who levied the fine was conſiſtent 
with the eſtate of thoſe in remainder. 

Erftine, Williams Serjt. and Abbot, contra. The queſtion is not 
whether it were neceſſary for the purpoſe intended by the deviſot 
that the truſtees ſhould have taken a fee; but the Court muſt de. 
cide upon what he has expreſſed ; and he has limited the fee to 
them in expreſs and technical terms. There is no inſtance where 
the Court have cut down an expreſs deviſe in fee to an eſtate for 
life upon a mere implication of intent. In ſome caſ' s, where an 
eſtate has been deviſed to a man and his heirs and in default of 
iſſue of his body then over, the Court have ſaid that the ſubſe. 
quent words explain what kind of heirs were meant, namely, 
heirs of the body: but that is ſtill giving a meaning to all the 
words. Whereas the conſtruction propoſed here can only be made 
by re jecting the limitation to the heirs altogether. At any rate the 
Court will not adopt ſo forced a conſtruction, unleſs it be ab- 
ſolutely neceſſary to carry into effect the general intent of the de- 
viſor: but that general intent may take effect as well by giving 
the legal eſtate in fee to the truſtees, as by confining it to the lives 
of the ſeveral tenants for lives. The mere circumſtance of the 
deviſe in fee to truſtees being repeated ſeveral times cannot in itſelf 
furniſh a ground for deciding that they took a leſs eſtate in the 
firſt inſtance. It has often occurred in other caſes, and no ſuch 
argument was ever before attempted to be drawn from it. The 
fee was conſidered as paſſing to the truſtees in both the caſes al- 
lu:ted to, although the object of interpoſing truſtees was as in this 
caſe intended only for a particular purpoſe. And it never yet 
was conſidered that the duration of the eſtate to truſtees and their 
heirs was limited to the neceſſity of the purpoſe for which the 
eſtate was created. As to the ſecond point, the caſe of Clerke 
v. Pywwell (5) ſhews that an entry was neceſſary to avoid the fine 
in this caſe ; ſo that at all events the verdict can only ſtand on 
the ſecond count. 


(e) A. 23 Geo. 3. B. R. Cruiſe on Fires, 251. (6) 1 Saund, 319. 
10 Lord 
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Lord Kenyon, Ch. J. I am glad to find, on looking through 
the whole of this will, that the truſtees did not take the abſolute 
fee; for though, if they had taken ſuch an eſtate, the preſent claim- 
ant who is unqueſtionably entitled to the beneficial intereſt in the 
eſtate would not ultimately be diſappointed, yet he would be 
driven to a more expenſive and circuitous mode of proceeding in 


order to obtain it. 


the whole will; and I agree with the plaintiff's counſel that taking 
the whole inſtrument together it appears that he intended that 
the truſtees ſhould only take during the lives of the ſeveral tenants 
for life in order to protect the contingent remainders, though the 


words during the life of the tenant for life are not inſerted in the 


will in the limitations to the truſtees. If he did not intend this, 
all the ſubſequent remainders to the truſtees were abſolutely nu- 
gatory. The doubt merely ariſes from the inaccurate penning of 
the will, which was evidently drawn by a perſon ignorant of the 
What I rely upon is this, that taking the ſeries of li- 
mitations all together, it appears that the deviſor thought that the 


profeſſion. 


whole intereſt in the eſtate was not veſted in the truſtees by the 
firſt limitation, becauſe he thought it neceſſary aſterwards to give 


caſe of Boteler v. Allington ought not to be relied on as an au- 
thority, becauſe that was an amicable ſuit; and the bill was filed 
merely to remove all doubts. And with regard to that of Venables 

v. Morris, it is clearly diſtinguiſhable from the preſent. There I 
threw out an opinion that the truſtees took the abſolute fee by the 
ſecond limitation to them; and on further conſideration (a) I am 


now clearly of the ſame opinion. 


There it was abſolutely neceſ- 


ſary that the fee ſhould be in the truſtees; for the tenant for life 
(the wife) had a power of appointment, and if in exerciſing that 


power ſhe had introduced any contingent remainders, they might - 


all have been defeated if the uſes were not executed in the truſ- 


tees. On the ſame principle therefore that it was neceffary in that 


caſe that the truſtees ſhould have the legal eſtate, to anſwer the 
intention of the parties, I think it is not neceſſary in this caſe that 
they ſhould take the legal eſtate for a longer term than during the 
lives of the tenants for lives, ſince this nn will beſt an- 
ſwer the intention of this teſtator. 

On the ſecond point I am inclined to yield to the defendant's 
objeQion : but it is not neceſſary to diſcuſs that point in this cafe, 
lince the plaintiff 5; is at all events entitled to a verdict on the ſe- 


va. VII. 


(la) See the next caſe, 
| Fi 


5 — 


them the ſame eſtate after all the ſubſequent eſtates for life. The 
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1797. eond count. And if the plaintiff be entitled to the mean profits 
antecedent to the day of the demiſe laid in that count, he may 
** recover them notwithſtanding this verdict by proving his title 
Hicks. before that period. 
Per Curiam, | Let the verdict be entered for the 
ies 10 4297111 f 1001 plwaintiff on the ſecond count. 


VæVARIEs and Wife againſt Morrrs and Another. 


Argos TE. following certificate was ſent by the Court to the Lord 
1 _ Chancellor, in this caſe (vide ante, 342.) We are of opinion 
dh 1 that the eſtate limited to Robert Lloyd and Rowland Edwards, on 


—_— o the determination of the life of Hannah Morris, was an uſe exe. 


truſtees and cuted in them in fee (a); and that the appointment made by her 
—＋ did not create any eſtate which could unite with the life eſtate of 
life to pre- Sampſen Morris, and that it could only give an equitable eſtate to 
——— the perſon who at his death ſhould anſwer the deſeription of his 


14 right heir. And we are of opinion that neither Randal Morri; 
the wife for nor Elizabeth V. enables took any legal intereſt in the premiſes 1 in 


life, remain queſtion. 


der to the ; 
truſtees and 
their 2 a | : Kenyon. 
ife ) i 
truſt Wa 5 | | N. Gree. 
port the con- . Lawrence.” 


tingent uſes 
and eftates thereinafter limited, remainder to the firft and other ſons in tail, remainder to the wife in tail, 


remainder in default of iſſue to ſuch perſons and for ſuch eſtates as ſhe ſhould appoint, &c. ;—held that 


the truſtees took a legal eſtate in fee after the determination of the wife's life eſtate, and that all the 
ſubſequent limitations were truſt eſtates : held alſo that an appbintment by the wife to the uſe of the right 
heirs of the huſband could not unite with the antecedent life eſtate of the buſband, but could only give 


an equitable elate to the en who at his death ſhould anſwer the deſcri ption of his right heir, ; 


(a) See the preceding caſe, 


£ 
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Wedneſdey, The Kino againſt The Inhabitants of UewRLi. 


Nov. 229d, 


3 _ Norfolk ſeſſions confirmed. an i order of two juſtices, by 


| been hired which Sarah Brown was removed from the pariſh. of Down- 


for a year, Aon Market to Upvell, and ſtated the e caſe for the 
was beaten 
by her maſ- Opinion of this Court. 


ter 16 days 


before the end of the year, on which ſhe defired him to diſmiſs ber from his ſervice threatening t 
apply to a magiſtrate for redreſs: the maſter paid her her whole year's wages and told her ſhe might ſerve 
the remaiader 


on the years but the ſeryant weat 2 that the ſervant gained no I 
8 


A oU - ©} ——-— — — _ 


is THE TairTY-EIGHTH YEAR os GEORGE III. 


The. pauper was hired at Michaelmas 1791 by J. Failes of Up- 
well for a year, and continued in his ſervice until within fiſteen or 
fxteen days before the following Michaelmat, when her maſter 
kicked and beat her; the pauper complained to her father of this 
l- treatment, and in conjunction with her father required her 
maſter to diſmiſs her from his ſervice, under a threat of applying 
to a magiſtrate for redreſs on account of the aſſault; the maſter 
then paid her the whole of her wages, and told her ſhe might 
ſerve the remainder of the year, but the pauper refuſed ſo to do, 
and immediately left the ſervice. 

When this caſe was called on for argument, 

The Court [aid there was no queſtion in it ; for that according to 
the facts ſtated it muſt be conſidered as an agreement by both par- 
ties to put an end to the contract ſeveral days before the expiration 
of the year, and conſequently that the pauper had gained no ſet- 
tlement in Upwel/. And that the caſe of R. v. nn (a) was 
decifive of the preſent. 


Per Curiamn 5 Both orders quaſhed. 


Mingay and Hulton were to have argued in ſupport of the or- 
der of ſeſhons, and Erſkine againſt it. 


{a) Ante, 3 vol. 754. 


The Kino againſt The Sheriff of MippLEs x. 


IBBS having, on a former day, obtained a rule to ſhew cauſe 

why a'writ of attachment which had been granted againſt 

the ſheriff in a cauſe of Sadler v. Sheridan ſhould not be ſet aſide 
on payment of cofts ; 

Marryat, on ſhewing cauſe, now objected to the reading of the 
affidavits in ſupport of the rule, becauſe they were intitled 
The King againſt The Sheriff of Middleſex :“ whereas, the at- 
tachment not having in fact iſued, the affidavits ought to have 
been entitled in the original cauſe, according to the rule laid down 
in Wood v. Webb, ante, 3 vol. 253. But 

De Court ſaid chat, as the attachment had been granted, the 
aſhdavits were properly intitled. An they en the' counſel 
to ſhew cauſe on the ED 
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A conſign- 
or's right of 
ſtopping 
goods in 
tranſitu is 
not taken 
away by the 
conſignee's 
having part- 
ly paid for 
the goods. 
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Hopes ud Another Aſſignees of Ebwanp Wann 
| a Bankrupt again/t Lov. 


IN trover to recover the value of 1381 firkins of butter, which 

was tried at the laſt aſſizes for the county of Cumberland before 
Roole Juſtice, a verdict was found for the plaintiffs for 3221. ſub. 
ject to the opinion of the Court upon the following caſe. The 
plaintiffs claimed as aſſignees under a commiſſion of bankrupt 
againſt Edward Ward dated the 25th March 1797. In the be. 


ginning of February, prior to his bankruptcy, the bankrupt, who 


was a butter merchant reſident in Cumberland, purchaſed ſixty fr- 
kins of butter of one Cowper at 41s. per firkin, and paid one half. 
penny earneſt. | It was originally agreed that Ward was to yay 
40l. of the purchaſe money in'caſh upon the Tuęſday ſe'nnight 
following the contract, and on which day the butter was to be 
delivered ; the 4o/. was not paid on the day ſpecified, but on 


that day 22 lodge of Coꝛuper 441 other firkins of butter, 
making i in all 104Z, and Cowper being indebted to Ward in the 


ſum of 20/. Ward in addition to that ſum paid him 30 J. more on 


account of the butter, and having promiſed ro ſend him a bill for 


100. he afterwards did ſo ; but that bill when it became due waz 


not paid. On the ſame day that the latter contract was made with 


Cowper, Ward purchaſed of one Wilſon 34 firkins of butter, and 
both Cœæuper and Wilſon agreed to deliver the butter to one Golding 


à carrier; who ſaid on his examination that he carried it on £d- 


ward Ward's account to be forwarded by him to Stockton in its 


way to London. And at the ſame time Ward defired that the butter 


might be marked with the initials C. V., (meaning Ghrifopher 


Ward his brother in London,) to whom he uſually ſent his butter 


conſigned: for ſale on his own account, and which initials the 
bankrupt had conſtantly uſed for ſeven years upon ſuch conſign- 


ments. The butter was accordingly delivered on the appointed 
day by the vendors to Golding the catrier, who was defired by the 


bankrupt to forward the butter as uſual to one M illinſon the whart- 


inger uſually employed by the bankrupt at Sroabton, to be by him 


ſhipped for London. When the butter was delivered to Go/ding 
the carrier, he entered it in his book and way-bill in the name of 
EZuuard Ward, and carried it on Ward's account; and the ven- 


dors told him Ward was to pay the carriage. Golding the carrier 
carried the firkins as far ag Bowes, and there delivered them to 
8 | one 


IN THE THiRTY-EIcuTa Year or GEORGE III. 


one Savage, another carrier, who received no other inſtructions 
but from the way-bill, which only ſhews from whom they come, 
and from that he knew what to do with them, He proceeded 
with them to Stockton, and they were delivered by him to Wilkin- 
ſon the wharfinger, who had frequently received butter on Ward's 

account for the purpoſe of carriage, and who had general direc- 
tions from E. Ward-to fend to C. Ward in London. Wi lkinſon, 
when he received to 138 firkins in queſtion, underſtood that he 
received them on E. Ward's account, and immediately on their 
arrival wrote a letter to E. Ward acknowledging the r receipt of the 
butter, aud alſo one to C. Ward to acquaint him of the ſame fact 
and of the-name of the ſhip by which they were to be forwarded 
to London. Before the butter reached London, C. Ward and E. 
Ward both topped payment and became bankrupts; and the de- 
fendant as agent of Cauper and Wilſon got poſſeſſion of the butter 
on its arrival in the River, and upon a demand made on behalf of 
the plaintiffs refuſed to deliver it, ſaying he was indemnified by 
Couper and Wilſen, and admitting that he had ſold it for the price 
for which the damages are aſſeſſed. In June laſt Cowper tendered 
to the plaintiffs the bill for xool., which had been given by E. 
Ward to him, and the money which he had received, but the 
plaintiffs refuſed to receive the ſame. 

Park, for the plaintiffs (a), admitted that where goods w were bar- 
gained for, to be delivered at a diſtant place, the contract was am- 
bulatory till the delivery; according to what was faid by Aſoburſt J. 
in _Lickharrow v. Maſon(b). But here, he contended, that the 
vendor could not ſtop the goods in tranſitu. 1ſt, Becauſe there 
was a delivery to the vendee or his agent. 2d, Becauſe there had 
been a part payment for the goods. 3d, Becauſe, there was an 
antecedent debt from the vendor to the bankrupt, for which the 
bankrupt had a lien in equity on the goods; and which ſum at 
any rate ought to have been tendered, as well as the money im- 
mediately advanced on the goods. Iſt, The delivery of the goods 
to Golding the carrier, according to the terms of the contract, by 
the direction of the bankrupt, was a delivery to the bankrupt him- 
ſelf. It is ſtated in the caſe that Golding received them on the 
bankrupt account. In order to defeat the vendor's right of ſtopping 
in tranſitu it is not neceſſary, as was holden in Ellis v. Hunt (c), 
that the goods ſhould come into the actual poſſeſſion of the ven- 


(a) On a former day in this term. (5) Aue, 2 vol. 71. 


(e) Ante, 3 vol. 464. | 
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1797. dee. That cafe turned on the fact of the proviſional aſſignee 95 
eee under the vendee's commiſſion having taken poſſeſſion of the Lc 
1 goods while in the warehouſe of the inn where the carrier put up Cl 
„r. by fixing his mark upon them. Now here the bankrupt's mark pa 
was upon the goods at the time they were delivered to Golding as be 

his ſpecial agent. It was holden in the preſent Term, upon a mo- pe 

tion for a new trial in a caſe of "Fowler and another aſſignees of ye 

Hunter and Co. v. M*Taggart and Co., tried before Groſe J. at m 

Briſtol, that a delivery of goods into a ſhip chartered by the w 

vendee, who afterwards became a bankrupt, was a delivery to ti 

him, ſo as to defeat the vendor's right to ſtop in tranſitu; though ſc 

it might as well have been contended there that the dehvery was tl 

only for the purpoſe of conveyance to the place of their deſti- ſ 

nation. But further, there was a delivery of the goods by the t 


particular direction of the bankrupt to Wiſtinſan at Stockton, who b 
(the caſe ſtates) was wually employed by the bankrupt, and who wag 1 
acting under general inſtructions from him to receive ſuch goods | 
and forward them to his brother in London. Therefore ſuppo- i 
ſing that the poſſeſſion of Golding in the firſt inſtance. might be 
conſidered as common to both the parties, yet Wilkinſon to whom 
a ſpecial delivery was made by the order of the bankrupt caunot 
be conſidered as a common agent between them: and chat diſtin- 3 
guiſhes this caſe from others which may be cited. 2dly, Here is | 
a part payment, in which caſe the right of Ropping i in tranſitu 
cannot attach at all. For it is clear that the vendor can have no 
right to reclaim ſuch part of the goods for which he has aQtually 
received the value; and as the contract i is entire, no apportion- 
ment can be made, and therefore the part payment n muſt be bind- 
ing upon the whole, and cannot be Spplied to any ſpecific parcel, 
Eeſides, the vendors have ſeized the whole. After goods have been 
ſold, though the vendors are not bound to accept leſs than the full 
value, yet if they agree to accept a part payment, the contract can 
only be reſcinded by mutual conſent : ſomething is required to be 
done by both parties for that purpoſe, namely, the re-delivery of 
the goods on one ſide, and the re-payment of the money advanced 
on the other. The fact of a part payment has been conſidered 
as excepting the caſe out of the general right of ſtopping in 
tranfitu. In Wiſeman v. Vandeput (a), which was the firſt caſe 
in Chancery of the kind, the rule was laid down that the vendors 
might ſtop in tranſitu, the vendees having pn” na money for the 


TEE 


(a) 2 Vern, 203. 


goed: 4 


in THE TnIxTT-Ichrn Year or GEORGE Ill. 
gode. So in the caſe of the aſſignees of Burghall v. Howard (a) 


150 Mansfield ſaid that he had known it ſeveral times ruled in ———— 


Hopc$sonN 


Chancery, that where the conſignee becomes a bankrupt, and ns 

part of the price has been paid, the conſignor may ſeize the goods 
before they come into the hands of the conſignee. 3dy, Sup- 
poſing the right of ſtopping in tranſitu ſtill to remain in the 
vendor, yet the right itſelf being founded on equitable principles 
mult be-exerciſed according to the juſtice of the particular caſe, 
which cannot be done without putting the vendee in the ſame ſi- 
tuation as he would have been in ſuppoſing. he had continued 
ſolvent ; in which caſe, in the preſent inſtance, beſides etring, off 
the money already paid on the goods, he would have a right to 
{:t off the antecedent debt due to him from one of the vendors 
to the amount of 20%, of which ſum a tender ought alſo to have 
been made; and for which he had a lien in equity on the goods, 

In Wiſeman v. Vandeput (5) the Court, in decreeing for the ven- 
dor's right to ſtop in tranſitu, alſo decreed that an account ſhould 
be taken if any thing were due ſrom them to the TO and if 
ſo, that that ſhould firſt be paid to them. 

Chambre contri. _ Iſt, Here was no ſuch delivery to the bank- 
rupt as was ſufficient to deveſt the vendor's right to ſtop in tranſitu. 
The delivery to Golding in the firſt inſtance, and afterwards that 
by him to Savage, and by. Savage to Wilkinſon, were all deliveries 
made to them in the. capacity of common carriers, and 'not as 
private agents of the bankrupt. They were reſpectively made for 
the purpoſe of forwarding the goods, and for no other purpoſe. 
The circumſtance of the bankrupt's deſiring Golding to carry the 
goods to Wilkinſon as uſual cannot vary the nature of the agency. 
It was only in affirmation of the purpoſe for which the vendors 
had before made the delivery to Golding. Suppoſing this conver- 
ſation even to amount to the appointment of W:lkin/on as a ſpecial 
carrier named by the vendee, that would not alter the vendor's 
right to ſtop in tranſitu. In Ellis v. Hunt (c) Buller J. expreſsly 
ſaid that that would make no difference; and Stokes v. La Ri- 
viere (d) there cited was a caſe of delivery to a particular carrier 
Still leſs can the conception of the carrier that he received goods 
on account of the vengee alter the law, and convert him into a 
ſpecial agent for that purpoſe. Then the mark on the goods 


(a) Sittings at Guildball after Hilary 32 Geo. 2. 1H. Blac. 365, 6. n. 
(b) 2 Vern, 204. (e) Ante, 3 vol. 469. 
4) Sittings at Guildhall after Mich, 1784, cor. Lord Mansfield, ante, 3 vol. 466. 
F 4 which 
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1797. which is relied on was not for the purpoſe of taking poſſeſſion of 
chem, as in Ellis v v. Hunt, but merely as a direction to aſcertain 
N to whom they were to be ſent. The caſe of Hunter and others 


aſſignees of Blanchard and Lewicr v. Beale (a) is much ſtronger 
than the preſent; for there the bankrupt (vendee) had directed the 
innkeeper at the place where the goods were ſent to forward them 
down to the quay in order to their being ſhipped, which was ac. 
oordingly done, but arriving too late they were ſent back to the 
inn, after whieh the vendee's ſervant went to the warehouſe and 
gave particular directions what ſhould be done with the. goods till 
another opportunity of ſhipping them offered, In that caſe there. 
fore acts of ownerſhip were exerciſed by the vendee over the 
goods after they had arrived at the place of their deſtination; 
notwithſtanding which, as they {till remained in the actual poſſeſ. 
fion of the innkeeper, who was the locum-tenens of the carrier, 
Lord Mansfield held that they might be ſtopped in tranſit, 
2dly, It has never been decided that part payment made any dif. 
ference un cafes of this kind; nor is it reaſonable that it ſhould; 
for'then ſome trifling ſum by way of earneſt would always be 
paid to prevent the legal right of the vendor attaching. The 
foundation of that right is, that the vendor has a juſt lien on his 
goods for the full value of them until they are actually delivered 
to the vendee, The only operation of a partial payment is to 
leflen that lien pro tanto. Therefore till the delivery the vendor 
may, upon the inſolvency of the vendee, retake his goods upon 
their paſſage upon repayment of the ſum ſo advanced. In ſome 
of the caſes determined the conſignee had infured the goods, | in 
others he had given his acceptances, which might be conſidered 
as payment till they became due and were diſhonoured. The 
paſſages alluded to were neither deciſions nor even direct opi- 
nions on the point, but mere obſervations arguendo that no pay. 
ment had been made on the goods, Here the vendors have 
elected to retake their goods, and have tendered the money paid 
in part for them, and alſo the bill which was diſhonoured. 3dly, 
As to the tender of the prior debt due, no queſtion was made on 
that, head before: but on no principle of law can that be neceſ- 
fary;. for it made no part of the contract for theſe goods, and 
the vendee cannot acquire any general lien on goods before he has 


actually receiyed them, 


(a) Sittings after Trinity 172 5 at Pata, cor. Lord Manifeld, ited in rin v. 
Ps arte, 3 vol. 466. 


Park 
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Park in reply obſerved that this was diſtinguiſhable from the 
common, caſe of a delivery 1 to a carrier, becauſe here it was part 
of the original agreement that the goods ſhould be delivered to 
Golding, The acts of the bankrupt afterwards ſhewed that he 
conſidered. Golding as his ſpecial agent; for he gave particular 
diretious to him in what manner the goods ſhould be forwarded, 
which Golding obeyed, conſidering himſelf as the bankrupt's ſpe- 
cial ſervant. With reſpect to Hunter v. Beal, it differed in this, 
that there the goods were ſent to a perſon in Landon of the ven- 
dor's own chooſing; and though the bankrupt afterwards gave 
directions to that perſon where to ſend the goods, yet they were 
never out of his poſſeſſion till they were retaken by the vendor. 
Whereas here they got into the hands of a perſon who was not 

only the er but in this caſe the ene On of the 
vendee. | | 
After this . was 1 
Lord Kenvon Ch. J. ſaid that on the general 8 reſpeR- 
ing the right of the vendors to ſtop theſe goods in tranſitu no 
doubt could be entertained, for that this caſe could not be diſtin- 
guiſhed from thoſe cited in which that doctrine had been eſta- 
bliſhed and recognized. And that the caſe of Hunter v. Beal was 
much ſtronger than the preſent. 'But, on the other point re- 
ſpecting payment, his Lordſhip ſaid he did not think that this 
took the caſe' out of the general rule, and that he ſhould be ſorry 
to let in ſuch an exception becauſe it would deſtroy the | rule 
itſelf; ſince every payment however ſmall, even the payment of 
a farthing by way of earneſt, would, if ſuch an exception were 
introduced, prevent the operation of the general rule of ſtopping 
in tranſitu. And he added that the right of the vendor to ſtop 
goods in tranſitu in caſe of the inſolvency of the vendee was a 
kind of equitable lien adopted by the law ſor the purpoſes of 
ſubſtantial juſtice, and that it did not proceed, as the plaintiff's 
counſel ſuppoſed; on the ground of reſcinding the contract. 
The other Judges however expreſſing a wiſh to have an oppor- 
tunity of examining the caſes cited in order to ſee whether the 
circumſtance of part payment by the vendee took this caſe out of 
the general rule, and being deſirous that there ſhould be an uni- 
formity of deciſions on this ſubject, a ſecond argument was or- 
dered on this ſecond point; the Court being unanimous on the 


firſt. But on this day 


Lord 
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Nov. 24th. 


After judg- 
ment by de- 
fault in an 
action of 
debt on a 
judgment 
the plaintiff 


may ſue out” 


a writ of in- 
quiry, 


CASES in MICHAELMAS TERM 


Lord Kenyon Ch. J. delivered the opinion of the Court in 
favour of the defendant, in ſubſtance, as follows We have locked 
into the caſes cited on the ſecond point reſpecting the part pay. 
ment of the goods by the vendee ; and as this is a caſe of great 
conſequence to. the commercial world, and as it is of vaſt import. 
ance that queſtions that have been long ſettled ſhould not be ſet 
afloat again on account of ſome trivial circumſtance that formed 
no ingredient in ſome of the deciſions in which the general doc. 
trine was eſtabliſhed, and as we have no doubt ourſelves on this 
ſubject, we think that the caſe ſhould not be argued again. When 
the diſtinction was firſt taken at the bar, I thought it not well 
founded; and on looking into the caſes that were referred to in 
ſupport of it, we are clearly of opinion that the circumſtance of 
the vendee having partly paid for the goods does not defeat the 
vendor's right to ſtop them in tranſitu, the vendee having become 
a bankrupt ; and that the vendor has a ri ight to retake them unleſs 
the whole price has been paid. And indeed the Lords Com- 
miſſioners ſeem to have been of the ſame opinion in the caſe of 
Wiſeman v. Vandeput; for * they decreed an account that if any 
thing were due from the Italians (the conſignors) to the Bonnelk 
(the confignees) that ſhould: be paid to the plaintiffs, but they 


ſhould not have the value of the ſilks by virtue of the conſgn- 


ment.“ Therefore we would not have it ſuppoſed that there is 
any doubt on this queſtion. The conſequence is that the bean 


muſt 1 * to the defendant. 
Jy ve) Ni} 1987 Poſtea to hs defendant (a 1 


(91 He agreeing to repay the 129 paid by the bankrupt. 
. . ” £ 


. BLACKMORE again FLEMYNG. 


++ ww 4 * 
« is X 


1% this action of debt, which was brought on a judgment of 

ſeventeen years ſtanding, the defendant ſuffered Judgment 
by default. And the plaigtiff having ſued out a writ of inquiry 
of damages, 

Mead, on a former day in this term, moved on the part of 
the defendant to ſtay the proceedings on the writ of inquiry, 
contending that ſuch a proceeding was irregular and oppreſſive 
on the defendant. 

De Court then expreſſed a ſtrong opinion ng the motion; 
ſaying that there appeared to be no irregularity or oppreſſion in 


the 


election. So 


and Abbot againſt it, 
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the p laintiff's proceedings. That the plaintiff was damnified by 1797. 
5 of the debt having been withheld from him ſo many — — 
ears, and that he had a right to damages for that detention. 1 
That if no damages at all were given, the plaintiff would not ga 
be entitled to his coſts under the ſtatute of Glowce/ter. However * 
they gave the defendant leave to renew this application, if any 
authority could be found to warrant it. 

Mood accordingly now renewed his motion, and meh 
the caſe of Roo v. Apſiey (a), where after judgment by default 
in an action of debt on a judgment the Court at firſt thought 
that the plaintiff was not entitled to intereſt in the ſhape of da- 
mages, though afterwards it was referred to the OY to 
tax the damages. | 

LAWRENCE J. referred to the caſe of Holdipp v. Otzuay (b), 
where after judgment by default in an action of debt on bond 
it was referred to the prothonotary to tax intereſt by way of 
damages, and this was holden to be no objection on error, the 


Court ſaying that it was with the plaintiff's conſent ; bur'if-the 


plaintiff would not conſent then he ſhould have a writ of inquiry 
of damages (c); but this was in the election of the plaintiff and 
not of the defendant. And he added that by the plaintiff's 
having ſued out a writ of inquiry in this caſe he had made . 


- 1141 


Per Curiam The rule was refuſed 00 


(a) 2 Sid. 442. | (3) 2 Kann 107. 

(e) On this day the writ of 3 inquiry was executed in this caſe, and the Jury gave in- 
tereſt by way of damages. 

(a) This cauſe had before given riſe to ſeveral other motions. The declaration 
was delivered in Eaſter term laſt ; the defendant pleaded nul tiel record, and a plea of ſa - 
tisfaftion ; upon the day given to produce the record it appeared that in the former cauſe 
the defendant was ſued as the Right Honourable Hamilton Flemyng Earl of Wigtown, 
having privilege of peerage; in this action he was called Hamilton Flemyng Eſq. com- 
monly called Earl of Wigtesun, without noticing that the firſt action was againft him 28 
a peer; the Court held this to be a failure of record, and in Eaſter term gave leave to the 
plaintiff to amend his declaration on payment of coſts, and the defendant to be at liberty 
to plead de novo. The declaration was accordingly amended and the coſts paid in the vaca- 
tion, and the declaration was delivered intitled of Faſter term, with notice to plead in the 
firſt four days of Trinity term; within that time the defendant pleaded hispeerage in abate- 
ment, but the plea was intitled of Trinity term; the plaintiff treated the plea as a nullity, 
and ſigned judgment. A rule was then obtained calling on the plaintiff to ſhew cauſe 
why the judgment ſhould not be ſet afide, which rule was, after cauſe ſhewn, diſcharged 
by the Court, who ſaid that the defendant could not plead in abatement in the next term 
without a ſpecial imparlance. See Doughty v. Laſcelles, ante, 4 vol. 520. ; and Buddle 
v. Wilſon, ante, 6 vol. 369. 898 Weed, and Barrow, in ſupport of the rule ; Conf 
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1 Ts 
b, Carrion age Sir E. KnaremwuLs, Bart, and 

| Nov. 25th.  , | Re Others. 5 3 


i217 wa ON an en men by the defendant 8 counſel, it was ak 


an attach- mitted by the other fide, and ruled by 


_— De Court, that an attachment could not be bed 10 the 


parliament defendant, who was a member of the Houſe of Commons (a), ſor 


— ment of non- payment of a ſum of money under an award. The rule ſor 


money He "OH attachment againſt him was accordingly diſcharged. 
cording to 


an ud. Mingay in ſupport of the rule. Garrow againſt it. 


(a) Vid. Walker v. The Earl of Groſvenor, ante, 171. where the Court aid that ſuch 
an attachment could not be granted againſt a peer. 


Monda | \RP E ö 
. HARPER againſt CARR. 


Toentitle a Ti 18 was an action of treſpaſs againſt the defendant for taking 


defendant -. 
— — an anchor as a diſtreſs for non-payment of the poor-rate, in 


5 Se which the plaintiff was nonſuited becauſe the magiſtrates who 


the fiatute granted the warrant of diſtreſs to the defendant” as one of the 
7Fc.1-c 5.'churchwardens were not made defendants. '[Vid. Yup: 270. 


the uſt | 

bea certifi. Lambe on a former day moved on the part of the defendant 

— a * for a rule to ſhew cauſe why a ſuggeſtion ſhould not be entered 
ge w 

tried the on the record that the defendant was a churchwarden, and that 


— mich the action was brought againſt him for what he had done in the 


— execution of that office, in order to entitle him to double coſts, 
4 


trial or after- And he mentioned the caſe of Bennet v. Hart, 1 Conſt's Bott 289. 


warde.) that where after a verdict for the defendant in an action brought 
the deſend - 


ant was ſuch againſt him for an act done by him as overſeer of the poor under 


. the ſtat. 43 Eliz. c. 2. Deniſon J. ſaid that a ſuggeſtion ſhould be 


aon was entered on the poſtea that the defendant was an overſeer of the 


brought a- poor, and that the action was brought es him ww: a _— 


inſt him 
for fome- done by virtue of the ſtat. 43 Eliz. c. 2. 
NI Laa, in ſhewing cauſe againſt that rule, relied on an ee 


the: _ caſe in 2 Ventr. 45, the caſe of Grindby v. Holloway, Doug. 30), 
office. and on the words of the ſtar. 7 Fac. 1. c. 5. (a), to ſhew that this 


| (a) The firſt ſection of that ſtatute (which is extended by tat. 21 Fac. 1. c. 12. to 
churchwardens and overſeers) enacts that if a verdict ſhall paſs with the defendant, ot 


the plaintiff become nonſuit, or ſuffer any diſcontinuance, *« in every ſuch caſe the 


juſtice or juſtices or ſuch other judge before whom the ſaid matter ſhall be tried ſhall by 
force of that act allow to the defendant or defendants his or their double coſts,” &c. 
was 


. THE THIRTY-EIGHTH YEAR of GEORGE III. 


from thoſe of the ſtat. 43 El. c. 2. on which the caſe of Bennet v. 
Hart depended; for by the exprefs words of the ſtat. of Elizabeth 
the jury who afſeſs the treble damages are alſo to aſſeſs the coſts. 

The Court were of that opinion; recommending an application 
to the judge for a certificate; adding that they thought the judge 
vas bound to grant it (a), and that it was not neceſſary that 
+ ſhould be granted at the trial, as was holden in Swinnerton v. 
Jervis (b) on the conſtruction of the ſtat. 8 &'g W. 3. c. 11. 
JA. reſpeCting a certificate that a treſpaſs was wilful, 

| ET Rule diſcharged. 


(5) Arte, 6 vol. 12, 


ſuch 


() The learned judge has fince certified. 


irregularity, and why the ſum of 38/7, paid into the hands of 
the ſheriff of Middleſex ſhould not be returned to the defendant. 
The queſtion was whether under the ſtat. 3 Fac. 1. c. 8. J 1. (a) 
it was neceſſary for the defendant to put in bail in error. 
Marryat, on a former day in this term, in ſne wing cauſe againſt 
this rule, contended that bail in error ſhould have been put in, and 


ſuing out a writ of execution after the allowance of the writ of 
error were regular. That the words of the ſtatute were general, 
(a) That ſtatute enacts that no execution ſhall be ſtayed or delayed by any writ of 
error for reverſing any judgment ** in any action or bill of debt upon any fingle bond 
for debt, or upon any obligation with condition for the payment of money only, or 
upon any action or bill of debt for rent, or upon any contract, unleſs the [plaintiff in 

ertor put in bail, & “4 „ Ben 7 „ io) 25. 3 N 
| debt 


— 


ALEXANDER againſt BIßss. Monday, 
. ds ann Es. OB 371 21185 Nov, azyth. 
UDGMENT in this action, which was debt for goods fold It is not ne- 
] and delivered, and on an account ſtated, was ſigned in Trinity wee A 
term laſt; on the 10th of Fuly a writ of error was allowed ant error on a 
ſerved; on the 17th of Fauly the defendant was taken in execution 1 W 
for 38 J. the amount of the damages, on which he paid that ſunt goods ſold 
to obtain his diſcharge . and afterwards obtained a rule calling on — own 
the plaintiff to ſhew cauſe why the writ of capias ad ſatisfacien- accouat 


dum and the ſubſequent proceedings ſhould. not be ſet afide for ** 


for the want of it the proceedings on the part of the plaintiff by . 


449 


1s not the proper mode of obtaining the relief prayed for by the 1797+ 
defendant, and that he could not be entitled to double coſts with- — 
out a certificate from the judge who tried the cauſe. He alſo Har- 
obſerved that the words of the ſtat. 7 Fac. 1. c. 5., are different G 
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1797- 


againſt 


Bs s. 


ALEXAN® and delivered the defendant ſpecially demurred becauſe no con. 


CASES | IN MICHAELMAS TERM 


cc debt upon any contract; and that this Was an action on 4 


contract; for in Emery v. Fell (a), where to debt for goods fol 


tract was alleged, the Court overruled the objection, ſaying th 
the words « ſold and delivered” implied a contract. 

Lawes, in ſupport of the rule, inſiſted that the ſtat. 3 Jac, 1, 
did not extend to ſuch a caſe as the preſent, where there was ng 
Preciſe ſum due from the defendant before the action was brought; 


and that the word contract“ in the act meant an expreſs con. 


tract, not ſuch an one as is implied by law. But that even if this 
caſe would have been within the ſtatute had there been only the 
count for goods ſold and delivered, the addition of the other count 


took it out of the act. For in Girling v. Baker, Yelv. 227., reported 
in 2 Bulftr. 53. by the name of Gilling v. Baker, it was ruled that 


in an action of debt on an inſimul computaſſet it was not necef. 
ſary to give bail in error; and the ſame point was decided in 
Garret v. Dandy (b) in an action of debt on a bottomree bond () 
to pay a ſum of money and alſo to perform certain covenants con. 
tained in a writing of the ſame date. 

De Court took time to conſider of this point; and now 

Lord Kenyon Ch. J. ſaid, we have looked into the caſes re. 
ferred to, which are deciſive of the preſent queſtion; and on the 
authority of thoſe caſes we are of opinion that this caſe is not 
within the ſtat. 3 Jac. 1., and that there was no occaſion to gie 
bail in error. The conſequence of which is that the proceedings 
after the allowance of the writ of error are irregular, and the 
rule muſt be made abſolute. 


- LawRENCE J. added that WIE was another caſe i in Strange(d) 
to the ſame effect, : 


Per Curiam, 


; | Rule abſolute (e) 


() Ante, 2 vol. 28. (5) 1 Show. 14. 4* 


(e) But on error in an action on a bottomree bond to o pay money mh there ke 


bail. Piet v. Coney, 1 Str. 476. 


(4) Vid. Thrale v. Vaughan, 2 Str. 1190., and 1 Wilſ, 19. here it was holden that 
no bail was neceſſary in error on a bond conditioned to pay for whatever beer the plaintiff 
furniſhed for the cellar of a third perſon. 8 

(e) See Chavet v. Afray, 2 Burr. 746., where it was decided that a Jad given by a 
third perſon for payment of a ſum certain by initalments was a caſe within the fat, 
3 5 1. 
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Kenner and Avon CAN AL Company against Jod Rs. 


AWES moved on a former day to diſcharge the recognizance 
L of bail on account of two objections appearing on the face of 
che affidavit on which the defendant had been holden to bail; = 
Becauſe the affidavit was not entitled © in the King's Bench; 
2dly, Becauſe it only appeared to have been taken before . Thomas 
Merriman a commiſſioner,” &c., without ſaying by what Court he 
was commiſſioned | to take affidavits. 

Praed now ſhewed cauſe againſt that rule. If the alfidavit be 
merely informal, the defendant is now precluded from objecting 
to it, he having taken the declaration out of the office. But on 
examination it will not be found that there is any informality i in 
the affidavit. No reaſon can be given for requiring that the 
words „ in the King's Bench” ſhould be prefixed by way of title 
to ſuch an affidavit, for it is not ſworn in court, and no action is 
depending in court when the affidavit is made. Though in the 
books of practice this part of the title is inſerted in ſome prece- 
dents, it is omitted in others. 1 Ir. Cleric. 46, 2213 3 Lill. Entr. 
612.3 1 Richard's Pract. 120. It does not form any part of the 
affidavit itſelf : and the ſtat. 7 2 Ges. 1. only requires, a poſitive 
affidavit of the debt. Nor i is there any weight in the other obs 
jection relative to the jurat, the perſon before whom the affidavit 
vas taken (a) bein commiſſioned by this Court to take aſfidavits; 
though it would 7.2 been objectionable if in point of fact he 
had had no commiſſion from this Court. This affidavit in its 
preſent form is ſufficient for the purpoſe of holding the defendant 
to bail. It contains a poſitive oath of the debt; and if it be not 


451. 


1797- 


— — | 


Monday, 


Nu. 27th. 


It is no ob- 


jection to an 


atRdavit to 
hold to bail 
that ĩt is not 
entitled ig 
the King's 
ench;ꝰ or 
that it ap- 


pears to have 


been taken 
before A. 
B. a com- 
miſſioner,“ 


&c. without 
adding of 


the Court of 
B. 2. it in 
fact he were 
a commiſ- 
ſioner of that 
Court. 


true, the party making it may be indicted for perjury, for it may 


be alleged that he came before T. Merriman who was then com- 


miſſioned to take affidavits in this court, and that he then and 
there depoſed ſo and ſo in the affidavit, with an intent to com- 
mence and proſecute an action againſt the defendant for the ſaid 
cauſe of action, and that the ſaid affidavit was afterwards uſed 
for that purpoſe. . . 

The Court were at firſt inclined to diſcharge the rule on the 
former ground only : but afterwards they ſaid they were ſatisfied 


(a) This was verified by an affidavit produced on ſhewing cauſe, 
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1797. that the objections to the affidavit were unfounded, as the ag. 
=—- davit was poſitive with regard to the debt, and as an indictment 


. for perjury might be framed on it if the contents were not true. 


pany | Rule diſ, 
an charged, 
Jonzs. 


Nov. 2 


 Tuſday, 30. | The Kino /againff The Sheriff of Surg. 


teri A Latitat was ſued out on the 29th of November 1 796, directed 
brig 1. re. to the late ſheriff of Surry, againſt Hearding, at the ſuit of 


corpus — Andreu, indorſed for bail for 63 J. 5 f., returnable the 2 3d of 
— writ January 1797, on which a warrant was granted, the defendant 
term laſt was arreſted, and a bail-bond given. On the 24th of Januar 
— laſt the late ſheriff was ſerved with a rule to return the writ, and 


1 on the 3oth of January he returned cepi corpus. After that time 
* term, no proceedings were had until this term, when the late ſheriff 


the Court was ruled to bring in the body, for not returning which an attach. 
thought it 
unreaſonable ment was iſſued againſt him. 


that the ſhe- 
wo Pray Garrow, on a former day in this term, Fk to ſet aſide this 


be called up- attachment, contending that as no proceedings were had from the 


on _ zoth of January laſt until this term, and no notice given to the 


after _ ſheriff in the mean time, the ſheriff ought not now to be called 
— {-tafide upon, when both the bail were inſolvent and the defendant ab- 


an attach- ſconded, (as appeared by an affidavit.) 
ment which 
had ifſued Abbott now ſhewed cauſe againſt this rule, arguing that the 
oP plaintiff might now have proceeded againſt the defendant himſelf, 
ing it, and that there was no ſtatute, rule of court, or authority, to pre- 
vent the plaintiff ſuing the ſheriff within the ſame time. But 
The Court ſaid, that, though there was no decided caſe on this 
ſubject, it was highly unreaſonable that the ſheriff ſhould be called 
upon at this diſtance of time, when the bail and the defendant 
were become inſolvent. And they made the 


Rule abſolute, 


m THE ,THIRTY-EIGHTH YEAR oF GEORGE III. 


WoRTHINGTON and Others againſt BARLOW Admini- 
e 
IGLEY having moved for an attachment apainſt the 
defendant for not paying the ſum of 2664“. 13s. 8 d. ac- 
cording to an award, in which the arbitrator had aſcertained the 
amount of the plaintiff's demand, as above, and directed the 
defendant to pay it, | 
Hughes ſhewed cauſe againſt the rule, o on this ground, that the 
adminiſtratrix had no aſſets, and that the ſubmiſſion to an award 
by an adminiſtrator was not an admiſſion of —_ as was ſeid in 
Pearſon v. Henry, hite; 5 vol. 6. 
Lord Kenyon, Ch. J. The deciſion in Rene v. Henry muſt 
be taken with reference to the facts of that caſe. There the arbi- 
trator only aſcertaĩned the amount of the demand, without order- 


ing the adminiſtrator to pay it: but here the arbitrator has 


awarded that the defendant, the adminiſtratrix, ſhall pay the 
plaintiff's demand. The ſubmiſſion to arbitration by the admi- 
niſtratrix was a reference not only of the cauſe of action but 
alſo of the other queſtion whether or not the adminiſtratrix had 
aſſets, And as the arbitrator has awarded the defendant to pay 
the amount of the plaintiff's demand, it is equivalent to deter- 
mining as between theſe parties that the adminiftratrix had aſſets 
to pay this debt. The defendant therefore is concluded by this 


award, though it will not operate as an admiſſion of aſſets in 7% 


other action to be brought by any other credito. 71 
— 44 


vol. VII. 5 G8 
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4s CASES tm MICHAELMAS TERM, c. 


REGULA GENERALIS. 
Fl 37 Geo. z. 


| II 1s oRÞERED That inſolvent debtors petitioning under the 

Lords Ad, 32 Geo. 2. and ſubſequent acts for their further 

relief ſhall be brought into court during term time upon — 
and 7. 116775 and 1375 no other Ds 


REGULA GENERALIS. 
| Trin. 370 Geo, 3 


Ir 1s ORDERED That from and after the laſt day of this term 

affidavits of any cauſe of action before proceſs ſued out to hold 
defendants to bail be not entitled in any cauſe, nor read if 
filed (a). 


fa) Vid. ante, 321. 


. REGULA GENERALIS. 
| 5 "Mich. 38 Ges. 3. 


1. 15 ORDERED That from and after the laſt ag of this 
term all ' ſpecial caſes to be ſet down by the clerk of the 

| N to be argued ſhall be entered within the four firſt days of 
term next after the trial at which ſuch ſpecial caſesſhall have 
been reſerved ; anD FURTHER that ſuch ſpecial caſes ſhall never 
de ſet down for argument on any of the four laſt days of the term. 


THE END OF MICHAELMAS TERM. 


C A 
ARGUED d DETERMINED, . | 
Court of KING's BENCH, 
"= 


Hilary Term, 


In the Thire-righth 3 Year of the : Reign of Groner | m. 


959 
— Dl — 
_ — — — — — —u— 
— 


GnzATHRAD againſs BROMLEY. 


RULE had been obtained in the laſt Term, ns on the 

plaintiff to ſhew cauſe why a bond and warrant of attorney 
for ſecuring an annuity ſhould not be ſet aſide, on the ground 
that certain requiſites of the 17 Ges. 3. c. 26. had not been com- 
plied with. This matter ſtood in the een baer for this 
day: but when it was called on, 

Garrow and Gibbs made a preliminary objeckion to. the diſ- 
euſſion of the merits, becauſe they had been inveſtigated a few 
years ago upon a ſimilar rule between theſe parties, upon the 
fame ſtare of facts then exiſting, when the Court having heard 


every objection which was then urged diſcharged the rule with 


coſts. And the former proceedings on the files of the court 


were referred to in ſupport of the objeQtion. 


Erſtine and Plovden, in ſupport of the rule, admitted that ſuch 
an application was made; but ſtated that they had objections to 
offer now, which were not then entered into, and which were 


fatal to the annuity under the act of parliament. But 


1798. 


Tharſda 
Fan. + he 
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the merits, 
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tertain a 
ſimilar appli- 
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flateof fact 3z 
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obje&tion to — anavity, which. was not before urged or confidered. 
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1798. Lord KENTON, Ch. J. ſaid, the act of parliament gives a ſum. 
mary juriſdiction to the Court, which is to be exerciſed according 
to ſound legal diſcretion; and we cannot govern our diſcretion 
again better than by analogy to the proceedings at common law. Now 
enn. f an action be brought, and the merits of the queſtion diſcuſſed 
between the parties, and a final judgment obtained by either, 
the parties are concluded, and cannot canvaſs the ſame queſtion 
ws again in another action, although perhaps ſome objection or 
argument might have been urged upon the firſt trial, which 
would have led to a different judgment. So here, as it ap- 
pears that all the facts now brought forward in the af. 
davits in ſupport of the rule exiſted at the time of the former 
rule, and every objection which can now be urged might then 
have been brought forward, the matter muſt now be taken to 
have paſſed in rem judicatam, and the former deciſion is con- 

cluſive between the parties. 
Per Curiam, | Rule diſcharged. 


— — 


8 Ex parte Joan HIL ., one, c. 
The Stat. N application was made to ſtrike John Hill off the Roll of 
3 — A attornies of this Court, on the ground of his not having 


' quiring (as a ſerved the regular time of five years as an articled clerk with an 


Selification attorney previous to his admiſſion in Hilary term 1796. 


to being ad. Upon ſhewing cauſe the facts appeared to be theſe : Previous 
— en to the year 1791 he ſerved as a writer to Thomas Webb an 
2 | hall attorney, living at Birmingham, to whom he applied to be articled 
continue in and was refuſed. Upon which in January 1791 he articled him- 


. nat ſelf to Hughes an attorney, who then lived ſeven miles from that 


10 Ss town; but as Hughes was about removing thither, and as moſt 
* of his buſineſs lay there, it was conſidered more convenient for 


is not com- 77:17 to remain where he was till Hughes ſettled at Birmingham ; 
plied with 


by theclerk which Hill accordingly did, and continued to write for Webb for 


ſerving part 
5 wah ten months after he was ſo articled to Hughes. But during that 


Lich another time he did attorney's buſineſs for Hughes from time to time in 


attorney 


with bo Birmingham, whither Hughes frequently went, and in particular Hill 


walter? ſued out proceſs for him on ſeveral occaſions out of the county 
conſent, and 


ebe ret of court, And at the end of the ten months, when Hughes removed 


the time 


with hie to Birmingham, Hill went and reſided with him altogether. 
waller. Exſtine and Park ſhewed cauſe againſt the rule. 


Clarke in ſupport of it was ſtopped by the Court. 


Lord 


„ 


m Tat Tamrr-zcars Yen of GEORGE II. 


Lord KEN TON, Ch. J. The queſtion before us is whether, 
on the facts diſcloſed to the Court, Hill has complied with the 


requiſites of the act of the 2 Geo. 2. c. 23., which prohibits any 


perſon to be admitted an attorney, unleſs he ſhall have been 
bound by contract in writing to ſerve as a clerk to an attorney for 
five years, and ſhall have continued in ſuch ſervice for the 
ſaid term of five years. Now if this kind of ſervice were deemed 
ſufficient within the act, why might not a ſervice with a perſon of 
any other occupation, by the conſent of the maſter to whom he 
was articled, be deemed ſufficient? It is true that in the preſent 
caſe Hill might have been improving . himſelf as much in his 
profeſſion by ſerving Mr. Webb as if he had ſerved his own maſter 
but the queſtion 1 IS, whether he has complied with the dire&iong 
of the act, requiring him 10 ſerve the perſon to whom he is bound, 
and to continue in ſuch ſervice for five years? And how can he 
be ſaid to have done ſo during ten months of the time, when he 
was ſerving another perſon at the diſtance of ſeven miles? It is 
not enough to ſay that during that time he occaſionally did 
buſineſs for Hughes, or attended the hundred court, which is 
holden once in three weeks. However hard the caſe may preſs 
on this individual, we muſt not make the law bend to our wiſhes, 


but mult ſee that there has been ſuch a ſervice as the act requires. 


But that does not appear to have been performed in this inſtance. 
The main part of his buſineſs during the firſt ten months was 


done in another man's ſervice, and not in the ſervice of the maſter 


to whom he was articled. 

A$SHHURST, J. 
ſervice required by the act; the plain meaning of which was, that 
the clerk ſhould continue ſerving his maſter the whole time of 


probation required. If we break through that rule in one inſtance, | 


I do not know what other line can be drawn, or where We are 
to ſtop. WI 6. | 


-: GRose, ]. The queſtion ; is, en this perſon has 00 his | 


maſter-for- five years previous to his admiſſion, within the mean- 


ing of the act? Now: can he be ſaid to have done ſo, when he 
was ſerving another maſter part of that time? Undkr theſe Fa 


_ circumſtances J do not ſee how the yy could one yn, 
have taken the oath required. | 


LawRENCE J. The object of the act was to pete the 


admiſſion of unfit perſons, to be attornies; for which purpoſe it 
required that they ſhould ſerve the maſters to whom 54 were 
| 663 "artitled 


It is not fit that u we | ſhould relax the rule of 4 


1798. 
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1798. articled for five years. Now if it were ſufficient to ferve any 
cd other perſon during that time, provided it were with the conſent 
Henn of the maſter, the object of the at would be defeated. This is 
Har. very much like a cafe which lately (a) came before the Court from 
Penzance upon a ſimilar queſtion, There an attempt was made to 
ſupport a ſervice with an attorney, by ſhewing that the party who 
lived in Penzance, at a diſtance from the attorney, had occafionally 
done his buſineſs for him there in the county court; but the 
* held that was not ſufficient. 

Rule abſolute () 

(la) In Aae Term laſt, Ex parte Thomas. | 
(6) The 22 Geo. 2. c. 46. . 8. exprelsly requires that every perſon who ſhall become 
bound, &c. ſhall during the whole time or term of ſervice continue and be actually em- 


ployed by ſuch attorney or ſolicitor, or his or their agent or agents, in the proper buſi. 
neſs of an attorney or ſolicitor. 


Jan e. HoLmEs and others Af ignees of Broox, a Bankrupt, 
againſt Warsz. 


By the flat, | THIS was an action of debt brought on the ſtat. 5 Geo. 2. c. 30. 


1 Fac. 1, 


& 15. . 11. fo 29. againſt the defendant to recover 2283/. 155. being 


— double the amount of the ſum which he ſwore was due to him 


c. 30. J 29, under Hrot's commiſſion. 

ab, The plaintifta, who deſcribed themſelves as aflignees of Bra, 
_ _ ſued © as well for themſelves, being creditors, as for other 
indiftment creditors ſeeking relief under the faid commiſſion.” The declara- 
ET. tion ſtated © that the defendant was indicted at the Spring York 


debt under a Aſſizes 1795 for perjury, in {wearing to this debt before the 
— commiſſioners under Breob's commiſſion, (ſetting forth the in- 


on which dictment at large,) on which he was convicted at the Spring 


indidtment 


be is to ſuf. Torł Aſſizes 1796, when it was ordered and adjudged by the 
fer the pu- Court there that he ſhould be impriſoned for two years and ſet 


niſhmentin- , 


fied by the in the pillory at Halifax on a given day within that time; by 


—.— — reaſon of which premiſes and by force of the ſtatute, Kc. an 


perjury, ) the action had acctued to the plaintiffs as aſſignees to demand and 


1 have of and from the defendant, to be equally divided among all 


rupt A the ereditors ſeeking relief under che faid — 8 ws . 


cover from 25 4 
him double ſum”, &c, 
the ſum ſo 


* » * 
. * 6 i 3 U — , 


ſworn to is an . Io which 5 it b toiclent to fate the conviftion of he defindant on ag wald 
ment, without alſo alleging that the defendant did take ſuch falſe oath. 


In ſuch an action the defendant cannot take adyantege-of the t on the indifte 
n.ent; that can warts done on a writ of error. 9 . 85 12288 7 
2 


2 _ ES 


— * W G . Doi ww , 


1 . 


IN THE THRTT-MCHTH YEAR of GEORGE III. 
Io this there was a ſpecial demurrer, aſſigning for cauſe that 


459 


1798. 


it was not directly and poſitively ſtated in the declaration that — 


the defendant was guilty of the ſuppoſed offence whereof he 
was ſo convicted as in the declaration is mentioned. 

This caſe was, argued in Zafter Term laſt by Hulleck for the 
defendant in ſupport of the demurrer, and by Wood for the 
plaintiffs, and again on this day by Holroyd for the former ; ; Law 
was alſo to have argued for the plaintiffs. 

Onbehalf of thedefendant four objections were taken; 1ſt, That 
1 action could be maintained to recover ſuch a penalty, or at leaſt 
no action could be brought unleſs there be a previous judgment for 
the penalty on the conviction for perjury ; 2dly, That if any action 
could be brought, his action could not be ſupported by the afſignees 
of the bankrupt ; 3dly, That it was not ſtated that the defendant had 
committed perjury 3 and 4thly, That the judgment of conviction 
on which the action was founded was erroneous on the face of 
it, and could not therefore be the foundation of any action. 
Firſt; The penalty, to recover which this action is brought, was 
for the firſt time impoſed by the ſtatute 5 Geo. 2. c. 30. J 29. (a); ; 
and it is a general rule, that where a penalty is given in a 
new caſe by act of parliament, and a particular mode of re- 
covering it 1s pointed out by the ſtatute, payment of the penalty 
cannot be enforced in any other way. 7 Co. 36. a. Now here the 


mode pointed out by the ſtatute is by judgment on the conviction 


for perjury. The ſtatute does not ſay that this penalty ſhall be 
recovered in the ſame manner as other penalties may, but © may be 
recovered and levied as other penalties and forfettures are upon penal 
fatutes after conviftion to be levied and recovered,” that is, either by 


a levari facias on the judgment, or by a commitment under 


the judgment until the penalty be paid. By ſtat. 23 Eliz. c. 1. 
/- 4. Every, perſon ſaying maſs and being thereof convicted 
ſhall forfeit 200 marks, and be committed to priſon 1 in the next 


(a) W enacts that If any perſon ſhall before the acting commiſſioners in 


Hof Mrs 


againſt 
WaLSHs 


- any commiſſion. of bankrupt, &c. ſwear that any ſum of money is due to him or her from : 
any bankrupt, which ſum of money is not really due or owing, or ſhall ſwear that more 


is due than is really due or owing, knowing the ſame to be not due or owing, or that 
ſuch oath is falſe and untrue, and being thereof convicted by inditment or information, 


ſuch perſon ſhall ſuffer the pains and penalties inflited by the ſeveral ſtatutes made and 
now in force againſt wilful. perjury, and ſpull moreover be liable to pay double the ſum ſa 

ſworn to be due or oxving as oforeſaid, to be recovered and levied as other penalties and for- ; 
fritures are upon penal flatutes after conviftion to be levied and recovered ; and ſuch double 


ſum ſhall be equally divided _ all the 7 leekingz relief undef the ad come 
| wiſlion,” | 


L 
4 


684 sol, 
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1798. gaol, there to remain bythe ſpace of one year and from thenceforth ſu 
until he has paid the ſum of 200 marks; and in Co. Entr, 362, 29 
1 there is an entry of a judgment on that ſtatute adjudging the a 
War zn. forſeiture of the money. Again by the $th ſection of the ſame ſe 
ſtatute every perſon who does not attend church is liable (inter 80 


alia) to a penalty of 201. « being thereof la fully convicted. {+ 
On this act too the penalty has always been recovered by a judy. ſ 
ment for it on the information or indictment. R. v. Lau, h 
3 Bulſtr. 87; Dr. Fefter's caſe, 11 Co. 59. R. v. Vachell, 1 Ando 7 
138.; R. v. Sir J. Webb, Bridgm. 120. So on the ſtat. 3 C4 2 
NV. & M. c. 10. on a conviction for deer ſtealing, a levi 
facias iſſues on the conviction to levy the penalty. RX. v. Spe, 
Salk. 379. ; and in R. v. Hawhkes, 2 Str. 858., Fitzg. 124. a con- | 
viction on that ſtatute was quaſhed for want of a judgment for the | 
penalty. That the Legiſlature intended that this penalty ſhould 
only be recovered on a conviction on an indictment or information 
is alſo apparent from this circumſtance, that when they intended 
"that the penalty ſhould be recovered by action, they ſaid ſo in 
expreſs terms; as in ſtat. ꝙ An. c. 14. / 5. where any perſon by 
fraud or deceit wins 101. of another by cards, &c. he is upon an 
indictment or information to forfeit five times the amount of the 
"ſum won, he becomes infamous, and is to ſuffer ſuch corporal 
puniſhment as in caſes of wilful perjury, “ and ſuch penalty tobe 
recovered by fuch perſon as ſhall ſue for the ſame by ſuch actin 
"as aforeſaid.” So in the ſtat. 25 Car. 2. c. 2. ſ. 5. it is enacted 
that if any perſon ſhall neglect or refuſe to take the oaths pre- 
ſeribed, and ſhall nevertheleſs execute any office, “ being thereof 
lawfully convicted,“ he ſhall be diſabled to ſue in any action, to 
hold any office, &c., and ſhall forfeit 500 J. „ to be recovered by 
him that ſhall ſue * the ſame by any action, & .. Theſe ſtatutes 
alſo afford another obſervation in ſupport of this objeQion, that 
they point out the perſons who are to ſue for the penalties 
by action, whereas the ſeQion of the act on which this action is 
founded does not mention any plaintiff; and yet other clauſes in 
this very acæ expreſsſy mention the perſons who are to ſue 
in caſes where it is elear that the Legiſlature intended to give an 
action; Sec. 5, 19, 21, 23 3, 30. At all events if this pe- 
nalty can be recovered by action in ſuch a caſe as the preſent, 
there mould be a previous adjudication of thé penalty on the 
indictwent. Until the judgment for the penalty the defendant is 
not liable to be ſued, nor is any perſon entitled to ſue him for 
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ſuch penalty. The caſe of R. v. Luckup is not an authority 
againſt this poſition 3 for in 1 Bl. Rep. 382. (a) it appears that the 
caſe is milreported in 2 Str. 1048., it being a proceeding on the 
ſecond, and not on the fifth, ſection of the ſtat, 9 Ann. c. 14. 
Secondly, This action in the names of the aſſignees cannot be 
ſupported; ; it ſhould have been brought by all the creditors 
ſeeking relief under the commiſſion. At common law the aſſignees 
have no right of action; their rights are given to them by ſtatutes. 
The ſtatutes, which veſt the property of the bankrupt in the 
aſſignees, only authoriſe them to ſue for debts due to, or on 
contracts made by, the bankrupt. But this action is not founded 
on a contract, nor was the ſum to be recovered a debt due to the 
bankrupt. There is no inſtance of an action by the aſſignees of 
a bankrupt (unleſs ſpecially and expreſsly given by ſome act of 
parliament) but on a cauſe of action exiſting in the bankrupt 
at the time of the bankruptcy, or that would have exiſted in him 
if the bankruptcy had not intervened: The caſe of Branden v. 
Pate (b), where it was holden that the aſſignees of a bankrupt 
might recover from the winner money loſt at play by the bank- 
rupt before his bankruptcy on the ſtat..g An. c. 14. f. 2. cannot 
be conſidered as an exception to this rule; becauſe the foundation 
of that judgment was that the money recovered by the aſſignees 
had been part of. the bankrupt's property previous to his bank- 
ruptey and had been paid over to the defendant without any con- 
ſideration. Therefore though the aſſignees, being creditors, are 
ſome of the perſons grieved, they alone are not entitled to 
{ue in this caſe, inaſmuch as the reſt of the creditors ought alſo 


to have joined. Nor does the inconvenience of ſo many perſons 


46t 
1798. 


Hor mes 


l. 


ſuing give any anſwer to this objection, becauſe that can only be 


(a) Quere The account in 1 Br. Rep, 382. where Mr. J. Denniſon i is ſuppoſed to have 
faid, % J was counſel for Luclup (alluding to the caſe of R. v. Luckup which had been 
cited from 2 Str. 1048.) The proſecutor, finding it difficult to prove a fraud, bad re- 
cturſe to the other clauſe for winning above 101.” For whatever action may have been 
brought againſt the defendant Luckup on the ſecond clauſe for winning above 101., it 
not only appears from 2 Stra 1048. Tr. 10 (not 9) Geo, 2. that the defendant Luckup 
Had been convicted on an information on · the fifth ſection of the ſtatute for fraudulently 
winning, &c, where the motion was that a fine ſhould be impoſed on the defendant, but 
it alſo appears 1rom a MS, of Mr, Juſtice W. Forteſcue, who was then at the bar and 
counſel for the profecu:i ion, chat! in the Micliaelmas Term preceding (M. 9 Geo. 2.) there 
Visa motion for a new trial in the caſe of Rex v. Luctup, on an information on the 


ſtatute far fraudulently, winning, &c. on the ground that Perkins, who had loſt the money 


and on whoſe ev dence the defendant had been convicted, was not ,a competent witnels, 
which rule was after argument diſcharged, the Court being unanimouſly of opinion n 
Perkins was 4 competent witneſs, | 
% 2 H. Bl. Rep. 308. 
remedied 
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Hormnss 
againſt 
Waren. 


then he is to be ſet on the pillory. By the latter he is, beſides the 


CASES ix HILARY TERM 
remedied by the Legiſlature. Thirdly, The third objeQion z; 


the ſtatute or to the general principles of pleading. The ſtatute 
ſays that if any perſon ſhall ſwear, &c., and be thereof convicted 
&c., he ſhall forfeit, &c. Two things are there pointed out as the 
graundsof the adi ion, the taking of the falſe oath and the conviction 
for it: whereas this declaration only ſtates the latter, leaving the 
former to be preſumed. But it is a principle in pleading that 
when the plaintiff ſues for a penalty, he muſt ſet forth in his 
declaration all thoſe requiſites that give him a right of action. 
Stating the conviction alone is not ſufficient; if it were proof of 
the conviction it would alone be ſufficient to entitle the plaintiff to 
recover: but the proceedings by indictment and by action on 
this ſtatute (if any action can be maintained) are not only diverſo 
intuitu, but the conviction on the indictment cannot be evidence 
of the guilt in an action for the penalty, as being res inter aliog 
acta, though it may be evidence of the fact of the conviction. 
In R. v. Sutton, 1 Saund. 269. an information was filed by the 
King's coroner againſt the defendant for a debt due to one E. 


Lapmwerth lately deceaſed, ſtating an inquiſition finding that E. 


LLapworthhad committed ſuicide by which her goods, &c. were ſor- 


feited to the king: but Saunders (p. 275.) ſuggeſts an opinion 


that the information was not good, ' becauſe it did not firſt ſtate 
the fact that E. Lapworth had commited ſuicide and then the 
inquiſition upon it. And accordingly in Toemes v. Etheringtn, 
4 Saund. 361. in a plea to a feire facias on a judgment, the fact 
of ſuicide was ſtated as a ſubſtantive allegation, and then it was 
alleged that it vas found by an inquiſition that the party had com- 
mitted ſuicide. Fourthly, the act ſays that the party convicted 
ſhall ſuffer the pains and penalties inflicted by the ſeveral ſtatutes 
made and now in force againſt wilful and corrupt perjury. 
The only ſtatutes then in force againſt perjury were, 5 Eliz. c. . 
J. 6 & 7,'and 2 Geo. 2. c. 25. f. 2. By the former the perſon 
convicted is to forfeit 20 l., to be impriſoned fix months, his oath 
is not to be received in any court of record until the judg- 
ment be reverſed, and if he has no goods to the value of 20/. 


puniſhment before preſcribed, to be ſent to ſome houſe of cor- 
rection for a time not exceeding ſeven years, there to be kept to 


hard labour, or to be tranſported for feven years. Now this 


judgment is not warranted by either of theſe ſtatutes. It is an 
| abſolute 


alſo fatal, whether it be conſidered with reference to the wards of 


IN 


oſolute 
have b 
not ha 
368. b 
dire! 
defene 
inſtea 
This 


n- 
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not having. goods, &c. to pay. the penalty of 20/. In Co. Entr. 
368. l. there is an entry of a judgment, which purſues the 
directions of the ſtat. 5 El. c. 9. By this judgment alſo the 


defendant was wy to be impriſoned in the gaol at Tork, 


inſtead of ſome houſe of correction, according to the ſtat. 2 Geo. 2. 


This judgment is alſo erroneous in another reſpect, in not 


judging, according to ſtat, 5 Eliz. c. 9-, that the defendant 
ſhould be diſcredited until the foo ihe is reverſed, which part 
of the judgment cannot be pardoned by the king. R. v. Griepes 
1 Lord Raym. 257, 8. This is not like a. conviction at common 
law, where the diſcrediting is only a conſequence of the judg- 
ment; this is a part of the judgment itſelf under the ſtatute. 
Now if the judgment be erroneous on the face of it, it cannot be 


the foundation of an action. 
The plaintiffs? counſel, in anſwer to the two firſt objections, 


relied on the ſtat, 1 Fac. I. c. 15. /. 11, 12., intitled “An act 
| for the better relief of the creditors againſt ſuch as ſhall become 


bankrupts;ꝰ obſerving that it being a ſtatute in pari materia muſt 
be conſidered as incorporated into the ſtat. 5 Ges. 2. c. 30. The 
elevench ſection enaQts that if any perſon, other than the bank- 


' rupt, ſhall wilfully and corruptly commit any manner of -wilful 
| perjury by his depoſition to be taken before the commiſſioners, he 


may be indicted in any of the king's cqurts of record, and after 


lis conviction thereof he ſhall incur ſuch forfeiture and receive 


and ſuffer ſuch pains and puniſhment as are limited by the ſtatute 
made concerning perjury, 5 Elia. And it is enacted by the. twelfth 
clauſe cc that all and every ſum and ſums of money which ſhall 


| be forfeited by force of this preſent act ſhall be ſued, for and 
| recovered by the ſaid creditors only, or any of them that will ſue 
| fir the ſame, by action of debt, &c. in any of the king's courts 


of record; and the ſum, or ſums of money ſo recovered, the 
charges of ſuit being deduQted, ſhall be diſtributed and divided 
towards, the payment of the ſaid creditors of the bankrupt.” 
Anſwer to the third objection. It is admitted that the conviction 


is concluſive with reſpect to the e puniſhmeny, — it is 


rr 


queſtioned in — when it, may become a queſtion 


whether 


late judgment to be ſet on the pillory, whereas it ſhould 1798. 
have been only conditional, namely, in the event of the defendant ———— 
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1798. whether or not he ſhould have been puniſhed at all. Rex But e 
— therefore as well as the principles of law require that the wy 
pity viction on the indictment ſhould be concluſive evidence of the divide 
Wares. guiltin this action; if ſo, it was ſfficient merely to ſtate the eq, Wi drr t 
| viction, without alſo ſetting forth the previous ſteps that led i, ef th 
it. If the fact of taking the falſe oath had been alleged, ths dies 

might have been traverſed : but that would have been permitting impre 


where the thing traverſed is ifſuable, Cro. Fac. 221. In Bn, doub 
« Travers d'Office, pl. 35. this diſtinction is taken; if a ma 8 
after committing felony convey lands to A. and be then conviay bY 
by a verdict of twelve, A. cannot traverſe the guilt of the felon, #4 
though he may, if the felon only confeſs his guilt. The preſent = 
caſe is diſtinguiſhable from that cited from 1 Saund. 269, which WR 
was on an inquiſition of office; for an inquiſition is traverſable, but 50 
a conviction is not. Beſides what is there ſaid is only the opinion on 
of Saunders himſelf, and it is contrary to univerſal practice in a | 
ſuch and analogous cafes. In an indictment againſt an acceſlay a 


—— 


ern - E e 2 1 © „ 
for murder or felony, it is uſual to ſtate the record of conviction of 


| the principal and then the charge againſt the priſoner as acceſſar, 0 
Fourthly; If there be error in the judgment, it mult be reverſed i 4 

by writ of error; till when it is available to all purpoſes, * 

Lord Kenyon, Ch. J. I have looked into the ſeveral caſes 152 

cited ſince the firſt argument, and am of opinion that there is no the 

weight in either of the objections. The plaintiffs have put the Ay 

caſe in ſuch a ſhape as to give the defendant an opportunity of 297 

taking the opinion of a ſecond jury on his conduct, and the firſ 1 

objection taken by his counſel is that his client ought to be bound th 


by an indictment againſt him on a criminal charge. By adverting 
to the ſtat. 1 Fac. 1. c. 15. it is manifeſt that the penalty is not to 
be recovered by a judgment on the indictment, but by action. But 
even without the aſſiſtance of that act of parliament, when the ſtat. 
5 Ges. 2. c. 30. ſaid that this penalty ſhould be recovered an! 
levied as other penalties and forfeitures are upon penal ſtatutes 
after conviction to be levied and recovered, - I ſhould have 
thought that the defendant was not deprived of his trial by jury 
in an action. When an act of parliament gives a different mode 
of trial, we look with eagle's eyes to diſcover” if that privilege be 
taken away. Nor is it neceſſary to Yiſcuſs the ſecond objection, 
ſince the ſame ſtat. 1 Fac. 1. removes all difficulty upon that head. 

55 But 
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zut even here again, without the aid of that ſtatute, when this 1798. | 1 
d directed that the penalty when recovered ſhould be equally =— 1 
lnided among all the creditors, I ſbould have had no doubt but e W 
that this might be recovered by the aſſignees who ſue for the benefit Wat, M 
of themſelves and the other creditors. 'The third and fourth 4 
objections are equally deſtitute of foundation. If the judgment be "| 
improper, it can only be reverſed by writ of error. Gi. 

ASHHURST and GRose Juſtices, of the ſame opinion. | 9 


LawWRENCE, J. With regard to the third objection, I had ſome 
doubt when the caſe was firſt argued, whether or not the fact 
of taking the falſe oath ſhould not have been ſtated: but on fur- 
ther conſideration I think that was not'neceſſary. This is war- 
ranted by the proceedings againſt an acceſſary: for though in ſuch 
caſes it is ſometimes ſtated in the indictment that the principal com- 
mitted the fact, yet the more uſual way is only to ſtate the con- 
iction againſt the principal and then to charge the defendant as an 
acceſſary with him. I have been ſearching for precedents on the 
ſtat. 9 Ann. c. 14+ /. 5. the words of which are very much like 


thoſe in the ſtat. 5 Geo. 2., and though I have not met with any in 


| print, I have been favoured by my brother Buller with a manuſcript 
precedent of the declaration in Morgan v. Luckup on that act, 
where it is only ſtated that the defendant had been conyicted on an 
information for the fraudulent gaming, without any allegation that 
he had committed the fact. That caſe therefore, as far as it goes, 


is an authority for the preſent action. As to the laſt objection ; 


the judgment on the indictment muſt be taken to be good until 
it is reverſed by a writ of error; as in the caſe of proceedings 
againſt the acceſſary (a2). So if there be a judgment againſt the 
huſband for treaſon not reverſed by error, it is ſufficient to deprive 
the wife of her dower. 


Per Curiam, Judgment for the plaintiffs, 


{a) Vid. I Hale, P. C. 625. 
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Makrvnx, SOUTHWARK: » - 


4. wok a FPHE Court of Quarter Seſſions in Surry quaſhed an order 


1ol. per aun. two juſtices, for the removal of Mary Lord the wiſe di 


_ "4 __ J. Lord and her two children from St. George the Martyr i; 
after living Southwark to St. Martin in the Fields, Weſtminſter, and ſtate} 
4 — the following caſe for the opinion of this Court. 


five % F. Lord the huſband not being ſettled in either of the conten, 
he was 3r- ing pariſhes took the firſt floor of a houſe No. 21 Ghandes-Siret 
ſent to _- in St. Martin's pariſh of a Mr. Raz/ten who then kept the houſe 


pmiſh of © at 15/. per annum, unfurniſhed, the rent to be paid quarterly 
2 vis wi® He, went into poſſeſſion on the 17th of March, and on the 22 
continued in of the ſame month he was arreſted and carried to the Maꝛrſbaſſa 


ee priſon in Sr. George's pariſh, but his family continued to reſide 


longer: held No. 21 in Chandos-Street uutil the 6th of May following, being 
— the ſpace of ſeven weeks, the huſband remaining from che time a 


ee gr his arreſt and ſtill being in the Mar/balſea priſon, After he u 
bakers or arreſted the landlord applied to his wife for the payment of the 


wife, rent weekly, aſking 55. 9d. per week; but his wife refuſed topay, 
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alleging that the rent was to be paid quarterly. When the viſe 
and children could ſtay there no longer but went to the huſband in 
priſon, the latter agreed to give up the poſſeſſion, and the land 
lord by conſent took ſome part of his furniture for the ſeren 
weeks' rent. The queſtion reſerved for the opinion of the Cour 
was, Whether the huſband F. Lord gained a ſettlement in the 
pariſh of St. Martin under the above circumſtances ? 

Mingay and Marryat, in ſupport of the order of Seſſions. The 
huſband J. Lord did not gain any ſettlement in the pariſh « 


St. Martin's, becauſe he only reſided there ſeven days, and: ' 
reſidence for forty days is neceſſary for the purpoſe of acquiring 
ſettlement. In R. v. Llanbedergoch (a) it was holden that the 
pauper, who after reſiding for twenty-nine days on a tenement : 
10 J. per annum was forcibly prevented reſiding there eleven days 
more, did not gain a ſettlement. Neither did the. wife and E 


children of J. Lord acquire a ſettlement in Sr. Martin's by theit 
reſidence in that pariſh, becauſe a wife cannot in the abſence and 
during the lifetime of the huſband who has a ſettlement of his 


(a) Ante, 105. 
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own gain a ſettlement herſelf. R. v. Azthorp Rooding, Burr. 
$,C. 412. This caſe is diſtinguiſhable from the two caſes that 
were relied on at the Seſſions, St. Margaret Wetminfeer v. St. 
Martin's Ludgate, 2 Conf?s Batt. 146., and R. v. Leeds, ib. 208., 
and Burr. S. C. 5 24. In the former the pauper not only rented 
2 houſe for 25 J. a year within the rules of the Fleer priſon, but 
alſo paid taxes for the ſame for eight years, which alone would 
give a ſettlement. And in the other caſe the pauper, renting two 
diſtin tene ments, one at Blackfordly, the other at Leeds, after 
reſiding three months at the former, reſided more than 40 days 
at the latter, and then returned to the former, where he reſided 
27 days more: but that was a ſhifting ſettlement, and as he re- 
fided more than 40 days at each of thoſe places, it was ruled 
that he was ſettled at B/ackfordly where he ſlept the laſt night. 

Erſkine and Lanes were proceeding to argue that J. Lord had 
gained a ſettlement in St. Martin's, but were relieved by 

Lord Kenyon, Ch. J. who ſaid that it was impoſlible to ſup- 
port that propoſition without obliterating the material words from 
the ſtatute of Charles the Second, and overruling all the deciſions 
on the ſubject; for that they all proved that no ſettlement could 
be gained by a refidence on a tenement for a ſhorter period than 
40 days. And though in the caſe of R. v. Leeds it was only de- 
cided that the juſtices ought not to have removed the pauper from 
Blackfordly during the continuance of his leafe, the Court added 
that “ if his leaſe at Blackfordly had been at an end, his laſt 40 
days reſidence at"Leeds might have borne a different conſider- 
ation; evidently intimating an opinion that 40 days' reſidence 
is neceſſary to give a ſettlement. | e 

Per Curiam, © Order of Seſſions confirmed. 


3 — . —— 
The Kino again/# The Juſtices of the WesT Ripine of 


YORKSHIRE, 


To a writ of mandamus, which (after reciting that an indict- 


ment had been preferred and found at the Quarter Seſſions 


of the We/t Riding of Yorkfbire, holden, &c., againſt William Stead 


and J. Stead, for certain treſpaſſes and nuiſances, in unlawfully 


_ andinjuriouſly erecting, building, and ſetting up a certain wall, &c., 
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The Court 
will not 
quaſh a re- 
turn to a 
mandamus 
(which di- 
rected an in- 
ferior Court 
to give judg- 


ment on an indict ment) merely becauſe ĩt ſtates an erroneous judgment given below: but a writ of error 
muſt be brought to reverſe that judgment. On an indictment for a nuiſance in erefing a wall acrofs 
a 3oad (not for continuing the nu: ſance) it is not neceſſary to adjudge that the nuiſance ba abated ; b. 
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5 1798. upon FRP acroſs a certain common and ancient pack and prime 
— way leading, &c., to which . and 7. Stead had pleaded not 
1 — 11 guilty, and on which indictment they had been duly convicted, 
the Juſtices & cc. ,) commanded the defendants to give judgment on the ſaid 
1 indictment againſt the ſaid V. and J. Stead, the defendants made 
Yorx- a return, ſtating that at the Quarter Seſſions holden, &c., they 
mitt gave judgment againſt the ſaid V. and F. Stead, on the ſaid in. 
dictment for the offence aforeſaid, which ſaid judgment was that q 
the ſaid W. and J. Stead ſhould be fined the ſum of 64. each ang ' 

be diſcharged.” 
This return was ſet GOA in the _— 5 argument and 

now 

France objected to it, becauſe it did not ſtate that the defend. 
ants had given a full judgment on the indictment againſt V. and 
F. Stead. This being an indictment for a nuiſance, it ſhould haye 
been part of the judgment that the nuifance be abated. R. v. 
Pappineau, 2 Str. 686. Nor is it any anſwer, to this objection 
ro ſay that the judgment given in this caſe may be reverſed by 
writ of error, for in order to bring a writ of error the Court to 
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which the writ is directed ſnould have given a complete judgment 5 
on the whole matter; Metcalfe's caſe, 11 Co. 39. : been this is 1 
but an imperfect judgment. But " 
The Court ſaid, that it did not appear to them that 1 ;nltice h 

at the Quarter Seffions ought to have adjudged that the nuiſance tt 
- ſhould be abated, the indictment not charging the defendants in 
with continuing, but merely with erecting, the wall, ſo that for any fe 
thing that appeared on the record the nuiſance did not in fact exiſt * 
at the time when the indictment was preferred. But that it was | 
not neceſſary to determine this point in the preſent caſe, becauſe ov 
even if the judgment given below were erroneous, this was not th 
the proper mode of correcting the error, but that the proſecuter ej 
mult bring a writ of error, as was done in the caſe cited from ju 
Strange. ch 


The return was allowed, 


I TAE TTT. EreHTH Year or GEORGE II. 


Doz on the Deniſe of Bass agaig Rox. 


DECLARATION in ejectment for lands in Devonſhire having 
been delivered with notice to the tenants to appear in Mi- 
thachmas term laſt, which was wrong, as the notice in a country 
ejectment muſt according to the practice be to appear in an 
iſſuable term; 
Cowper obtained a rule in the laſt term, on behalf of the leſſor 


469 
1798. 


Monday, 
Fan. agth. 
In certain 
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claration in 


of the plaintiff, calling on the defendants to ſhew cauſe why the ejectment. 


notice ſhould not be amended, by inſerting Hilary inſtead of 
Michael mas term, on payment of coſts, on an affidavit ſtating that 
the leſſor of the plaintiff could not now bring another ejectment 
on account of the Statute of Limitations, the twenty years having 
expired after this declaration was delivered and before the miſtake 
was diſcovered, and ſtating alſo that the leſſor of the plaintiff had 
been hitherto prevented by poverty trying his cauſe before. 

Gibbs, who now ſhewed cauſe, mentioned the caſe of Roe d. 
Stephenſon v. Doe, Barnes, 186. to ſhew that formerly no amend- 
ments were permitted to be made even in declarations in eject- 
ment; and he ſaid that there was no inſtance in which the Court 
had ever permitted an ame.idment to be made in the notice at 
the end of the declaration; and that the reaſon ſuggeſted for allow- 
ing this amendment was rather a reaſon why the Court ſhould 
refuſe it, ſince the application was in effect to extend n time 
in the Statute of Limitations (a). 

Per Curiam. The caſe cited from Barnes has been Jody fince 
overtuled. The Courts have been of late years much more liberal 
than they were formerly in every part of the practice reſpecting 
ejectments. By refuſing this rule we may probably do great in- 
juſtice, whereas by granting it we ſhall merely give the leſſor of 
the plaintiff an opportunity of trying his title. | 

g Rule abſolute. 


(a) Vid, Maddock . t. v. Hammett, ante, 55, and the caſes there cited, 
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nd, MAULE and Another again MuRRar and Another, 


Defendant, HE defendants were indorſers of certain bills of exchange 
— 1 drawn by Robert Murray and Co. in America on Bird and 


in America, Co. in England, which bills were returned to America, proteſted 
again ar- 


reſted here for non- acceptance. On their return the defendants, who are 
for the ſame merchants in New York, tendered payment of the ſums contained 


ny in the bills with intereſt, which the plaintiffs refuſed to accept 


unleſs 20/. per cent. were alſo paid as charges upon the return of 
the bills; this being refuſed by the defendants the plaintiffs held 
them to bail in America for 15,750/. by proceſs out of the 
Court in New York, and the plaintiffs proceeded ſo far in that ſuit 
as to obtain judgment for the amount of the bills and intereſt, 


but a ſpecial caſe was reſerved as to the claim of the 20 J. fer 


cent. The defendant Murray lately came to this country on the 
\ neceſſary buſineſs of the partnerſhip 3 and having been arreſted 
here by the plaintiffs for the ſame demand, he obtained a rule on 
a former day calling on the plaintiffs to ſhew cauſe why he ſhould 
not be diſcharged on filing common bail, on an affidavit ſtating 
the above facts, and alſo ſtating that he and his partner were 
ſolvent, and had made arrangements in America for the * 
of this demand. 
Law and Lawer, in ſupport of the rule, likened this to the 
ordinary caſe of a ſecond arreſt in this country for the ſame ſum, 
in which caſe the defendant is entitled to be diſcharged. 
Mingay and Marryat, on the other hand, ſaid there was no 
ſimilarity between the two caſes, for that this Court would not 
take judicial notice of an arreſt in a foreign country; adding that 
it would be unjuſt to deprive the plaintiffs of perhaps the only 
ſecurity they had for the payment of their debt. And 
The Court were of this opinion, and 


Diſcharged the rule, 


IN THE THIRTY-EIGHTH YEAR oF GEORGE III. 


The KiNG againſt The Inhabitants of ALR ETOx. 


AN order of two juſtices, for the removal of Mary Henſon, 
wife of Charles Henſon, and William her child, from Hu kncl! 
Tirkard to Alfreton, was confirmed on appeal to the Nottingham- 
hire ſeſſions, where the following caſe was reſerved for the 
opinion of this Court. The pauper Charles Henſon was born in 
the pariſh of St. Mary Nottingham, when his father was reſiding 
there under a certificate from Alfreton. Whilſt his father was ſo 
reſiding in St. Mary's, the pauper was bound apprentice to R. 
Claypole of the fame pariſh for ſeven years by indenture; and w 
after ſerving bim two years, he was aſſigned to H. Pacey of the 
ſaid pariſh. Six months before the expiration of the apprentice- 
ſip, the pauper's father and mother both died, and the pauper 
continued to ſerve his maſter Pacey the em of the term in 
the ſame pariſh. 
Vaughan was to have argued in ſupport of the order of ſeſſions, 
but the Court deſired 
Clarke on the other fide to begin. Although it was holden in 
R. v. Sherborne (a) that a pariſh certificate extends not only to 
the perſon to whom it is granted, but alſo “ to all his family and 
all his children,” that doctrine was afterwards overruled in R. v. 
Heath (ö), where it was ruled that when the ſon of a certificated 
perſon married and lived in a houſe of his own, he ceaſed to be 
under the protection of the certificate, and might gain a ſettle- 
ment in the certificated pariſh by being rated and paying rates 
there. And in R. v. Darlington (c), Buller, J. ſaid, „ The man 
to whom the certificate was granted was the perſon whom the 
Legillature had in view.“ Then here the inſtant the pauper was 
bound apprentice, he ceaſed to be part of his father's family: 
his reſidence in the pariſh of St. Mary was protected not by his 
father's certificate, but by the indentures of apprenticeſhip, for he 


was then irremoveable. But whatever might be the ſituation of 


the pauper during his father's life, the inſtant the father died the 
certificate was at an end: he was no longer part of his father's 
family, and conſequently not included in the certificate, according 
to the caſe of R. v. Darlington. Now it is ſtated in the caſe 


that the pauper ſerved more than 40 days in St. Mary's after his 


) Burr. S. C. 182. (6) Ante, 5 vol. 583. (c) Ante, 4 vol. 891. 


h 2 | father's 
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father's death, and by that reſidence he gained a ſettlement there, 


du Suppoling the father had removed into another pariſh after the 
The E1x6 apprenticeſhip of the ſon, the certificate would have been funQus 


agar ft 


The Inhabi- officio, and then the ſon would have gained a ſettlement in this 


tants of 
ALTE. 
TON. 


pariſh, by ſerving 40 days there as an apprentice. And whether 
the certificate be at an end by the death or the removal of the 
father, the conſequence 1s in either caſe the ſame with regard to 
the other branches of his family. This caſe is diſtinguiſhable 
from that of R. v. Hampton (a), for thi: depended on the ſtat. 
12 An. ft. I. c. 18. / . whereas this turns on the conſtruction 
of the ſtat. 9 & 10 7 3. c. 11. 

Lord KENTON, Ch. 1. This is an attempt on the part of the 
pariſh of Alfreton to put a conſtruction on the certificate 29 
different from that which it has invariably received ever ſinct it 
was paſſed. The rule was laid down in the cafe of R. v. Darling- 
ton in terms ſo plain that he who runs may read. And the 
Sherborne caſe, in which it was holden that a certificate extend; 
not only to the perſon himſelf to whom it was granted but aiſo to 
his family, was not overruled, although jt was explained, by that 
of R. v. Darlington. All the caſes have ſaid that chi/ren are 
part of the family of the certificated perſon, and within the pro- 
tection of the certificate act: in R. v. Darlington, the queſtion 
was, Whether or not the certificate extended to grandchildren; the 
Court ſaid it did not, but was confined to the perſon himſelf, 
and to his children, and that a ſecond generation was not within 
the meaning and protection of the act. And in the caſe of K. 
v. Heath 1 withed to adopt the doctrine eſtabliſhed in the caſe of 
R. v. Darlingten. But this is an attempt to overturn all the 
caſes upon the ſubjeQ. | 

ASHHURST, J. The deciſions upon this point are clear and de- 


eiſive; and it would be of dangerous conſequence now to over- | 


ſet them. 
GRosk, J. In the caſe of R. v. Heath we determined that a 


fon ceaſed to be part of his father's family when he married and 


became the head of a family himſelf : but this caſe is very dis- 
tinguiſhable from that, for here the reſidence of the ſon in &. 
Mary's was protected by the certificate granted to the father; 
and to determine that the ſon could gain a ſettlement in that pariſh 


by apprenticeſhip would be to ſay that all the former caſes on 


this ſubject were improperly decided. 


(a) Ante, 5 vol. 266. 
| Laws 
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LawRENCE, J. In contemplation of law this ſon came into 1798. 


the pariſh of St. Mary under the certificate: now the ſtatute 
ſays, that a perſon who comes into a pariſh by a certificate can 
only gain a ſettlement there in one of two ways; but apprentice. 
{kip is not either of thoſe two ways, and therefore the pauper did 


yot gain a ſettlement there, | | 
| Both orders were confirmed. 


DurtRoy again/# JOHNSON. 


TR was an action on promiſes. The declaration contained 
ſeveral counts, one of which was on a bill of exchange ; 
to that one there was a demurrer, on which the plaintiff had 
judgment; to the others there was a plea on which iſſue was 
joined, A rule having been obtained calling on the defendant 
to ſhew cauſe why it ſhould not be referred to the Maſter to 
compute what was due to the plaintiff for principal intereſt and 
colts on the count on the bill of exchange, 

Gibbs now ſnewed cauſe againſt it; ſaying that, as there were 
ſereral other counts to which the defendant had pleaded, and on 


which plea the parties were at iſſue, this motion was premature; for 


that the plaintiff ought to wait to ſee the reſult of the trial 
of that iſſue, or if he did not intend trying that iſſue that 
he ſhould have entered a noli proſequi as to thoſe counts. | 

Bedford, in ſupport of the rule, relied on the caſe of Fleming 
v. Langton, 1 Str. 532., where under circumſtances like the pre- 
ſent the Court refuſed to ſet aſide a writ of inquiry which had 
been executed on the judgment on the demurrer, though the 
plaintiff had not entered a noli proſequi as to the other counts. 

The Court thought that caſe deciſive of the preſent, and 
made the 7 HE 


Rule abſolute, 
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| 4 | Feb. 1. D1cKINsON againſt PLAISTED. ing 
* 8 ul 
oF The Court THIS was an action on a promiſſory note that became due on 
#1 m_ ww the 5th of September 1796. The plaintiff filed his bill again pol 
30 amenda the defendant, who is an attorney, in Trinity vacation (26 of Mo. the 
9 3 1796), but with a general memorandum of the preceding Triniy the 
"2 — term. Ihe defendant pleaded a judgment recovered, and after. in 
| 15 1 of the day Wards demurred to a replication of nul tiel record. On this th 
.A — de murrer judgment was given for the plaintiff in Michacimas term 
| bill was filed, 1796; when the roll, not being written out at length, was 
* TRY brought into Court, containing only the general memorandum 
} brought. and the names of the parties, on which the officers of the Court ru 
| marked the word © read.” It appeared to be the practice of the ſt 
Court for the plaintiff's attorney on obtaining judgment to take ir 
away ſuch roll and complete it afterwards at his leiſure, In ſt 
Hilary term 1797 the defendant brought a writ of error, and a 
aſſigned for error that the bill was filed before the cauſe of action r 
accrued; after which the plaintiff's attorney, under the advice of b 
a very reſpectable gentleman at the bar, who thought it warranted A 
by ſeveral inſtances of the ſame kind, altered the roll by inſerting 


a ſpecial memorandum of the day when the bill was actually filed 
inſtead of the memorandum of Trinity term generally Upoa this 
the defendant obtained a rule, calling on the plaintiff to ſhew | 
cauſe why the roll ſhould not be amended and made conformable | 
to the iſſue joined, and why the tranſcript ſhould not be made 
agreeable to ſuch altered roll, and why the plaintiff ſhovid not 
pay the coſts of this rule. 

The plaintiff's counſel, in ſhewing cauſe againſt this rule, 
attempted to give two anſwers to it; 1ſt, That there, was nothing 
to amend by; and 2dly, That the defendant had conſented (a) to 
the plaintiff's making the alteration he had made on an application 
to him by the plaintiff as ſoon as he diſcovered the error. 

But The Court were clearly of opinion that this rule ought to be 
made abſolute. For that, though the Court would, on an appli- 
cation made by the plaintiff, have permitted him to make the 
alteration propoſed, it was highly improper for the plaintiff him- 
ſelf to alter the roll without their conſent. That the roll in this 


(a) No conſent appeared to have been expreſsly given, but it was inferred from 3 
converſation between the plaintift 2nd the deſendant's attorney which was {tated in an 
affidavit, 

caſe, 


* 9 — 
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caſe, though not complete at the time when judgment was given 
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on the demurrer, was conſidered as part of the judicial proceed. ——— 


ings of the Court ; and that it was only for the convenience of the 
ſuitors that ſuch an imperfeCt roll was allowed to be brought in, 
for that when the Court pronounced judgment it was on a ſup- 
poſition that the whole record was then in Court. That even if 


the defendant had expreſsly conſented to the alteration in this caſe, 


the Court, when the matter was diſcloſed, were bound to interfere 
in order to prevent any alteration being made in the records of 
the Court without their permiſhon. Accordingly 

| That rule was made abſolute. 


On a ſubſequent day in the term the plaintifF obtained another 
rule, calling on the defendant to ſhew cauſe why he (the plaintiff) 
ſhould not be at liberty to amend the bill filed by inferting a 
ſpecial memorandum of the day of filing the ſame, and why he 
ſhouid not be at liberty to carry in a new roll agreeable to ſuch 
amended bill and to make the tranſcript conformable to ſuch new 
roll; which rule was made abſolute, notwithſtanding an objection 
by the defendant's counſel that the application came too late, 


| becauſe it was not made until after a writ of error was brought. 


And on this occaſion 
The Court ſaid that the rule itſelf appeared to be reaſonable, 


That, though the plaintiff had aCted inadvertently at firſt in 


making the alteration without leave of the Court, nothing im- 
proper was intended, it having been done under the advice of 
counſel ; but they ſaid they ſhould ſtrongly animadvert on a 


D1ic KinsoN 


againſt 


PLALISTED» 


ſimilar proceeding in future. And that the lateneſs of this appli- | 


cation was no objeQtion, ſince nothing was more common than 
an application to the Court of Chancery to grant an original after 
the want of an original had been aſſigned for error. 

Rule abſolute on payment of coſts and alſo the coſts in error. 


| FaLLOWES again/# TAY1.0R. 
THE defendant in March 1796 executed a bond to the 


plaintifF in the penalty of 50 /. with a condition, (after 
reciting that the defendant had ereCted and for two or three years 
kept and continued three walls or cribs acroſs the river Ve 


aprecing not to proſecute him) ſhculd remove certain public nuiſances, and not erect any others of the 


lame kind, is grod ia law, 


Hh4 which 


M.nday, 
Feb th. 
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which were a nuiſance to the navigation, that the magiſtrateg 


— aſſembled at the Quarter Seſſions at Hereford had directed the 


plaintiff (a) to proſecute all perſons erecting keeping or maintain. 
ing ſuch walls cribs and other nuiſances in and upon the river 
in order to preſerve the navigation, and that in purſuance of ſuch 
orders he (the plaintiff) had prepared bills of inditmentagainit the 
defendant, who in order to avoid the expence of the indict. 
ment had applied to the plaintiff not to prefer the ſame, upon con. 


dition that he (the defendant) ſhould remove the ſaid nuiſance; 


and enter into this bond, to which the plaintiff had conſented,) 
that if the defendant did on or before the iſt of September then next 
entirely remove take and carry away as well the ſaid walls or 
cribs as all others that he had created or kept and maintained 
in and upon the ſaid river, and the ſtones materials and found. 
ations of all ſuch walls or cribs, ſo that the ſame ſhould not 


remain and obſtruct the courſe or navigation of the river, and 


ſhould not at any time erect or rebuild any other walls or cribs 
in the river to the prejudice of the navigation, then the obligation 
{ſhould be void. 

The plaintiff having declared upon the bond, the defendant 
craved oyer of the condition, and pleaded the general iſſue and 


perſormance of the condition, on which iſſue was joined. And at 


the laſt Hereford Aſſizes before Lord Kenyon the plaintiff obtained 
a verdict. | 
Abbott in the laſt term moved in arreſt of judgment, on the 


ground that the contract diſcloſed in the condition of the bond was 


an illegal contract and could not be enforced in a court of juſtice. 


That, as the plaintiff was directed to proſecute the defendant for 


a public nuiſance, the taking of a bond to his own uſe for for- 
bearing to proſecute might be an inſtrument of collufion or op- 


preſſion in the hands of the plaintiff,, That though a conſtable 


might take ſureties for keeping the peace for an affray committed 
in his own view, the ſureties muſt be taken to the uſe of the king. 


Sh arroct v. Hannemer, Cro. Eliz. 375.; Dalt, Juſt. cb. 1. p. 4. 
That even if the conſideration of this bond as far as reſpected the 


removal of the nuiſance were lawful, every thing required of the 
defendant beyond that was without conſideration. That in Roy 
v. The Duke of Beaufort (o), where a verdict had been given on 
a bond entered into by Roy not to commit any treſpaſs on the 
duke's royalty by ſhooting hunting or fiſhing, Lord Chancellor 


(a) Who was the clerk of the peace. (5) 2 Att. 190. 


Hardwicks 
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Hardiuicbe gave relief by granting an N to ſtay all further 
| proceedings. 

This caſe was to have been argued to-day but 

The Court were all clearly of 1 that er could not ares 
the judgment. 

Lord Kenyon, Ch. J. ſaid, the want of a e to a 
bond affords no ground of objection; and if there were any thing 
illegal in this conſideration the defendant ſhould have pleaded it. 
In the caſe of Roy v. The Duke of Beaufort, Lord Chancellor 
Hardwicke did not think that the bond was void at law, but he 
gave relief to the defendant on the n that the plaintiff had 
made an improper uſe of it. 

Law RENE, J. The defendant might ww" given a bond to 
the plaintiff without any conſideration at all: and why may he 
not give a bond for a conſideration that is legal ? 


Rule to arreſt the judgment CO | 


Leiceſter for the plaintiff, | 
Mlilles, Lane, and Abbott, for the defendant. 


—— — — — — 


Rox on the Demiſe of Burr Ton and. Others again 
Rox. 


D moved to enter up judgment againſt the caſual 
ejector. This was an ejectment againſt ſeveral tenants ; 
but in the ſeveral copies ſerved the name of the individual tenant 
on whom the declaration was ſerved was prefixed to the notice 
inſtead of the names of all, and conſequently the perſon: making 
the affidavit of ſervice could not ſwear that the copy of any one 
declaration and notice was ſerved on all the tenants. The queſ- 
tion thereſore was, Whether there ſhould be ſeveral rules, or 
whether one would be ſufficient ? 
The Court were of opinion that one was ſufficient. 
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Monday, . . 

Feb. m. Dox on the Demiſe of Col. LIxs again/? WELLER, 
* 1 IN ejectment for a meſſuage the queſtion turned on this point, 
n Whether a leaſe of the premiſes from Charles Butcher and Jane 
ſettled to the his wife (under which laſt the leſſor of the plaintiff claimed) 
uſe of the . 


to the defendavt for twenty-one years, commencing from the 
25th March 1780, were a valid leaſe? | 

It appeared that in Auguſt 1771 Fane Palmer (afterwards 
Jane Butcher) being ſciſed in fee of the premiſes, previous to and 


1 in contemplation of her marriage with Charles Butcher, by leaſe 
* and releaſe conveyed the ſame to truſtees and their heirs to the 
neſſes ap- uſe of herſelf in fee until the marriage, and afterwards to the 
eee uſe of herſelf for life, remainder to the uſe of ſuch perſons 
+ 8M and for fuch eſtates as ſhe, notwithſtanding her coverture, ſhould 


by deed or will executed in the preſence of three witneſſes appoint, 
and for want of ſuch appointment to tlie uſe of herſelf in fee, 


The marriage took place, and the leaſe in queſtion was after- 


wards granted by the huſband and wife, atteſted by two witneſſes 
only. The huſband died ahout three years ago, after which the 
wife received rent of the defendant for the premiſes accruing aſter 
the huſband's death. The wife herſelf died on the 4th December 
1795; and by her will atteſted by three witneſſes, and executed 
during the lifetime of her huſband, and prior to the leaſe to the 
defendant, aſter reciting the ſettlement and the power thereby 
reſerved to her, deviſed the premiſes to the leſſor of the plaintiff 
in fee. Since her death, the leſſor of the plaintiff, after having 
accepted rent from the defendant accruing after the death of 
Mrs. Butcher, gave him a half year's notice to quit ending at 


the power ; 
and after her Lady-day 1 797. | 
_ 3 Two objections were taken at the trial before Lord Chief Juſtice 


ceived rent 


Fyre at the laſt aſſizes for Sex. 1ſt, That the leaſe by the 


3 „ huſband and wife of the wife's land was not void as to the wife, 
mw _ but merely voidable after ſhe was diſcovert ; and that the wife had 
ſuch teaſe £ : . 

was voidable confirmed it by accepting rent accruing after her huſband's death. 
only by her ' — 1 5 

ae her 2dly, Suppoſing the leaſe not to be valid, as not having been 
huſband's executed under the power reſerved to the wife, and that the 
death; and 

that her re- 


ceipt of rent accru 


ing afterwards was a confirmation of it againſt A. wEo claimed under her appoirts 


ment by the will. 3 , | 
WMW heile tenant for life grants a leaſe for years, which is void againſt the remainder-man, and the latter 


before he elects to avoid it receives rent trum the tenant whereby a tenantcy from year to year is created, 
yet this is with reference to the old term, and therefore a balt-year's notice to quit from the remain 


der - man ending with the old ; ear is good. 
WS leſſor 


* 
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leſſorof the plaintiff claiming as remainder- man under the execution 
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of that power may elect to avoid it, yet having ſince accepted ———— 


rent from the defendant whereby the latter became tenant from 

ear to year, ſuch tenancy mult be taken to commence from the 

ath December 1795, when Mrs Butcher died, till when the for- 
mer leaſe ſubſiſted; and conſequently the notice to quit at 
Lady-day 1797 was regular. The learned Judge overruled both 
the objections, and a verdift was taken for the leſſor of the 
plaintiff, with liberty for the defendant to move to ſet it aſide and 
to enter a nonſuit in caie this Court thought either of the objec. 
tions well founded. 

Shepherd Serjt. accordingly moved for that 8 in the laſt 
Term upon both grounds; but 

The Court, being clearly of opinion that there was no founda- 
tion for the laſt objection, and that the acceptance of the rent by 
the leſſor of the plaintiff had relation to the old contract and not 
to any new agreement (a), granted the rule niſi upon the firſt 
obje ction only. 

Erſkine, Marryat, and Bęſti, now ſhewed cauſe; and inſiſted 
firſt that the leaſe was abſolutely void, it not being atteſted con- 
formably to the power, conſidering Mrs. Butcher merely as tenant 
for life at the time when the leaſe was executed. ['This argument 
was advanced without adverting to the concluſion of the ſettle- 


ment, whereby it appeared that Mrs. Butcher had the reverſion in 


fee in her at that time. But when their attention was drawn 
to that circumſtance, ] They contended, ſecondly, That the leſſor 
of the plaintiff claimed under a will executed in purſuance of 
the power, antecedent to the defendant's leaſe and paramount 
to it. 

Mood contra cited ſeveral authorities to ſhew that a leaſe by the 
huſband and wife of the wife's land, whereof ſhe was ſeiſed in 
fee, was only voidable by her after her huiband's death; and that 


her receipt of rent afterwards was a conhrmation of the leaſe, 


binding herſelf and all who claimed under her. Bro. Reſceit, pl, 70. 
Acceptance, pl. 6. 2 And. 42. Dy. 159. Wooton v. Hele, 1 Mod. 291. 
_ Goodright v. Straphan, Cowp. 203. 4 Vin. Abr. 101. Now here 
when the leaſe was granted to the defendant the reverſion in 
fee was in the wife, ſubject indeed to a power of appointment 
in her, but which reverſion was not deveſted by 125 having 


(a) Vid. ante, 83. Doe v. Watts, and Sykes d. Murgatreyde v. —, cited, ante, 
1 vol. 161. | 
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poſe, A. may 
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a witneſs to 
prove the 
agency, 


CASES in HILARY TERM 


then made her will, which ſhe might at any time have revoked, 
and could have no operation during her life, 


Lord KENVOx, Ch. J. The reverſion in fee being in the wiſe 


at the time of the leaſe executed makes an end of this queſtion; 
for the leaſe being only voidable, her receipt of reut after her 
huſband's death confirmed it. And her will which was ambu- 


latory till her death cannot vary the caſe ; for it could have no 


operation during her lifetime, and any act which was afterwards 
done by her inconſiſtent with her will was pro tanto a revocation 
of it. If indeed the queſtion had turned upon the power of ap. 
pointment, the leaſe not being atteſted conformably thereto, could 
not have been ſupported in a court of law; yet even then being 


granted for a valuable conſideration and merely defective in point 


of form, a Court of Equity would have interfered, and directed a 
proper leaſe to be granted. In Rattle v. Popham (a), though Lord 
Hardwicke in a court of law held himſelf bound to decide againſt a 
leaſe not duly executed according to a power reſerved, yet Lord 
Talbot preſiding in the Court of Chancery, upon a bill filed by 
the leſſee, decreed the leaſe to be binding on the parties, and 


made the defendant pay all the coſts in law and equity (5). 


Per Curiam, Rule abſolute, 


(a) 2 Stra, 992. 

(5) It ſeems in that caſe from what is ſaid in 2 ; Bund? 1147, that Lord Talbot held 
the leaſe to be warranted by the power, ſaying it was a blundering, but not a defeQive, 
ex:cution of it. But ſce the cafe of the Dean and Chapter of St. Paul's to this point 
mentioned at the end of the caſe of Alexander v. Alexander, 2 Vea. 645, 6, 


* 


ILDERTON againſt ATKINSON. 


- 


NN the trial of this action of aſſumpſit, at the laſt Newcaſtle 
aſhzes beſore Mr. Baron Thomſen, the only queſtion was, 
Whether one Barber were a competent witneſs. He had bcen 
the agent of the plaintiff, and, as aſſerted by the defendant, con- 
tinued to be ſo at the time when he received a ſum of 200/. (the 


money in diſpute) from the defendant, and received the money in 


that character. The plaintiff admitted the receipt of the money 
by Barber, but denied his agency at the time of the receipt. 
The defendant called Barber to prove the agency, but he was 
objected to on the ground of intereſt. The defendant's counſel 
ſaid. that his intereſt was equal; for if the plaintiff recovered, 


the defendant might maintain an action againſt him to recover 
back 
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hack the 200/.3 if the defendant recovered, the plaintiff might 


ſue Barber for the ſame ſum; ſo that either way Barber was — 


liable, and came to-charge himſelf. 
But the plaintiff's counſel argued that Barber's intereſt was 


ſtronger in fayour of the defendant, becauſe the defendant would 


be entitled to recover the coſts of this action as well as the n money 
itlelf from Barber, if Barber had received this money under a 
miſtepreſentation of his own character. The learned Judge re- 
jected the witneſs and ſaved the point. A verdict having been 
given for the plaintiſf, a motion was made in the laft term by 

Chambre and Park to ſet it aſide, on the ground that the wit- 
neſs ought to have been received. Cauſe was now ſhewn againſt 
that rule by | 

Law and Holroyd; who urged the ſame ground of objection 
they had taken at the trial; and mentioned the caſes of Green v. 


1 


1798. 


II DEN Ton 
ga inſt 
ATKIN=e 
$ONs 


The New River Company (a), and Thempſen v. Bird(b); in the 


former of which the Court ſaid that the inftance of the ſervant. 


of a tradeſman being permitted to prove the delivery of goods 
was an exception to the general rule that an intereſted perſon 
might be a witneſs z and in the latter, which was an action on a 
policy of inſurance, the captain of the veſſel was holden not to 
be an admiſſible witneſs to diſprove barratry, by ſhewing that the 
barratrous acts were done by the confent and direction of the 
owners, without a releaſe from the underwriters. 

But The Court were of opinion that the objection to the ad- 
miſſibility of the witneſs was not well founded, becauſe in any 
event the witneſs ſtood indifferent in point of intereſt between 
the parties, being liable either to pay the money received to the 
plaintiff, or to refund it to the defendant (c). That if ſuch an 


objection 


(a) Ante, 4 vol. 589. 

(5) Sittings before Lord Kenyon, after E. 35 Geo. 3. Eſpin. 339. 

(c) Evans v. WII IIAMs and others, Sittings at Guildhall after Trinity term 
28 C. 3. cor. Lord Kenyon. 

Aſſumpſit for money paid to the uſe of the defendants. The defendants were owners 
of the Hinchinbroke Eaſt Indiaman, whoſe Captain, Mr. Maxwell, borrowed money of 
the plaintiff, as the plaintiff alleged, for the uſe of the ſhip, but according to the de- 
fendants' caſe for the uſe of the Captain himſelf. The plaintiff called Mr. Maxwell, 
who was objeCted to, as being intereſted to diſcharge himſelf by throwing the onus upon 


bis owners: to this it was auſwered that if ſo, the owners had a remedy over againſt him, 


ſuppoſing the money came to his hands; and that he was perfectly indifferent, being 
liable to the plaintiff upon his own bill of exchange on the one hand, and to the owners 
on the other, 

Lord Kznyox, Ch. J. I think the objection has been well anſwered : but to what 


extent the witneſs ſhould be, received, is another queſtion, . This does not go on the 


ground of Maxwell being a witneſs of neceſſity ; for courts have very ſeldom decided on 
ſuch 


1 
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1798. obdjection as the preſent were to prevail, it might exclude brokers 
who had eff-Qed policies of inſurance; and that it would he 


IL DEA TON „ 3 

agi, difficult hereafter to draw any certain line. And they made 
ATxiN- the 5 

SON. 8 


Rule abſolute, 


eld, The Counteſs of STRATHMORE againſt A. RokINSOx 
Feb. 6th, | 
BowEs and Others, and A. Ropinson Bowzs and 
Others againſt The Counteſs of STRATHMORE and 


A. by will e BO Es of Streatlam Caſtle in the county of Durham 


_ ne Eſq. deceaſed, by his laſt will dated 7th February : 749, properly 


and copy held, atteſted for deviſing real eſtates, gave and deviſed all his freehold 


&c. in truſt 

— eee and copyhold manors meſſuages lands tenements and heredita- 

ee ments whatſoever, not held in mortgage or in truſt for any 
Ater- . 

wards pur- Other perſons, nor held by any leaſe or leaſes for lives, to his 


— 2 wife Mary Bowes, Edward Gilbert Eſq. Elizabeth Bowes, Jane 
then made Bowes, and his friends the honourable Sir H. Smithſon Bart. and 


ork f. T. Rudd, their heirs and aſſigns, to the uſe of them their heirs and 


ter reciting aſſigns, upon ſuch truſts and to and for ſuch ends intents and 


that he had 1 R ES 48 
deviſed all Purpoſes as are therein aftermentioned, that is to ſay, in caſe he 


cn 1 ſnould have any ſon or ſons born in his lifetime or after his death, 
hold he that the ſame ſhould be in truſt for his firſt and other ſons ſuc. 


— be ceſſively in tail male, and for default of ſuch iſſue then in truſt for 


revoked his daughter M. E. Bowes for her life, without impeachment of 


f | | Sg ; 
> w 3 waſte; and after the determination of that eſtate, in truſt during 


to two of her life to ſupport the contingent remainders, and after her death 


— your then in truſt for her firſt and other ſons ſucceſſively in tail male; 


ie, and in default of ſuch. iſſue then in truſt for all and every the 


&c. to the 
other truſtees upon the ſame truſts; and concluded with declaring the codicil to be part of his will: 


held that ſuch a republication of the will would not operate to paſs the after purchaſed lands, 


— 


9 


ſuch a ground. I think originally the plea of neceſſity was only admitted in cafes upon 
the ſtatute of Hue and Cry. I decide this caſe on he ground that the witneſs ſtands 
indifferent between the parties; for whichever way the queſtion goes here, he is equally 
anſwerable. If 1 recolle& right, this point has been decided in the caſes of ſubtraction 


of tithes. 2 
Verdict for plaintiff, 


In the following term a motion was made for a new trial on other points in the cauſe, 


daughters 


but not on this; but a new trial was refuſed after argument, 
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daughters of the ſaid M. E. Bowes as tenants in common, and tlie 
heirs of their reſpective bodies, with croſs remainders in tail ge- 
neral to the ſurviving daughter or daughters as tenants in common 
in caſe of one or more of the daughters dying without heirs of 
their reſpective bodies; with divers remainders over. Aſter ma- 
king the ſaid will, and before making the codicil after mentioned, 
the deviſor purchaſed ſeveral eſtates, and particularly in 1754 he 
purchaſed an undivided third part of a certain freehold eſtate in 
the county of Durham, and was ſeiſed in fee thereof at the time 


of his death. The deviſor afterwards made a codicil to his ſaid 


will, dated 20th October 1758, and properly executed and atteſted 
to paſs real eſtates, in which (after reciting that * by his laſt wil} 
« and teſtament, dated the 7th of February 1749, he had given 
« and deviſed all his freehold and copyhold manors, &c. to his 
« wife Mary Bowes, her father E. Gilbert, his ſiſter E. Bowes, 
« and his ſiſter aue Bowes, and his friends the honourable Sir 
« H. Smithſon Bart. and T. Rudd, their heirs and aſſigns, and to 
« the uſe of them their heirs and aſſigns, upon the truſts intents 
« and purpoſes therein mentioned,) he revoked all his above de- 
« viſe, ſo far as it related to the above Sir H. Smithſon (then Earl 
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« of Northumberland) and T. Rudd and their heirs; and then 


« he gave and deviſed his ſaid lands tenements and hereditaments 
« unto the above-named Mary Bowes his ſaid wife, E. Gilbert, 
« and his ſiſters E. Bowes and J. Bowes, their heirs and aſſigns, 
* upon the ſame truſts intents and purpoſes as he had given and 
« deviſed the fame by his ſaid laſt will. He revoked the legacies 
&« of 500/. each, which he had given to the ſaid Sir H. Smithſon 
« and T. Rudd; and alfo revoked the executorſhip of the ſaid 
% Farl of Northumberland and T. Rudd of his ſaid laſt will, and 


« the guardianſhip of his daughter deviſed to the ſaid Earl of | 


« Northumberland; and confirmed and appointed his wife Mary 
« Bowes the ſaid E. Gilbert and his ſaid ſiſters E. and J. Bowes 


« executors of his will; and revoked the truſteeſhip of the ſaid _ 


Earl of Northumberland and T. Rudd for laying out the ſavings 
« of the produce of his real and perſonal eſtates in the purchaſe 
« of lands; concluding thus, I do hereby make and declare 
« this codicil to be part of my laſt will and teſtament ; as wit- 
« neſs,” & c. The deviſor afterwards died leaving the ſaid Mary 
Eleanor Bowes his only child and heireſs at law. 


The Lord High Chancellor ordered that the above caſe ſhould be 


made forthe opinion of the Judgegof this Court, and that the queſtion 


thereupon 
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thereupon ſhould be, Whether the codicil dated the 2oth day of 
October 1758 made by the teſtator George Boaves was à republics. 
tion of his will, dated the 7th day of February 1749, with reſped 
to the eſtate purchaſed after the date of the ſaid teſtator's will? 

This queſtion was argued in the laſt Term by Chambye in the 
affirmative, and Raine contra ; and now by Law in the affirma- 
tive; Erſtine was to have argued è contra. | ITS 
Arguments for the affirmative of the queſtion, Whether the 
codicil was a republication of the will ſo as to paſs the after. 
purchaſed lands ? 

The Court will not preſume that the teſtator meant to die 


Inteſtate as to this part of his property, eſpecially when he made 


a teſtamentary diſpoſition after the acquifition of it. It is 2 
general rule that a codicil properly atteſted to paſs real property, 
referring to an antecedent will, though not annexed thereto, is in 
law a republication of the will, ſo as to give the fame date to 
it as is given to the codicil. And here the deviſor by his codicil 
directs that it ſhall be taken to be part of his laſt will and teſta- 
meet. Acherley v. Vernon, Com. Rep. 281. 3 Bro. P. C. 10). 


Potter v. Potter, 1 Vez. 437. Gibſon v. Montfort, 1 Ve. 489. 
493 (a). Jaclſon v. Hurlock, Ambl. 487. Heylin v. Heylin, Coup. | 


130. Doe v. Davy, ib. 158. and Barnes v. Crow, 4 Bro, 


Ch. Rep. 2. 1 Pez. jun. 486. S. C. and other caſes there cited. 


But it will be argued that the teſtator by the particular terms of 
the codicil has confined the operation of it to the eſtates which 
he had at the time of making his will, in reſpect to which alone 


the codicil is a republication of the will: but no ſuch intent 


is expreſſed, and none can be implied in law contrary to the 
general rule. Where a man deviſes all his lands, his general 
intent is to paſs as well his after-purchaſed land as that of which he 
is poſſeſſed at the time. It is only by a technical rule of law that 
a will cannot paſs after-purchaſed lands. In furtherance how: 
ever of the intent the Courts have been ſolicitous to lay hold of the 
circumſtance of an after-made codicil to give that effect to the 


Vill where the terms of it are general enough to itelude all his 


eſtates; and all that is required ſince the ſtatute of Frauds is, that 
the codicil referring to and republiſhing the will ſhall be atteſted 


by three witneſſes in order to paſs real property. If indeed, 


as was ſaid by Lord Mansfield in Heylin v. Heylin, one deviſes 
lands by name, and purchaſes new lands, and repudliſhes his will, 


(%, This ig the ſame caſe as that reported by the name of GiZſan v. Roger, mb). 93- 
1 the 
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te new lands will not paſs, becauſe the will ſpeaks only of the 
particular lands. But, ſays he, if the teſtator had given a/l his 
hands, a republication would aſfret the new purchaſed lands, 
pecauſe it is the ſame as if the teſtator had made a new will. 
Now here the words of the will are ſufficient to paſs every eſtate, 


far he deviſes a/l his freehold and copyhold maners, & c. Aud in 


the codicil republiſhing his will, there are no words to reſtrain 
the generality of the -will, or to ſhew his intention to be not 
to paſs the after-purchaſed lands. The codicil begins by reciting 


« Whereas I have given and deviſed all my freehold and copy- 


« hold manors, &c. to the truſtees named: this ſhews that it was 


in his contempl-tion to paſs all that he had. There are no 


excluſive words ſhewing that his intention was confined to paſs 
thoſe eſtates only of which he was ſciſ-d at the time of making 
his will: but the words uſed are in themſelves ſufficient to paſs 
all the eftates which he then had. He then proceeds thus, 
hereby revoke all my above deviſe ſo far as it relates to” the 
two truſtees named; this therefore operates as a confirmation of 
the reſt of the will. But then he deviſes his saip lands, &c. 


upon the ſame truſts as before: and this it is contended ſhews his 


intent to be pnly to paſs the lands which he had before deviſed 
under the truRs of the will. But the word * /aid” muſt rather 
refer to the antecedent before expreſſed in the codicil, which is a/f 


my freehold, &c. according to Winch g3., words of relation will 
never contract that which has been put down before. If inſt-ad 
ol uling the word © aid”? he had repeated the deſcription of his 


property before expreſſed, there could have been no doubt: but 


tbis muſt have the ſame conſtruction, according to the maxim 


vcrba relata ineſſe videntur. If indeed the deviſor had before men- 
tioned a particular deſcription of lands by name, then the word 
faid having: relation thereto might have been taken to confine the 
operation of the codicil to thoſe particular lands: but the relative 
mult be co-extenſive with the antecedent. The like argument 


applies to the ſubſequent word me.“ But further, it appears by 
the codicil that he muſt have intended to paſs his after · purchaſ d 


land; for he frevokes the truſteeſhip as to the ſame two per- 
ſons * for laying out the ſavings of the produce of his real 
and perſonal eſtates,” &c.z by which it is plain he intended the 
ſavings of all the eſtates which he then had, and not merely of 
thoſe which he had at the time of making his will. This ſhews 
what he meant by all his lands in the recital at the beginning. 
But if there be any doubt on theſe grounds, at all events the 
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general words at the concluſion of the codicil, I do hereh; 


— make and declare this codicil to be part of my laſt will and 


te teſtament,” are alone ſufficient to incorporate the two inftry. 

ments, and to paſs the after-purchaſed lands as by a will bearing 

the ſame date as the codicil. 5 
Arguments è contra. The codicil operated as a republication 


of the will ſo far only as to what paſſed by the will itſelf ; becauſe 


by the very terms of the codicil its operation is confined to ſuch 
lands only as were before included in the truſt to Sir H. Smithy 
and Rudd. And admitting that the word $A1D refers to the 
recital at the beginning of «!/ his freehold and copyhold manors, &c, 
yet that is expreſsly contined to thoſe eſtates li he had by his 
will deviſed to the former truſtees, and which conſequently did 
not include the after-purchaſed eſtate. Admitting this to be 
a queſtion of intention, the queſtion will ſtill be, Whether he 
intended to piſs the after-purchaſed eſtate by referring in terms 
to the lands which he ha at the time of making his will? and 
ſuppoſing he had no ſuch intent he could not have found words 
more apt to exclude the after-purchaſed lands. Nor is it im- 


_ probable to ſuppoſe that he meant to leave ſome part of his eſtate 


in the diſcretion of his heir at law. In 3 Com. Dig. tit. Deviſ, 
(E. 4.) ſpeaking of cafes where a new publicatio- is ſuſſicient, 
it is ſaid, „If a man deviſe all his lands in Z., and afterwardz 


4 purchaſe other lands; if he make a new publication of his 


&« will, and uſe words which ſhew his intent that the lands newly 
&« purchaſed ſhall paſs by it, it is ſufficient to paſs them; for 
« the words in the will were apt for that purpoſe.” But ſpeaking 
afterwards (p. 5.) of caſes where anew publication is not ſufficient, 
it is added, If a teſtator after a new purchaſe annexes, a new 
« codicil for legacies, this is not ſuſſicient to paſs the land without 


« words for ſuch purpoſce.“ tow then in this caſe can the 


codicil operate as a republication of the will, ſo as to pals the 


after-purchaſcd land, when it was only made for the {ſpecial 
purpoſe of {ſtriking out two of the truſtees who were 


named in the will? As to the caſe cited of Acherley v. Ver- 


nan (a), it appears from what is ſtated by Lord Hardwicke,\n 
Gib/on v. Rogers (b) that the minute book of the Houſe of Lords 
ſhews. the opinion of the judges to have been that the codicil, 


which had revoked part of -the former deviſes, and therely 


deviſed ſeme after-purchaſed lands, was to be conſidered as in- 


(a) Cm. Rep. 381. (% Ambl. 97. 


corporated 
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corporated in the will and conſequently a confirmation of it. 


From thence it appears that the codicil contained an expreſs 
recognition of the after-purchaſed lands. In Barnes v. Crow (a) 3 


the teſtator in the original will had deviſed all his eſtates in the 
county of Kent that he might die ſciſed or poſſeſſed of; and though 
in point of law. that would not have paſſed after-purchaſed land 
by force of the will itſelf, yet when the will was republiſhed 
by the codicil after the purchaſe made, it neceſſarily in the very 
terms of it applied to the land purchaſed before the making of the 
codicil. 

Lord Kenyon, Ch. x: It was owing to the preſſing im- 


portunity of the counſel, and not on account of any difficulty 


that preſented. atſelf to us, that this caſe ſtood for a ſecond 
argument; for to be ſure there is no doubt whatever in the caſe. 
It is clear that a codicil, conſirming a will of lands in general 
words, will paſs lands purchaſed between the making of the will 
and the codicil. But here the queſtion is, Whether it was the 
intention of the deviſor to paſs by the codicil any thing more 
than would have paſſed by the will itſelf ? Now what is thiscaſe? 
the teſtator gave all his real and copyhold eſtates to ſeveral truſtees 
by his will, in words ſufficiently comprehenſive to carry all the 
eſtates of which he was then ſeiſed. Then he made a codicil, not 
to extend his will, but only to revoke ſo much of it as veſted the 
eſtates in ſome of the truſtees whom he had named in his 
will, and then he gave his /d lande, &c., that is, thoſe lands 
which he had before given by his will, to the reſt of the truſtees. 
GRosk, J. In Acherley v. Vernon there was nothing reſtrictive: 
but here the words of the codicil are reſtrained tothe lands that the 
deviſor had at the time of making his will. The words are, 


„ deviſe my ſaid lands, &c. upon the ſame truſts, &c. as 


© I have given and deviſed the ſame by my ſaid will:“ but he 
had not before deviſed the lands in queſtion, for he had them not 


at the time of making his will. 
Lawrence, J. In the caſe of Heylin v. Heylin 6% Lord 


Mansfield ſaid, If one deviſe lands by the names of B, C, and D, 


and purchaſe new lands, and republiſh his will, the republication 


does not concern ſuch new lands, becauſe the will ſpeaks only 
of the particular lands B, C, and D. Yo here the teſtator by 


his codicil gave the /aid lands that he had before given by his will; 


(a) 17s. jun. 486. : () Comp. 132. 
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and that has the ſame operation as the enumeration of particular 


— lands in the caſe put by Lord Mansfield. 


The following certificate was afterwards ſent to the Lord 
Chanceilor. 
3 ce We have heard counſel in this caſe z and we are of opinion 
that the codicil was not a republication of the will ſo as to 
extend the operation of che will to the real eſtates purchaſed 
after the will was executed. It extends to the eſtates devifed by 
the will, and no further. : g 


| | KENYoON, | 
Feb. roth, 1798. | W. H. Asmnvesr, 
. 5 N. GROsSE, 


S. LAWREN CE.“ 
Ba RwIck on the Demiſe of the Mayor and Aldermen 
of RIchNMonp in YorKsHIRE again THowrsow 


| a den, 


1 the trial of this ejectment, which was brought to recover 
certain premiſes at Richmond, on a demiſe ſtated to bare 
been made to the plaintiff © by the mayor and aldermen of the 
* borough of Richmond, guardians and governors of the poſſeſſions, 
revenues, hereditaments, and goods of the Free Grammar School 
of the burgeſſes of the borough and town of Richmond in York-. 


Jhire,” a verdict was taken for the plaintiff, ſubject to the opinion 


of this Court on a caſe in ſubſtance as follows : 

King Henry the Seventh by letters patent (dated 19 Hen. 7.) 
confirmed to the free burgeſſes certain lands, & e. theretofore grant- 
ed to them by king Henry 6. Queen #lizabeth by letters patent 
(an. 9 Eliz.) granted and ordained that for the future there ſhould 
be a ſchool, called The Free Grammar School of the Burgeſſes 
of the Borough and Town of Richmond, &c. ; that there ſhould be 
one maſter ;. and in order that the lands, &c. to be granted and 
appointed for the maintaining of the' ſchool might be the'better 
governed for the continuance of the ſame ſchool, ſhe willed and 
ordained that in future the four bailiffs of the borough for the 


time being ſhould be and ſhould be called Governors of the 


—_ revenues, hereditaments, and goods of the ſaid ſchool; 
e alſo appointed the then bailiffs of the borovgh to be guardians 
and g ren of the I mates and ordained* that the ne governors 

| N during | 


bo 
1 4 
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hang a time they ſhould be bailiffa, "aaa their ſucceſſors > 


bailiffs of the borough governors of the ſaid poſſeſſions, &c. ſhould 
be a body corporate and politic for ever, by the name of « The 
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againſt 


guardians and governors of the poſſ-ſſions, revenues, heredita- rar. 


ments, and goods, of the free grammar ſchool.” She alſo willed 

and granted that the ſaid governors and their ſ ucceſſors might plead 

and be impleaded in any action, &c.; might. purchaſe and take 

lands for the ſupport and maintenance of the ſchool; might 

appoint a maſter whenever a vacancy mould happen, and might 

make ſtatutes and ordinances touching the direction of the ſchool- 

maſter and his ſalary, and the diſpoſitions of the rents and 

revenues of their lands, &c. U he ſame letters patent alſo con- 

tained a grant to the burgeſſes of the borough of Richmond and 

their ſucceſſors of a fair to be holden on a certain day. Queen 

Elizabeth by another charter (an. 19 Elix.) incorporated the 

town of Richmond by the name of The alderman and bur efſes 

of the borough of Richmond ;” giving them power by 1 that name 

to purchaſe and take lands, to plead and be impleaded; ordaining 

that there ſhould be one alderman and twelve burgeſſes only; 

granting to the ſaid alderman and burgeſſes and their ſucceſihrs 

that thev ſhould have all and fingular cuſtoms, privileges, &c. 

granted to them or their progenitors by whatever name or names, 

and ſuch lands as the men and burgeſſes of the town of Richmond 

ever had or enjoyed by whatever name, &c. and giving them power 

to appoint conſtables and other officers in the town as the men and 

burgeſſes of the town had been accuſtomed to do. King Charles 

the Second by a charter (an. 20 Car. 2.) incorporated the town 

by the name of „The mayor and aldermen of the borough of 
Richmond, willing and ordaining that all grants, gifts, powers, 

intereſts, and authorities whatſoever, of or concerning any uſe, 

through means of piety or charity, or any other uſe which at 
any time before had been ſettled or veſted in the alderman of 

the borough, or in the alderman and burgeſſes, or which had been 
exerciſed or enjoyed by them ſhould be veſted in the mayor, 
aldermen, and burgeſſes, and their ſucceſſors; and confirming to 
the mayor, aldermen, and burgeſſcs of the ſaid town, and alſo to 
the free burgeſſes of the ſaid town all lands, &c. and all liberties, 
privileges, &c. which the alderman and burgeſſes of the town or 
any of their predeceſſors had had or enjoyed, &c. The bailiffs of 
the ſaid borough or town were officers continued and in being 
after the acceptance of the charter of the 19th of queen Elizabeth, 
oy are mentioned in certain entries made reſpecting the ſchool by 
113 the 


Th ns — 
w 


”" CIR r 5. Jo 
- Cs = Roa I — * 
> : ol R # * 
al un ks xe +.23> « Wh "by 


490 CASES mw HILARY TERM 


1798. the aldermen and burgeſſes inſerted in one of their corporation 

books. Both before and after the granting of the charter of 

Bark Charles the Second to the year 1706, leaſes for years by deed 
againſt 

Tromy- were from time to time granted of different parts of the land now 

%. in queſtion, with others, in which leaſes the bailiffs for the time 

be ing of the borough were joined with the aldermen and burgeſſes, 

or with the mayor and aldermen, as demifing with the general 

conſent of all the reſt of the burgeſſes of the borough, under 

the'yearly rents payable to the reſpeCtive leſſors and their ſuc. 

ceſſors; with a proviſo that if the ſame ſhould be unpaid, after 

being demanded by the bailiff of the ſaid free ſchoo},- and no 

ſufhcient diſtreſs found upon the premiſes, then it ſhould be lawful 

to the reſpective leſſors and their ſucceſiors to re-enter, &c, 

Previows to the granting of the charter of the 20 Car. 2. the 

bailiffs for the time being accounted with the then aldermen and 

the reſt of the burgeſſes in different years for all their receipts of 

rents of the ſchool lands, crediting themſelves for ſalaries paid 

to the maſter and uſher for repairs and taxes, paying over to or 

receiving for their ſuccefſors the balance or deficiency yearly, and 


3 i 5” 4 — 


amongſt other things, they charged therein the ſum of 8c. as their c 
allowance, all which accounts are ſigned by the alderman for the | 
time being, and examined and allowed, And in the year 1677-8 t 
after the granting of the charter of the 2oth Car. 2. there appears t 


an account of the bailiſſs allowed, and ſigned by the then mayor, 
in which they accounted for certain, fines received by them on 
granting new leaſes of the lands belonging to the grammar ſchool, | 
and the rents thereof, which (it thereby appears) they paid for 
re- building the ſcheol, and the maſter and uſher for their 
ſalaries. 

In Zune 1704 an order was made by the mayor and Adramen 
c truſtees of the free grammar ſchool, &c., ordering an addition 
of 1o/. per annum to be made to the poſter's ſalary during the 
continuance of the then leaſes of the ſchool, and ordering the 
chamberlains of the borough to pay the ſame, which ſum the 
chamberlains paid. In Over 1718 the mayor and aldermen as 
« keepers and governors of the poſir ons, revenues, heredita- 
ments, and goods of the free grammar choc, & c. with the con- 
ſent of the common council exchanged ſome of the ſchool lands 
for other lands with Mr. Copley. In 17 723 the mayor and alder- 
men as „ guardians and governors,” " elected Mr. Cofe to the 
maſter of the ſchool ; 4 in 1732 they as * guardians,” 5 +2 1 made 
ſeveral leaſes of the I hoo! lands; and i in 1750 they made certain 
ordinances 


4 
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ordinances and bye-laws for the ſchool, one of which was that 1798. 
the maſter for the time being ſhould receive the rents and profits 
of the ſchool lands. After the death of Mr. Cige in 1750, they“ Poe 4 
2s guardians and governors, &c. elected Mr. Temple to be maſter, Tnour- 
who continued in that office until his death in April 1795, ſincse 
which time no ſucceflor has been appointed. During Mr. Temple's 
lifetime he let the ſchool lands, as the leaſes expired, to ſeveral 
tenants from year to year, and (among the reſt) the lands in 
queſtion to the defendants, who paid rent to Mr. Temple as long as 
he lived. In 1752 the mayor and aldermen fold a parcel of wood 
then growing upon the ſchool lands, and with the produce 
repaired the ſchool. There are now officers called chamberlains, 
who receive rents and act as bailiffs for the mayor and aldermen 
of the borough. The mayor and aldermen gave regular notice 
do the defendants to quit. The above facts were proved on the 
part of the plaintiff. 
Raine, on behalf of the plaintiff, made a preliminary objection 
to the defendants being permitted to diſpute the title of the 
leſſors of the plaintiff, becauſe it appeared by the caſe that they 
claimed under the late Mr. Temple who was appointed by the 
leſſors of the plaintiff; and that this cafe therefore came witbin 
the reaſon of the common rule, that a tenant ſhall not be allowed 
to diſpute the title of the landlord under whom he holds. 


Holroyd, contri, anſwered that the defendants did not hold 
under the lefiors of the plaintiff, with whom they had no con- 
nexion, but under the late Mr. Temple; but that even if they 
held under the mayor and aldermen of Richmond there was no 
reaſon why they ſhould not be allowed to inquire into the 
validity of their title, as all the evidence of title was given by the 
plaintiff himſelf ; and that in this reſpect this caſe differed from 
the ordinary one where a tenant is not ſuffered to bring evidence 
to impeach his landlord's title, the evidence given by the leſſors 
of the plaintiff here having negatived their own title. He 
was then proceeding to ſhew that the mayor and aldermen of 
Richmond formed a diſtinct corporation from that of the guardians 
and governors of the free ſchool, in which latter the lands in 
queſtion were veſted; but | 

The Court were of opinion that as the defendants held under the 
late Mr. Temple, who was appointed by the mayor and aldermen 
of Richmond in the characters of guardians and governors of the 
free ſchool, they ought not now to diſpute the title ol the leſſors of 
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the plaintiff, and that it was immaterial whether the defendant 
held immediately under the mayor and aldermen, or under the late 
maſter who claimed under the mayor and aldermen. They alſo 


Trowe- intimated a very ſtrong opinion tiiat the leſſors of the plaintiff were 
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entitled to recover on the merits of the cafe; tor that though it 
did net diſtinctly appear how the mayor and aldermen became 
guardians and governors of this (chool inſtead of the bailifls who 
were incorporated by the charter of #1:2a.ethy or how the one 
corporation was connected with the other, yet it appeared that 
ſiuce the year 1704 the mayor and aldermen had on all occaſions 
acted as the truſtees, and had received the rents and profits of the 
lands in queſtion either by themſclves.or their agent the maſter for 
the time being. That after ſuch a length of time a new charter 
might even be preſumed. And that, without minutely i inquiring 
into the antiquity of a title, a clear and undiſturbed poſſe ſſion for 


20 years was in itſelf a ſufficient title in an cjeAment. 


Poſtea to the plaintif, 


., Mary SKERRATT again/ OAKLEY. 


THIS was an action of covenant brought by the Plaintiff 2 

_ aſſignee of John Sterratt for the rent of ſome leaſehold pte. 
miſes at Mrentnall, under a demiſe made by John Slerrott and 
T. Blantern for 21 years at the yearly rent of 1304. payable to 
J. Sterratt his executors, &c., and which leaſe came to the defend- 
ant by aſſign ment. The declaration, after ſtating the above fads, 
ftated that J. Skerratt by will dated 19th OZober 1 795 bequeathed 
to his wife (the plaintiff) 700/, to be paid to her, within twelve 
months after his deceaſe out of his perſonal eſtate not therein par- 
ticularly bequeathed, and appointed his wife and two other perſons 
executrix and executors of his will. That on the ſame day he 
made a codicil, by which he willed and directed that the 300, 
bequeathed to his wife and other bequeſts made to her under his 
will ſhould be in full of all claims and demands to which ſhe 
ſhould be entitled out of his real or perſonal eftate,except the eſtate 
for life of his wife and her. aſſigns in the premiſes at J/rentnai!, 


any thing in his foregoing will to the contrary thereof contained 


in any wife notwithſtanding. It then ftated the death of J. 
Skerrait, the proving of his will, and the aſſent of the executors 


premiſes at W.); held that the wife was no: entitled to the eſtate at . by the codici', 


fo 
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to the bequeſt of the premiſes at Wrentnall to the pluiutiff, 
whereby ſhe) became poſſeſſed of the reverũon; and the breach 
alleged was the non. payment of 1954. for one nn and a half's 
rent due the 25th of March 1797. | 14 

The defendant craved oyer of the will and code of 7 Sherratt, 
and then demurred generally to the declaration. By the will the 
teſtator after giving to his wife 700 l. to be paid to her and her 
executors, &e. out of. his perſonal eſtate not thereinbefore parti- 
cularly bequeathed, and the yearly intereſt ot the ſum of 12007. 
for her life, gave and deviſed to her for her life certain premiſes in 
Northwood! which he held for lives under T. Blantern; and as for 
his leaſehold eſtate at Wrentnall, which he held under R. Smythe, 
and alſo his eſtate at Northwozd, after his wife's deceaſe, and all 
the reſidue and remainder of his real and perſonal eſtate, and alſo 
the ſum of 1200/4, after his wifc's death, he gave and deviſed one 
moiety to G. Walmſley his heirs executors, &c. and one moiety of 
the other motety to 7. Gough his heirs executors, &c. and the 
other part of the other moiety to E. Gough for her life, remainder 
to 7. Gough his heirs executors, &c. By the codi-1} he directed 
that the 7500/7. bequeathed to his wife and other bequeſts made to 
her by his will ſhould be in full of all demands to which ſhe 
ſhould be entitled in or out of his real or perſon-l eſtate, except 
the eflate for life of his wife and her aſſigns in the premiſes at 
Wrentnall afore/aid, any thing in his foregoing will to the con- 
trary thereof contained in any wiſe notwithſtanding. 

The plaintiff joined in demurrer. 

Gafele, in ſupport of the demurrer, contended that the plaintiff 
was not aſſignee of the eſtite at MWrentnall under the will and 
codicil of her late huſhand J. Sterrart. As this eſtate is expreſsly 
given to G, Walmſley by the will, it will be incumbent on the 
plaintiff, in order to entitle herſelf to recover in this cafe, to ſhew 
that that bequeſt was revoked by thg codicil, and that the eſtate 
was bequeathed to the plaintiff by the codicil, Now to ſupport 
that poſition ſhe malt contend that this eſtate was by in plication 
given to her by the codicil: but there can be no implied deviſe 
or bequelt except in caſes where (but for the implication) no other 
perſon can take. 13 Hen. 7. p. 17 pl. 22.3 Horten v. Horton, Cre. 
Jac. 75.; Doe v. Fonereau, Dougl. 492. But it is not neceſſary 


that the wife ſhould take in this caſe, becauſe if ſhe be not entitled 


the perſons to whom the eſtate is expreſsly bequeathed by the will 
will take, Beſides an attentiye peruſal of the codicil will mani- 
feſtly 


493 
1798. 


S KER 

R ATT 

ag inſt 
Q4KLEYe 


33 


E T e A 
"Ex — — — * Ne 15 
- N 


3 
P ly ning gn — 2 — 
* 9 ** 4 I + — — ume + << 4,0 


8 


3 od tore; 


r RO — 


8 ” 
- ger ce £58 + F r — 2 — — 
- — "EY 4 1 R a > £ £ n 

5 nes 3 
—— —u—— r LO 
% is 5 8 7 2 1 * . ä 

= — a — — — > » — 

— * r —— . ͤ—¾0̊ᷣ 3 by ” 1 
— — * * — 


494 CASES m HILARY TERM 


1-98. feſtly ſhew that the teſtator, inſtead of intending to give any thing 
— to the wife by the codicil in addition to what ſhe took under 


the will, made the codicil for the purpoſe of limiting the claimy 


RATT 
agu, of the wife: it is a codicil of reſtraint, not of bequeſt, as far az 
OarLiEY. 


reſpects the wife. By the codicil he directed that what he had 
given to his wife by the will ſhould be in full of all claims ſhe 
might have on his real or perſonal eſtate, except the eſtate for 
life of his wife in the premiſes at Mrentnall.“ This therefore at 
the molt is merely a falſe recital, the teſtator not having given her 
the eſtate at Wrentnall, though he had given her the eſtate at 
Northwood. But a falſe recital cannot give her any thing; Ban. , 
feld v. Popham, 1 P. Vm. 54.; Right v. Hammond, 1 Str, 427.3 
and Helder v. Holder, 2 Eq. Caſ. Abr. 359. It is evident that 
Wrentnall is merely a miſtake, and was ſubllityted 4 in the codicil 
for Northwood. 

Manley, contri, contended that the plaintiff took the eſtate at 
Wrentnall under her huſband's codicil. That it was manifeſt by 
that codicil that he intended to give her ſomething to. which ſhe 
had no right under the will, by his adding at the concluſion, « any 
thing in his foregoing will to the contrary thereof notwithſtanding,” 
That the recital in the codicil ſhewed an intention in him to give 
this particular eſtate to his wife, That it did not appear that the 
teſtator had made any miſtake in uſing the word Wrentnall in the 
codicil ; and that if there were any ſuch miſtake, the Court could 
not rectify it. Smith v. Muilland, 1 Vez. jun. 364. 5 

Lord Kenyon, Ch. J. This caſe muſt be decided according to 
the intention of the teſtator, as that intention is to be collected 
from the ſeveral parts of the will and the codicil taken together. 
Now it is impoſſible to read them without ſeeing that the word 
Wrentnall was written in the codicil inſtead of the word “ Nerth. 
tocod : in reciting in the codicil what he had given by his will 
the teſtator made that evident miſtake. 

GRosr, J. The teſtator did not mean to give his wife any 
thing by the codicil : his intention was to prevent her claiming 
dower or thirds, as he ſuppoſed ſhe would be entitled to them 
without ſome ſuch reſtriction; and in effecting this he uſed the 
word *© Wrentnall” for © Northwood” in the recital in the eo- 
dicil. 

Per Curiam, Judgment for the deſendant. 
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Buck and others Executors of Buck again/t Tyrz. 


RuLE was OE, calling on the plaintiffs to ſhew cauſe 
A why the judgment ſigned in this cauſe and the execution 
ilued and executed thereon ſhould not be ſet aſide, and the money 
levied by the ſheriff de -reſtored to the defendant. 

It appeared that in February 1791 the defendant as ſurety for 
one Birch became jointly and ſeverally bound with him to the 
teſtator, and executed a certain indenture, bond, and warrant of 
attorney, for ſecuring an annuity of 100/. per annum in conſider- 
ation of 600 /. paid by the teſtator to Birch; which annuity it 


| was agreed between them might be redeemed on certain terms 


ſpecified in ſome of the inſtruments. The teſtator died in 
1705 after which the plaintiffs commenced an action againſt 
the defendant on his bond to recover the arrears of the annuity» 
to which he pleaded non eſt factum, and defended the action; and 
the 2 obtained a verdict and judgment, and ſued out exe- 
cution and levied thereon. This rule was obtained on two 
grounds; 1ſt, becauſe the agreement for redemption was not ſtated 
in the memorial. 2dly, Becauſe the grantor had not received the 
full conſideration ſtated, which latter fact however was denied in 
the aſidavit filed on the part of the plaintiffs. 

Chambre, upon ſhewing cauſe, objected to the Court's entertaige 
ing juriſdiction upon the ground of the defect in the memorial 
under theſe circumſtances. This, he obſerved, was not a caſe where 
the plaintiffs had entered up Judgment upon a warrant of at- 
torney for ſecuring the annuity, in which caſe this Court would 
have had a ſummary juriſdiction to ſet it aſide upon a defective 
memorial under the 2d /e. of the 17 Geo. 3. c. 26. Nor is it a 
caſe within the 4th „ect. whereby if any part of the conſideration 
be retained, or for other fraudulent cauſes there mentioned, the 
prantor is authoriſed *« to apply to the court in which any action 
« is brought for payment of the annuity, or judgment entered, by 
mation, to ſtay proceedings on the judgment or action; and 
«if it ſhall appear to the court that ſuch practices have been 
« uſed, they ſhall order the bond, &c. to be cancelled, and the 


„judgment, if any has been entered, to be vacated.” The word- 


ing of this laſt clauſe neceſſarily refers to a period pending the 
ſuit, and not after it is concluded and judgment executed; for the 
motion 
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1798. motion is to be to flay the preceedings. But here the defendary 
had an opportunity of taking advantage of this objection by plez 
Aves if it could avail him at all. And at any rate this clauſe does not 
T Tz. relate to any defect of the memorial. 
Erſkine and Gibbs contià admitted that no aulwer could be given 
to the objeQion, and by 
Lord Kenyon, Ch. J. The act certainly only meant to refer 
to ſuch judgments on warrants of attorney as were intended to 
be part of the ſecurity for the annuity, and not to extend to caſes 
where a judgment is obtained in the ordinary courſe of law on 
any inſtrument given for ſecuring the ſame. 
Per Curiam, Rule diſcharged, 


— — — — — 


Wedn:ſday, $ * againſi CLARKE and Another. 
Feb. 7th. 


+ 52: WI TJ's was an action on the riot act, 1 Geo. 1. ft. 2. c. 5. , apaink 
liable in aa the defendants, two of the inhabitants of the hundred ot 
— +1 ward of Caſtle. The declaration ſtated that divers perſons to the 
brought by number of twelve or more at the pariſh of Tynemouth, and in the 
injured by hundred or ward of Caſtle, did unlawfully riotouſly and-tumul- 
mob begin- tuouſly aſſemble to the diſturbance of the public, peace, and being 
— ſo aſſembled did unlawfully felonior y and with farce demoliſh 
—_— in part a certain dwelling-houſe of the plaintiff, ſituate, &c., F 
riot be of We wainſcoting doors partitions walls ceilings windows window 
m__—y frames window ſhutters, &c., affixed to and part of the ſaid duc. 
to felony ling-houſe, againſt the peace, &c., and againſt the ſtatute, Ke. 


. On the trial at the laſt aſſizes at Northumberland before Mr, 

b. 2. c. 5. Baron Themſon it appeared that on the 6th of March laſt there 

was an illumination in all the houſes at T: ynemeuth, except two or 

three, in honour of the victory obtained by Lord Gt. Vincent, over 

the Spaniſb fleet. That a large mob were collected i in the town, 

who broke with ſtones, &c., ſeveral windows particularly the 

plaintiff's, and alſo the ſtanchions of the windows, the uprights of 

the ſaſhes, and all the window ſhutters on the inſide ; and who 

alſo tore up the pavement before the door of a neighbour” 5 | houſe; 

and that the plaintiff ſuſtained damage to the amount of 6/. 

It was objected by the counſel for the defendants that there was 

no demoliſbing of part of the plaimiff's dwelling houſe, and that 

this was not a caſe within the meaning of the riot act: the learned 

Judge was of that opinion, but permitted the plaintiff to _ : 
verdi 


7 
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verdict for the 6/., with liberty to the deſendants to move to enter a 


nonſuit in caſe this Court ſhould think the objection well founded - 


Law having obtained a rule niſi for this purpoſe in the laſt term, 
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RID 


Against 


Chambre and Hullock now ſhewed cauſe againſt it. It is clear CE. 


from the evidence given at the trial that the rioters had begun to de- 
moliſh or pull down part of the plaintiff's dwelling hcuſe, for it 
appears that they not only deſtroyed the windows but, alſo the 
ſtanchions of the windows. The windows are part of the houſe, 
on which ground it is confidered that the demolition of windows 
is waſte, Co. Lit. 5 3. a.; and Herlakenden's caſe, 4 Co. 63. b. 
Then if this were a beginning to pull down the plaintiff's houſe, 
the caſe is brought within the ſixth ſection of the act, on which 
this action is founded. It is not neceſſiry now to conſider whe- 
ther the rioters were guilty of afelony within the firſt ſection of the 
2, becauſe the clauſes are perfectly diſtin and independent of 
each other. To conſtitute a felony within the firſt ſection it is 
neceſſary that twelve perſons ſhould be aſſembled, but it is not 
neceſſary that there ſhould be that number to bring a caſe either 
within the fourth or ſixth ſections of the act. Pritchit v. Waldron, 
ante, 5 vol. 14. The word * feloniouſly” in this declaration is 
impertinent, and may be rejected as ſurpluſage. Though ſome 
parts of this aCt of parliamentare highly penal, yet the ſixth ſection, 
which gives a remedy againſt the hundred, is remedial, 7/lmet v. 
Horton, Dougl. 702. n. (3). and conſequently it ought to receive 
a liberal conſtruQion. 

Lord KENYON, Ch. J. This is an attempt to extend this at of 
parliament, which is a penal law, farther than it has ever yet been 
carried. If the hundred are liable in this action, the rioters are 
guilty of felony (a); for I cannot agree with the plaintiff*s counſel 
that the different ſections of this act are ſo ſar to be con- 
ſidered ſeparately and diſtinctly that the hundred are anſwerable 
for damages done by perſons who are not guilty of felony withia 
the former part of the act. And J am moſt clearly of opinion that 
this was not a beginning to demoliſh or pull down the plaintiff's 


houſe within the meaning of the fourth ſection of the act. The 


rioters who committed this outrage on the plaintiff's property are 
deſerving of reprehenſion and puniſhment : but fill they are rot 
guilty of felony ; and therefore I think that the rule to enter A 
nonſuit muſt be made abſolute. 


Per Curiam, bs | Rule abſolute ih 


(a) Vid, Ratcliffe v. Cowp. 438, 9. | | 
(6) There was a fimilar cafe of Erotun again theſe cefordants, where the li ike rule 


was made, 


OI 
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e G GLraisTER againſt HEweR and others. 
7¹ 


The peti- IN trover for goods taken by the defendants under a commiſſign 
-- io * 7 bankrupt ſued againſt the plaintiff in March 1799, the 


ditor's debt 


did nat queſtion in diſpute was, Whether the commiſſion had legally 
amount to 


3007. at the iſſued? The trading and act of bankruptcy (which w2s by ab. 


th of joke ſconding in January 1795) were proved, and the only point 


iuptey, but re ſerved aroſe on the legality of the petitioning creditor's debt; 
__ . as to which it appeared that the plaintifF at the time of the a0 of 
little more bankruptcy was indebted to the defendant Heer in a ſum belpy 


than 1001, © 


by a pro- 100, and to ſe veral other perſons in ſmaller ſums, amongſt other; 
miſſory note to one J//i//211, to whom the plaintiff had in 1787 given a pro- 
of the bank t hi h ſti I ta di 

rupt due at miſſory note for 11/. 12s. which was ſtill outſtau ing. This 
8 1 8 note was indorſed to Heuer by V. ſon ſor a valuable conſ;deration 
dorſed to after the plaintiff had abſconded, in order to enable Heuer to 
him before 
r become a petitioning creditor, the two ſums together amounting 


for the com- to above 1001. Rovke, J., before whom the cauſe was tried at the 
COT laſt Carliſle aſſizes, being of opinion that the petitioning creditor 
mrs! what debt was proved, directed the jury to find a verdict for the 
ſupport the defendants; reſerving the point, ſo that if this Court ſhould be of 
commiſſion. a different opinion the plaintiff might enter up a verdiet for the 

value of the goods. | 
Accordingly in the laſt term it was moved to enter the 
verdict for the plaintiff, on the ground that the whole of the 
petitioning creditor's debt muſt exiſt in him at the time of the 
act of bankruptcy committed; the buying up part of it aftcr- 
Wards for that purpoſe being a ſraud upon the act of the 5 Gen. 2 

c. 30. 

1 and Chambre ſhewed cauſe againſt the rule; and © con- 
| tended that it was not neceſſary tha: the petitioning creditor 
(where there is but one) ſhould have an entire debt of 100/. 
at the time of the act of bankruptey committed. It is ſufficient 
if the debt be outſtanding in any perſon at the time, ſo that 
it may be proved under the commiſſion. The 5 Geo. 2. c. 30. 
* 23. for preventing the taking out commiſſions of bankrupt 
maliciouſly, enacts © that no commiſſion of bankrupt ſhall be 
e iſſued againſt any perſon upon the petition of one or more 
_ creditors unleſs the ſingle debt of the creditor or of two 
« gr more partners petitioning for the ſame amount to 100/. or 
40 © uuleſs the debt of two creditors fo petitioning amount to 150/, 
{ 3 a ” of 
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« or of three or more creditors to 2001. The language of this 1798. 
clauſe evidently refers tothe time of petitioning. But it has alſo been — 
expreſs]y decided in Bingley v. Maddiſon (a), Ex parte Thomas (5), = al 
and in 2 Vilſ. 135. that a note or bill due from the bankrupt at the Hewsn, 
time of the act of bankruptcy committed, and indorſed afterwards 
to another, will conſtitute a good petitioning creditor's debt in the 
holder. Then there can be no diſtinction in the caſe, whether 
the whole or a part be ſo aſſigned after the act of bankruptcy. 
It is no injury to the trader himſelf, to whom it muſt be indiffe- 
rent whether one perſon or another Lolding the ſecurities given by 
him requires payment out of his eſtate. And the object of the 
Legillature, in requiring the petitioning creditor's debt to be of a 
certain amount, is ſufficiently anſwered ; it being only to guard 
againſt commiſſions of bankrupt being ſued out for very trifling 
demands, where the expence might abſorb the whole debt, and 
the trader be liable to be haraſſed unneceſſarily. | 

Cockell Serjt. and Park contra. None of the caſes cited apply, 
becauſe in all of them there was a ſufficient debt exiſting in ſome 
perſon at the time of the act of bankruptcy committed, upon which 
2 commiſſion might be ſued out. Whereas here no commiſſion 
could have been taken out at the time by any creditor or number 
of creditors united. If then Hewer and Wilſon by joining their 
demands together could .not have made a legal petitioning cre- 
ditor's debt, it is a fraud on the bankrupt laws to do that 
indirectiy which could not have been done directly: and ſo it was 
conſidered by Buller J. in giving his judgment in the cafe of 
Bingley v. Maddifon ; where he ſaid that if two creditors had each 
of them bills of 50. on the bankrupt at the time of his bank- 
ruptcy, they could not by a fubſequent indorſement from one to 
the other make a petitioning creditor's debt of 100/. 

Lord Kenyon, Ch. J. All that the act of parliament requires 
is, that there ſhould be an exiſting debt of 1001. in the pe- 
titioning creditor ; this petitioning creditor had ſuch a debt at 
the time of petitioning, and that is ſufficient to ſupport the 
commiſſion. I confeſs I cannot accede to what is ſuppoſed to 
have been ſaid by Mr. J. Buller in the caſe of Bingley v. 
Maddiſen : the act of parliament only ſays, that no commiſſion 
ſhall be taken out ** unleſs the debt of the creditor petitioning 
for the ſame do amount to the ſum of 1001.“ Then when 
is that debt to exiſt ? at the time of the petitioning. It has been 
ſeveral times decided, and indeed it was admitted in this caſe, 


(a . R. Mi b. 1783. Vid. Cooke”; Bank, L. 13. aſt Edit. (6) 1 Al. 73- 
that 
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that it is not neceſſary that the debt ſhould exiſt in the petitioning 


S—— creditor at the time of the act of bankruptcy: then why ſhould we 


GrartsTtTER *- 
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fuch ſums: An avowant; ſtating a di 
verdict, to double cofls under the ſtat. 11 Cov. 2. c. 19. /. 22. 


introduce nice diſtinctions that are not warranted by the 20 
of parliament? I ſhould tremble for the conſequences of ſetting 
ale this verdict ; by deciding that this commiſſion cannot be 
ſupported, we might overſct titles derived under ſimilar commiſſions 
that have been acquieſced in, and under which real eſtates may 
have b-en fold. | | 

ASHHURST, J. and GROoE, J. were of the ſame opinion. 

LawRENCE, J. The perſon to whom a note of the bankrupt! . 
is indorſed after an act of bankruptcy is in the ſame ſitus- 
tion as the hclder of it was in before, otherwite in the cafe 
of Bingley v. Maddiſon the petitioning creditor could not haye 
proved his debt under the commiſſion at all. And the prin. 
ciple on which that caſe was determined muſt govern the 
preſent. . 

| Rule diſcharged, 


The Company of Proprietors of the LEOUNSTER 
Canal NAVIGATION again/? THoMas No: ris and 
HAROl D. 


N replevin for taking the goods of the plaintiffs, the defendant 
Norris avowed and the other defendant Harold acknowledged 
the taking, &c as bailiff to the defendant Norris and to E. Norris. 
And they ſtated that the ſaid T. and E. Norris before the paſſing 
of a certain act after mention<d were ſeiſed iu fee of two acres of 
land with the appurtenances, and were alſo ſeiſed in fee according 
to the cuſtom of the manor of Orleton of two other acres of land 
with the appurtenances in Orleton. That by an act, 31 Gee. 3, 
for making and maintaining a navigable canal through Leoninler, 
&c., the company of proprietors were authoriſed to make a 
canal navigable for boats to King /isn through ſeveral pariſhes 
therein mentioned; and were empowered to enter on the land: 
of any perſon to make a ſurvey, &c., and to ſet out ſuch parts 
as they ſhould think neceflary for making the canal, &c., they 
making ſatisfaction in the manner therein mentioned for all 
damages to be ſuſtained by the .owners and perſons intereſted in 
ſuch lands as ſhould be taken uſed or prejudiced in or by 


ſtreſs under this act of parliament, 1s not entitled, on obtalaing # 


the 
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the execution of the act. That certain perſons were thereby 
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appointed commiſſioners to determine all queſtions that ſhould 


ariſe between the Company and the perſons intereſted in any lands 


that ſhould be affected or prejudiced by the execution of the act; Canal los 


and alſo: to determine from time to time what ſum of money 
ſhould be paid by the Company either by annual rent or. by a ſum 
of money in groſs for the abſolute purchaſe of the houſes lands, 
c., which ſhould- be ſet out and aſcertained or intended to 


be taken or made uſe of for miking the ſaid canal; and alſo to 


determine what other diſtint ſum of money ſhould be paid 
by the Company as a recompence for any damages which ſhould 
be ſuſtained by ſuch perſon intereſted, &c., by reaſon of making 
repairing or maintaining the ſaid canal, &c., in caſe ſuch price or 
yalue of damages and recompence reſpeQively could not be ſettled 
and agreed for by and between the ſaid Company and the perſons 
intereſted, &c. That it was by the ſaid act enacted that ſuch 
annual rents or ſums as ſhould be ſo agreed upon or ſettled and 
aſcertained ſhould be charged on the rates therein granted to the 
Company, and ſhould be paid by them as the ſame ſhould become 
due, and in caſe ſuch. annual rents or ſums ſhould not be paid 


within twenty-one days after they ſhould become due, ſuch 


perſons were thereby empowered to ſeize and diſtrain any boats 
or other effects of the Company which ſhould be found on 
the canal or on the wharfs warehouſes or other works thereto 

longing, and to detain the ſame until payment, &c. The 
defendants then ſtated that the Company in the execution of the 
powers given to them by the act entered into divers lands of the 
faid T. and E. Norris (ſpecifying them) and ſet out and aſcertained 
the firſt of them containing four acres, and divers parts of the 
ſaid other lands (ſpecifying them) for the making improving and 
completing of the ſaid canal, &c., and took and made ule of the 
ſame for the purpoſes aforeſaid. That the annual rent or ſum to 
be paid to the ſaid T. and E. Norris by the ſaid Company for 
the ſaid lands was in due manner ſettled and determined by and. 
between them and the Company according to the meaning of the 
act, &c., and upon that adjuſtment ſo made it was on the 28th of 
Nov. 791 agreed by and between them and the Company that 
the Company ſhould pay to them for the ſame, until the ſaid 
Compony ſozuld be poſſifſed of the ſame by purchaſe, the annual rent 
or ſum of 21. 105. for every acre, &.; and then they ſhewed that 
three years of the ſaid annual rents and payments amounting to 
581. 25. 6d. were due on the 2d of Feb. 1796 for the ſaid 
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lands, the ſame lands not having been purchaſed by the Company 


— of the ſaid T. and E. Norris; and the ſaid rents being unpaid 


Ltoulx- 
$TER 


for twenty-one days afterwards the defendants took the ſaid 


Canal Com- goods of the plaintiffs as a diſtreſs, &c. 


pany 


againſt 


Nos 18. 


There were ſeven other avowries, varying in forte inet 
from the firſt, but in all of them it was alleged that the money 
was due from the Company to T. and E. Norris as annual rens. 

Jo the firſt avowry the plaintiffs pleaded in bar, fſt, That the 
defendants of their own wrong took the ſaid goods, & e., traverſing 

that the Company entered into the ſaid lands of the ſaid E. and 


2. Norris and took and made uſe of the ſame for the purpoſes in 


the ſaid avowry and cognizance mentioned, &c. ; and 2dly, That 
the defendants of their own wrong took the ſaid goods, &c,, 
traverſing that the annual rent or ſum to be paid to the (ai 


E. and T. Norris by the Company for the ſaid lands ſet out and 


aſcertained and taken by the Company was ſettled and adjuſted by 
and between the Company and the faid T. and E. Norris, and 


upon that determination and adjuſtment it was agreed between 


the ſaid Company and the ſaid T. and E. Norris in manner 


above alleged, & c. Nearly ſimilar pleas in bar were pleaded to 


the other avowries; and iſſue was taken upon each of them. 


On the trial at the laſt Hereford aſſizes a verd ict was given for the 
defendants; and in the laſt Michaelma Term the plaintiffs obtained 


a rule calling on the defendants to ſhew cauſe why judgment 
ſhould not be entered for them notwithſtanding the verdict for 
the defendants, on account of the inſufficiency of the avowries, 
The objection was that the diſtreſs could not be ſupported as a 
diſtreſs at common law, becauſe the goods were diſtrained off the 
premiſes; nor as a diſtreſs under this act of parliament, becauſe 
the act only gave power to diſtrain for an annual rent or ſum | 
of money in groſs for the abſolute purchaſe of the lands, &c-: 

whereas it appeared here that this was not an annual rent or 
a ſum for the abſolute purchaſe, but merely an annual ſum 


until the Company ſhould purchaſe the laude. 
Plumer and 3 in the laſt term ſhewed cauſe e againſt that 


rule, and 


rule. a | : 23 


_ Williams Serjt., andy il Walton, argued in lakes of 


it But 


The Court, being of opinion chat che 20 eee gave a 
power of diſtreſs 'in ſuch a caſe as the preſent, e the 
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The Maſter having ſince allowed the defendants double coſts, 
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Manley moved on a former day in this term that he might —— 
review his taxation, contending that the defendants were not Tronun- 


STER | 


entitled to double coſts under the ſtat. 11 Geo. 2. c. 19. J. 22 (a), Canal Come 


And he mentioned the caſe of Lloyd v. Winton (b), where it was 


pany 


againſt 


holden that that act did not extend to a ſeizure for heriot Nogris. 


cuſtom. 
Leycefler on another day ſhewed cauſe againſt that rule. This 


caſe is not provided for by one of the ſections (c) in this canal act 


that gives coſts in an aCtion of debt brought for non-payment of 


any annual rent; for the words © with coſts of ſuit” only apply 


to what precedes them in the clauſe, namely, © an action of debt,“ 
and do not extend to the power of diſtreſs which is given 
by a ſubſequent clauſe in the. act. But this ſection giving a power 
of diſtreſs for non- payment of annual rents, and the diſtreſs 


in the preſent caſe being a diſtreſs ſor the non-payment of ſuch a 
rent, the defendants who ſucceeded on the trial are entitled to 
double coſts under the ſtat. 11 Geo. 2. c. 19. / 22. That clauſe 
begins with reciting the difficulties in making an avowry upon a 


diſtreſs for rent, &c.: now that is a general term applicable to 


rents of every denomination; and the tenth ſection ſhews that the 


Legiſlature uſed it in that ſenſe, for that clauſe, authoriſing a 


ſale of the diſtreſs, ſpeaks of a diſtreſs © for any kind of rent.” 


This caſe comes alſo within the enacting part of the 22d ſection, 


which ſpeaks of “ tenants of the land enjoying the fame under 


a grant or demiſe at a rent certain” for it appears on the record 


: (a) Aſter reciting that great difficulties ariſe in making avowries or cognizance upon 
diſtreſſes for rent, quit-rents, rel.efs, heriots, and other ſervices, it is enacted by this 
ſection that ** it ſhall be lawful for all defendants in replevin to avow or make cognizance 


generally that the plaintiff in replevin or other tenant of the lands and tenements where- 


on ſuch diſtreſs was made, enjoyed the ſame under a grant or demiſe at ſuch a certain 
rent during the time wherein the rent 6iſtrained for incurred, which rent was then and 
till remains due,” &c, ; and if the plaintiff in ſuch action ſhall become nonſuit, diſ- 
continu · his action, or 3 againſt him, the defendant in ſuch replevin ſhall 
recover double coſts of ſuit, 

(5) 2 Will. 28.; and Say. on Coſts, 107. 

(e) Which enacts that ſuch annual rents or ſums as ſhall be agreed upon or ſettled 
and aſcertained ſhall be charged on the rates therein granted to the Company; and in 
caſe any ſuch annual rents or ſums ſhall not be paid within twenty-one days next afier 
the ſame ſhall become due, ** ſuch perſon to whom ſuch annual rents or ſums ſhall be 
due may ſue for and recover the ſame with coſts of ſuit by action of debt, or otherwiſe it 
ſhall be lawful for ſuch perſon to ſeize and diftrain any boats veſſels or other effects of 


the ſaid Company which ſhall be found on the ſaid canal or in upon or about the wharfs 


quays warehouſes or other works belonging thereto, and to detain the ſame until pay» 
ment thereof together with the reaſonable charges attending ſuch diſtreſs;“ with power 
to ſell if the diſtreſs be not redeemed in five days as in caſes of diſtreſs for rent. 


— 
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1798. that the Company had not purchaſed this land, but that they 
— held it under a certain annual rent until the Company ſhould 
yo ng purchaſe it. The caſe of Lloyd v. Winton is clearly diſtinguiſhable 
Canal « om- from the preſent; that was not the caſe of a 4% my of any kind, 
oxen but only a ſeizure for heriot cuſtom. 

Nozzrs Manley in ſupport of the rule. The act of parliament under 
which the diſtreſs was made has expreſsly given the party diſtrain. 
ing ſingle coſts only; for the ſection referred to is not divided into 
two diſtinct parts, but it enables the perſon to whom any rent 
is due either to ſue by action of debt or to diſtrain for it; and the 
words © with coſts of ſuit” apply to the inſtance of a diſtreſs as 
well as to the action of debt. Nor are the defendants entitled to 
double coſts under the ſtat. 11 Ge. 2. which applies only to 
diſtrefſes at common law: whereas this is a diſtreſs under x 

particular act of parliament that allows a diſtreſs off the premiſes, 
This caſe is neither within the words or the ſpirit of the ſtat, 
11 Geo. 2. That only extends to caſes between landlord and 
tenant, where the landlord has a reverſion expeCtant on the 
determination of the tenantcy, and where the defendant avows or 
makes cognizance generally without ſetting forth a title : but here 
no tenure is ſtated, there is no reverſion in the landlords, for as 
ſoon as they can purchaſe the land they will purchaſe it, and this 
is a ſpecial avowry ſetting forth the whole title on the record - 
under the canal act. There might be great reaſon in allowing 
double coſts in caſes where the avowry is general, and con- 

ſequently the record ſhort; but it would be unreaſonable, and what 
the Legiſlature never intended, to allow double coſts where the 
record is neceſſarily ſo much lengthened by the avowants' ſct- 
ting forth their whole title. 

The Court, after obſerving that the caſe of Lloyd v. Winton was 
not the caſe of a diftreſs, and therefore not within the ſtat. 
11 Geo. 2., ſaid they would conſider of their opinion in this 
caſe. And on this day 

Lord Kenyon, Ch. J. ſaid, We have onciiuced this caſe, and 
are of opinion that it is not a caſe within the ſtat. 11 Geo. 2. 
c. 19.3 and conſcquently that the defendants are not entitied to 
double coſts. 

Per Curiam, Rule abſolute, 
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Payn and Others again/# The Rovar ExcCHaNcE Fam, 
ASSURANCE COMPANY. 


: 1 x 4 of a veſſel 
London to Jamaica. The declaration contained two counts; from the 


one alleging the loſs to have been by capture, the other by voyage in- 
| 1 p ured 
barratry. It appeared in evidence at the trial, before Lord Kenyon through the 
at Guildhall, that the ſhip on board which the goods were laden — 
ſailed on her voyage from London for Jamaica; and that the or from auy 


captain's inſtruCtions from his owners were to proceed immediately garn 
to that iſland, But after the veſſel had cleared the channel ſhe was 3 
carried by ſtrong currents and from other circumſtances out of her 3 = 
reckening, until at length ſhe was found to be between the Grand Seve _ 
Canary and the iſland of Tenerife. In this ſituation it was tute an a& 
admitted that the direct courſe to Jamaica was to the ſouth-weſt z ef bartatij. 
inſtead of which the captain bore up for the iſland of Santa Cruz, 
which lies to the north-weſt in fight about thirty miles, where 
the veſſel came to an anchor. There an embargo was laid upon 
her by the Spaniſß government, and ſoon after the news arriving 

of war having been declared between Spain and Great Britain 
the veſſel and cargo were afterwards condemned as prize. On 
the part of the plaintiffs it was contended that they were neceſ- 
ſarily entitled to recover on one or other of the counts in the 
declaration; on the firſt if there were no deviation; or admitting 
that the ſhip's going to Santa Cruz inſtead of purſuing a ſouth= 
weſterly courſe to Jamaica, after the captain knew with certainty 
where the ſhip was, was a deviation, ſo as to preclude the 
plaintiffs from recovering upon the firit count as for a loſs by 
capture, ſtill that ſuch a wilful deviation by the captain againit 

the directions of his owners, without any conſideration of ad- 
vantage to them, and merely for the ſake of procuring a temporary 
refreſhment for himſelf and his company, was an act of barratry 

| upon which the plaintiffs were entitled to recover on the ſecond 
count. Lord Kenyon thought that it could not be barratry without 

2 fraudulent purpoſe in the captain at the time; and he left the 
queſtions to the jury with that direction, who found that the 
captain's going to Santa Cruz © was a deviation, and was owing 

« either to ignorance or ſomething elſe, but that it was not 

« fraudulent ;> and they accordingly found a verdict for the 


defendants, | 
| Kk3 A rule 


1 * was an action on a policy of inſurance on goods from A deviation 
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Pu vu 
againſt 
The Rov AL 
ExcHANGE 
Aſſurance 
Company. 
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A rule having been obtained calling on the. defendants to 


ſhew cauſe why the verdict ſhould not be ſet aſide and a new 
trial had, 

Erſkine and Park now ſhewed cauſe eb it. This is an 
attempt to convert a ſimple deviation into barratry, but they are 
entirely diſtinct in their nature, and ought not to be confounded, 
The former means a voluntary departure without neceſſity or 
reaſonable cauſe from the courſe of the ſpecific voyage inſured ; 
whereas the latter ſignifies an act of the maſter or mariners of a 


criminal nature in itſelf, or at leaſt groſsly negligent, tending to 


their own benefit, to the prejudice of. the owners of the ſhip, 
without their privity or conſent (a). 'The term barratry imports 
fraud (5). -It muſt be ſomething of a criminal nature againſt the 


owner of the ſhip by the maſter or mariners (c). This doQtine 
was not meant to be impeached by the Court in Moſs v. Byrom (d): 


but the expreſſions which fell from ſome of the judges there are 
to be taken with reference to the caſe then in judgment; and 
there could not be a ſtronger inſtance of criminality in the con- 
duct of the captain than in that caſe, where he not only cruiſed 


for prize againſt the expreſs direction of his owners, but waz 


guilty of an act of piracy in plundering a neutral veilel. 

Gibbs, Adam, and Giles, contra. The act of the captain in 
going into Santa Cruz from the place where he firit recovered his 
reckoning was a wilful act, which he muſt have known was pre- 
Judicial to his owners, ſince it would forfeit their inſurance, 
And though he might not have had any idea of pecuniary ad- 
vantage to himſelf in ſo doing, yet as the act was intended for 


his own accommodation (as probably to get refreſhment), and 


was in its nature prejudicial to his owners and contrary to the 
duty he owed to them, it is ſufficient to conſtitute barratry. It was 


ſo conſidered by the Court in giving their judgment in Ms 


v. Byrom (d). The idea of pecuniary benefit to the captain or 


mariners in prejudice to their owners is not eſſential to barratry. 
It was faid by Buller J. in Salbucci v. Johnſon (e) that if the act of 
the captain in reſiſting the ſearch of his ſhip by a Spaniſb veſſel at 
ea had been a forfeiture of his neutrality, it would have been 
barratry ; which, he ſaid, meant a wilful act of the captain to the 


(a) Vid. Park. en Inſur. 94. 1ſt ed. 

() Knight v. Cambridge, 2 Ld. Raym. 1349. 

(e) Stamma v. Prewon, 2 Stra. 1173. and Nutt v. Bourdien, ante, 1 vol. 323+ 
(d) Ante, 6 vol. 379. (e) B. R. Trin. 25 Geo. 3. Parks en Inſur. 415+ 
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injury of his owners; yet in that caſe the captain could not have 1798. 


had any benefit to himſelf in contemplation. Criminality i in the — 


ſenſe uſed in the books on this ſubject means only criminal in —_ 
reſpect of the duty which the captain owes to his owners; in TR 


which ſenſe any wilful act in diſobedience to their orders or mani- 2 
feſtly to their prejudice is an act of criminality. Now here the a& Company, 


was directly prejudicial to them, and in contravention of their 


expreſs orders. The only implied obligation on the part of the 


owners is, to appoint a captain of competent {kill to direct the 
veſſel. The underwriter engages againſt all his wilful acts to the 
prejudice of the owners. But on the other hand if the verdict of 
the jury implies that the captain went to Santa Cruz by miſtake, 
conſidering that to be in his courſe, then there is no deviation in 
point of law, and the plaintiffs will be entitled to recover on the 
firſt count. 

Lord Kenyon, Ch. J. As ſo many F have 1 
made in the argument of this caſe on the different expreſſions uſed 
by the ſeveral judges in the caſes cited, I will take care not to 
hazard an extrajudicial opinion now. I will therefore only ſay that 


ꝛ⁊s it ſeems admitted that there muſt be fraud to conſtitute barratry, 


and as the jury have expreſsly ſaid that there was no fraud in this 
caſe, I am of opinion that there was no barratry, and conſequently 
that there ought not to be a new trial. 

ASHHURST, J. I think that we are bound by the verdigh of 
the jury, who have negatived barratry by ſaying there was no fraud 
in the caſe, 

GRosk, J. The queſtion i is, Whether this were a barratroug 
deviation? Now in order to ſee whether this were or were not 
barratry, I will refer to the opinion of a very able lawyer, 
Mr. J. Alion, who in the caſe of Valeo v. Wheeler (a) ſaid that there 
muſt be fraud or knavery to conſtitute barratry ; © Barratry is not 
confined to the running away with the ſhip, but comprehends every 
ſpecies of fraud, knavery, or criminal conduct in the maſter, by which 
the owners or freighters are injured,” An opinion of Mr. ]. Buller 
in Saloucci v. Fohnſon has however been cited to ſhew that hethought 
that fraud was not neceſſary to conſtitute barratry: but that is not 
fairly to be collected from what fell from that judge in that caſe, 
where it was not neceſſary to give a definition of barratry; and in 
a ſubſequent caſe, Reſ v. Hunter (b), where his attention was more 
immediately called to this ſubject, he conſidered that barratry 


(a) Coup. 155, 6. (5) Ante, 4 vol. 37. 
K k 4 could 
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1798. could not exiſt without fraud; * In one ſenſe of the word it ig 2 
deviation by the captain for fraudulent purpoſes of his own ; and 
4 e that is the diſtinction between deviation, as it is generally uſed, 
TheRorar and barratry.” Therefore Mr. J. Buller agreed with Mr, J. Alan 
"105 i in thinking that fraud is a neceſſary ingredient in barratry. Then 
Company. jt was argued that this is a verdict againſt evidence, becauſe the 
jury have found that there was ro fraud: but I ſhould doubt my 
own opinion on a queſtion of fact when put in oppoſition to that 
formed by perſons who are more converſant than I am in tran. 
actions of this kind, unleſs it manifeſtly appeared by the evidence 
that there had been ſome miſtake. The plaintiffs* counſel do not 
ſay that the captain did any thing fraudulently for purpoſes of 
his own againſt the intereſt of his owners: and it is enough 
for me to ſay that I do not fee that any fraud was committed, 
that we cannot preſume fraud, and that the jury have negative 
fraud. | | 8 
LawRENCE, J. Some ſtreſs has been laid on an expreſſion of 
mine in Moſs v. Byrom, where it is ſuppoſed I gave an opinion 
that fraud was not a neceſſary ingredient in barratry, in ſaying 
tc Whatever was done by the captain to defeat or delay the perform- 
ance of the voyage was barratry in him, it being to the prejudice 
of his owners: but what fell from me there muſt be taken with a 
reference to the caſe then in judgment before the Court, where 
there were ſtrong circumſtances to ſhew a criminal intention in 
the captain; and the words ſaid to have been uſed by me muſt be 
underſtood thus, Thoſe things that were done by the captain in that 
caſe to defeat or delay the voyage conſtituted barratry, & c. There 
is no caſe that I know of in which it was ſaid that the act of the 
Captain is barratry merely becauſe it is againſt the intereſt of the 
owners, unleſs it be done with a criminal intent. In the cafe 
of Stamma v. Brown, of which I have a manuſcript note, 
Lee Ch. J., in defining barratry, ſaid, © Barratry muſt be ſome 
breach of truſt in the maſter, ex maleficio.” In this caſe the jury, 
having negatived fraud, have in my opinion negatived criminality 
in the captain; and therefore this was not a barratrous deviation. 


Ryle diſcharged, 
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FowLER againſt PADGET. 


RESPASS for breaking and entering the plaintiff's dwelling- 
T houſe at Mancheſter, and taking and converting his goods. 
The defendant juſtified under the bankrupt laws, and the only 
queſtion was, Whether the plaintiff had committed an act of 
bankruptcy, At the trial before Rooke J. at the laſt Lancafler 
aſſizes, it appeared that the plaintiff, who was a trader at Man- 
chefer, having received intelligence that one Smith in London, 
who was indebted to him to a large amount, was in a failing con- 
dition, left his houſe early on the 17th April and went to Londen 
for the purpoſe of arranging his affairs with Smith, and getting 
ſecurity for his demand. That having received of Smith goods of 
a conſiderable value and a bill of exchanye for 129/. he returned 
to Mancheſter after an abſence of ten days; during which time 
ſeveral creditors called at his houſe at Manchefter for payment of 
their reſpective debts, which were not ſatisfied, the bankrupt 
not having made any proviſion for them, nor left any perſon 
in charge to conduct his buſineſs during his abſence. Amongſt 
theſe creditors were the holders of ſeveral bills which became due 
on the day after his departure, and whom he expected to call on 
him for payment. After his return to Mancheſter ſome of his 
creditors compounded with him and received 10s. in the pound: 
but a commiſſion of bankrupt was taken out againſt him by the 
defendant and his partner. The jury found a verdi& for the 
plaintiff for 27 /., declaring in anſwer to a queſtion put to them by 
the learned judge, * that they thought the intent of the plaintiff 
in going to Lond:n was laudable; that he had no intent to 
« defraud or delay his creditors; but that delay did actually 
happen to ſome creditors,” 

A rule was obtained in the laſt term e on the plaintiff to 
ſhew cauſe why the verdict ſhould not be ſet aſide and a new w trial 
had; againſt which 

Law, Topping, and Bayley, ſhewed cauſe. They obſerved that this 
was a Caſe where the trader had left his houſe not with a view to 
elude or defraud his creditors, but for the purpoſe of uſing dili- 
gence to ſecure his property which was in hazard, by which, 
though fome creditors were in fact delayed for a ſhort time, yet 
ultimately his eſtate was benefited, and their ſecurity was bettered. 
And they contended that if this were to be conſtrued an act 
of bankruptcy, it would entirely reverſe the intent of the = 
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ruptcy by 2 
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parting from 
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of the 1 Fac. I. c. 15. which ought to be regarded i in conſtruigg 


the words, otherwiſe the maxim applies qui hæret in liters here 


FowLEnr 
again 
PADGEZIT. 


in cortice. The departing from the dwelling-houſe was firſt made 
an act of bankruptcy by the 13 Eliz. c. 7.; but by the expreſs 
words of that act it muſt have been done „ to the intent or pur. 
4 poſe to defraud or hinder any of the creditors of their juſt debts,” 
&c. The 1 Fac. 1. c. 15. after repeating the ſeveral aQs gf 
bankruptcy declared by the former ſtatute, adds others, which are 


all premeditated frauds, and then conciudes © to the intent 9 


it hereby his creditors may be defeated or delayed,” &c. Now 
this variation in the wording was evidently intended to apply to 
the new acts of bankruptcy which had been introduced by the 
ſtatute of James, all of which are founded in intentional fraud, 
where the very nature of the act implies a fraudulent intent: 
whereas all the acts of bankruptcy mentioned in the former ſtatute, 
amongſt others this of departing from the dwelling-houſe, are in 
themſelves indifferent acts, and only become criminal when done 
with an intent to delay or defraud creditors. In order therefore to 
make the act of James conſiſtent with that of Elizabeth, and with 
the nature and ſpirit of the bankrupt laws in general, it is neceſſary 
to read the word © or”? in the ſtatute of James © and; whereby 
both the intent to defeat or delay and the actual defeat or delay of 
the creditor muſt concur to conſtitute an act of bankruptcy. 
Though ſuch intent may be collected as well from the nature of 
the act done as from collateral evidence, the neceſſity of ſuch 
an intent to conſtitute an act of bankruptcy is apparent from 
the conſideration that at the time when theſe ſtatutes paſſed 
bankruptcy was conſidered as a crime, which can in no caſe exif 
without a criminal intent; actus non facit reum niſi mens ſit rea. 
It is to be collected alſo from the preamble of the ſtatute of Famer, 


which ſays, © for that frauds and deceits, as new diſeaſes, daily 


ce increaſe among ſuch as live by buying and ſelling to the 


e hindrance of traffic and mutual commerce and to the general 


« hurt of the realm, by ſuch as. wickedly and wilfully become 
« þankrupts, and for that the deſcription of a bankrupt in former 
« ſtatutes is not ſo fully expreſſed, &c. as is meet in ſuch cafe! 
« of deceit to prevent the deceitful actions of bankrupts, for 
« remedy,” &c. The caſe of Hawkes v. Saunders (a) is allo 
conſonant to this interpretation ; where it was holden that an 
order, by a trader who kept houſe, to his ſervant to deny him to 


(a) Tr. 24 Geo. B. R. Vid. Cooke's Bank. L. 72. 
creditors 
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creditors was not ſufficient to conſtitute an act of bankruptcy, 1798. 
unleſs a creditor was actually denied. Now if the keeping houſe ———— 
vith intent to delay creditors, which was manifeſt in that caſe, — 
was not deemed an act of bankruptcy, unleſs a creditor were in Pavozr. 
hct delayed (a), there is no reaſon why the fact of actual 
delay ſhould conſtitute an act of bankruptcy without a correſ- 

ponding intent. 'That caſe therefore cannot be ſupported unleſs 

the word or be conſtrued and. The contrary is indeed ſaid to 

have been decided in Moodier's caſe (b), where his going abroad 

on account of having killed his wife, whereby his creditors were 

in fact delayed, was holden to be an act of bankruptcy. But if 

that caſe be fairly conſidered, it does not neceſſarily go this length. 

Where a man goes abroad on account of ſome criminal act which 

muſt neceſſarily occaſion his abſence for a long time at leaſt, if 

not during his life, and he 'makes no proviſion in a reaſonable 

time for the payment of his creditors or the carrying on of his 

buſineſs, although he might not have gone in the firſt inſtance 

with the expreſs view of delaying his creditors, yet ſuch an in- 

tent is neceſſarily to be inferred from his ſubſequent acts: he puts 

himſelf in a ſituation which makes it impoſſible for him to carry 

on his buſineſs any longer. The ſame obſervation is applicable 

to Poreau's caſe (c), who went abroad with a young woman 

whom he had ſeduced. If the doctrine of thoſe caſes be carried 

tothe extent contended for on the other ſide, as eſtabliſhing the 

rule of conſtruction to be that the mere fact of departing from 

the dwelling houſe, if a creditor be thereby actually delayed, 
conſtitutes an act of bankruptcy, although he had no ſuch intent, 

the greateſt inconvenience and miſchief will enſue. For then 

the moſt ſolvent and reſponſible trader may be made a bankrupt 

if he chance to go out on buſineſs or amuſement, and a creditor 

call in the mean time who is thereby in fact delayed. And it is 

no anſwer to ſay that he may leave a clerk to tranſact his buſi- 

neſs and pay all demands upon him; for ſuppoſing every trader 

to have ſo confidential a ſervant, which cannot be expected, ſtill 

he would be at his mercy ; for the ſame conſequence would enſue 

if the clerk were out of the way at the time; and this might 

£qually happen though the trader had gone out with the expreſs 

view of finding and ſatisfying his creditors. They alſo cited a 


(s) See alſo Garret v. Moule, ante, 5 vol. 878. (b) Bull, N. P. 39. 
(e) Raikes v. Poreau, Co. Bank. L. 73. 4th Ed. | | 


caſe 
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1798, caſe of Aldridge v. Ireland, E. 34 G. 3. where on a motion for 2 
w—— new trial, it appeared that an execution being put into the houſe 


of a Mrs. Wall a linen-draper at Bath by her brother who lived 


r. in London, ſhe immediately went to London in order to prevail 
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on him to withdraw it, leaying word where ſhe was gone: but 
her brother inſiſting on the execution, which was ſuſſicient to 
cover all her effects, ſhe never returned to Bath; the queſtion was, 
Whether her leaving Bath was an act of bankruptcy; the Coun, 
(Lord Mansfield, Mr. J. Willes, Mr. J. Aſbhurſft, and Mr. J. 
Buller,) ſaid that it depended on the intention of Mrs. Val, 
when ſhe left her houſe at Bath, whether or not ſhe had com- 
mitted an act of bankruptcy, whether ſhe went with the intention 
of delaying or defeating her creditors. 

Chambre and Holroyd, in ſupport of the rule, contended that 
both on the poſitive words of the ſtatute of Fames, and on the 
conſtruction which had always prevailed on this branch of it, the 
facts here proved muſt be taken to be an act of bankruptcy. The 
plaintiff when he left Mancheſter for London ſhut up his ware 
houſe, left no perſon to tranſact his buſineſs, and never in fad 
carried it on afterwards. Therefore though, as the jury have found 
that his intent in going to London might not have been to delay 
his creditors, yet he could not but have known that they muſt 
have been delayed, and in fact they were ſo. The inconvenience 
to the creditors under ſuch circumſtances is exactly the ſame, 
whatever be the intent of the bankrupt in departing from hi 
nouſe: and when it is conſidered that the primary object of the 
| bankrupt laws is to make as juſt and as ſpeedy a diviſion as 
poſſible of the inſolvent trader's effects amongſt his creditors, 
there will appear to be a very ſubſtantial reaſon for the difference 
of the wording of the ſtatute of James and that of Elizabeth; 

which yery difference furniſhes a ſtrong argument that ſomething 
more was intended in the ſtatute of James than had been ex- 
prefſed in the former one, But however that may be, the words 
of the ſtatute of James are poſitive, that wherever a trader ſhall 
depart from his dwelling houſe to the intent or whereby his cre- 
ditors ſhall be delayed, it is an act of bankruptcy. It might be 
difficult in many caſes to prove the intent with which a man leaves 
his houſe ; to obviate which the Legiſlature had recourſe to the 
more poſitive and certain evidence of the creditor having been 
in fact delayed to conſtitute the act of bankruptcy. And ſuch 
| ba always been the conſtruction put upon this branch of the act, 
It in 


* 
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in the caſe of Moodier, ſince followed up by that of Raikes v. 
Pareau, and Vernon v. Hankey (a). In the latter, one of the 
queſtions was, Whether Mrs. T/er's going abroad without any 
intention to delay her creditors, but whereby they were in fact 
delayed, was an act of bankruptcy ? and Buller J. ſaid © the law 
upon this ſubjeCt is eſtabliſhed by Moodier's caſe, which happened 
in 1739, and which has always been conſidered and acted upon as 
good law; and at this time without examining into the expe- 
dience of that deciſion, I ſhould be extremely ayerſe to overrule 
i.“ Many commiſſions of bankrupt and a conſiderable maſs of 
property depend on this conſtruction. - It is ſaid however that this 
conſtruction will be attended with inconveniences; but the in- 
conveniences are much greater the other way. Thoſe on the 
trader are ſuch as he may eaſily avoid by making due prepara- 
tion for the ſatisfaction of all demands to which he knows he is 
liable, -or at leaſt by leaving word, when he removes from his 
houſe, where he is going, in order that the proceſs of the law 
may follow him; for as to his merely walking out of his doors 
upon his neceſſary buſineſs or ordinary occaſions that cannot be 
nor ever was conſidered as a departing from his dwelling houſe, 
Such an act is explained by his return and carrying on his buſineſs 
2s uſual. So keeping houſe means keeping it as againſt cre- 
ditors; and therefore the fact of a creditor being denied is a ne- 
ceſſary ingredient toconſtitute an act of bankruptcy within that de- 
ſcription in the ſtatute. There is alſo another reaſon to ſhew that 
this conſtruction is the more convenient one, becauſe the creditor 
can ſcarcely ever know with what intent a man goes away from his 
houſe; but the fact of his being delayed payment thereby is no- 
torious and eaſy to be ſubſtantiated ; and a principal object of 
the ſtatute of James was to reduce to as great a certainty as poſ- 
ſible what ſhould be deemed acts of baukruptcy. 

Lord Kenton, Ch. J. This is a queſtion of infinite import- 
ance, and therefore I wiſhed that the parties would have con- 
ſented (b) to put it on the record, in order that it might be finally 
decided by the court of dernier reſort. If there had been no de- 


(a) Lenden Siitings after Trin. 27 Geo. 3 Co. Bank. L 95. 1 


(6) Ia the courſe of the argument the Court exoreſſed a wiſh that the parties would 


conſent to ſtate the facts of the caſe on a ſpecial verdict; but this was not agreed to on 
iecount of the ſmallneſi of the ſam in diſpute, and the Gruatica of the plaintiff, 
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1798. ciſion on this ſubject, I ſhould have thought very little doubt 
— could have been ertertained on the conſtruction of the 20 0 
98 parliament. Bankruptcy i is conſidered as a crime, and the bank. 
PavorT. rupt in the old laws is called an offender : but it is a principle of 
natural juſtice, and of our law, that actus non facit reum nif 

mens fit rea, The intent and the act muſt both concur to cor. 

ſtitute the crime; and by reading the word “ and” for « gy” in 

the ſtatute of 1 Fac. 1. c. I5., which is frequently done in the 
conſtruction of legal inſtruments where the ſenſe requires it, il 
difficulty will be removed. But according to the defendant; 
conſtruction of this act, every merchant in London might become 

a bankrupt before to-morrow morning. If the words of the 
ſtatute are to be taken in their literal ſenſe, any perſon who 
happens to go from home only for an hour, during which tine 

any creditor calls for payment, and is for that hour delayed, may 
become a bankrupt: and it would be no anſwer to ſuch an xr 
gument (as was ſuppoſed at the bar) to ſay that the trader lef 

word where he was gone, becauſe a creditor may have taken out 

a writ againſt him in one county, and if he were gone on the 

borders of the next county, ſuch creditor would in fact be de- 

layed. I do not wiſh to impeach the authority of Moodiers cal: 

or of that of Raikes v. Poreau, becauſe in both the parties went 

abroad under circumſtances that rendered it highly probable that 

they would not return to this country; one had committed murder, 

and the other was ameſnable to the laws of his country for adif. 
"ferent offence. We have been preſſed however with another 

caſe, that of Vernon v. Hanley, tried before Mr. J. Buller: The 

the greateſt reſpect and reverence for the opinions of that learned 

Judge, but I rather think we have another opinion of his (a) to 

ſet againſt that delivered by him in Fernen v. Hankey, where he 

ſaid that the intention with which the party left his houſe was to 

decide the queſtion, and I think that was the better opinion. 

The Legiſlature never could have meant to extend criminality 

to a perſon who leaves his houſe only for the purpoſe of traf 
acting his legal concerns. I would adopt any conſtruction of 

the ſtatute that the words will bear in order to avoid ſuch mo- 

ſtrous conſequences as would manifeſtly enſue from the conſtrudion 
contended for by the defendant. And as this rerdict was taken 
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| (a) In Mdridge v. Treland, ſup. ww Mr, J. Lawrence read from his —_— 
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on the ground that the plaintiff had not committed an act of 1798. 
bankruptcy, I am not prepared to ſay that there ought to be a 
new trial. 5 2 
 ASHHURST, J. As different opinions have been n Nane 
in the different caſes on this ſubject, I think we ought to adopt 
that conſtruction which will be attended with the leaſt inconve- 
nience. The rule of conſtruction contended for by the defendant 
is a moſt ſeyere one: if that were to obtain, any trader who left 
his houſe with the intention of benefiting his creditors might be- 
come a bankrupt, if any one of his creditors were thereby de- 
key even for an hour; that rule wisbt affect the richeſt man 
in the kingdom. But if the word or” in the act be conſtrued 
to mean „ and,“ then the rule will be a reaſonable one. And 
this conſtruction ſeems conſonant to the deciſions on another part 
of this ſtatute; for if a trader begin to keep houſe and give orders. 
to be denied to his ereditors, it has been decided that that is not 
an act of bankruptcy, unleſs in point of fact he be denied to a 
creditor. This ſhews that the intent and the act muſt concur in 
order to conſtitute an act of bankruptcy. 
' Grose, J. In deciding this caſe we ought to conſider the ſpirit 
23 well as the letter of the act of parliament on which this queſtion 
ariſes. | The Legiſlature in framing. it ſeem to have had in view 
thoſe perſons wha did certain acts which ſhewed that they knew 
their creditors. would be defeated or delayed, and thoie who 
avoided their creditors either by keeping houſe or leaving their 
home with intent to delay the creditors. And this conſtruction 
of the act is not impeached either by Moodier's caſe or by that of 
 Raites v. Poreau, for there the parties muſt have known that their 
creditors would neceſſarily be delayed by the ſteps they took. 
But in this caſe ſo far from the plaintiff's having any intention to 
delay his creditors, the jury expreſsly found that he had no ſuch 
intention, nay that his intention was laudable, for it appeared that 
he went from home for the purpoſe of obtaining money to pre- 
vent his creditors being delayed. To ſay that this was an act of 
bankruptcy, merely becauſe ſome of the plaintiff's creditors were 
' unintentionally delayed by an act intended for their benefit, would 
de a moſt ſevere determination, eſpecially in a caſe where we 
are called upon to grant a new: trial againſt the juſtice of the 
caſe. I do not mean to ſay that this is not a point of ſome dif- 
ficulty, and certainly it is a queſtion of great conſequence-: but 
as theſe parties are not equal to the expence of a ſpecial verdict, I 
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am not diſpoſed to grant a new trial, particularly when we con. 


— ſaer that the queſtion will probably come back again here in 


Fowri rn 
againſt 


PaDbcrT., 


the ſame ſhape, on a motion for a new trial. 

LawRENCE, J. If there had been no deciſion on this act of 
parliament, I ſhould have thought that the true way of con. 
ſtruing it would be to read “ and” for the word « or,” arg 
then all difficulty would have been avoided. But as ſome of the 
Caſes ſeem to have proceeded on the ground that the ſtatute muſt 
be read in the alternative, and that a trader may become a bank. 
rupt by doing the acts there enumerated, if in point of fad his 
creditors be thereby delayed whatever may have been his inten- 
tion, it ſeems to me that this queſtion deſerves great conſideration, 
1 think that Moodier's caſe and the caſe of Rather v. Pore 
might have received the ſame determination, though on a dif- 
ferent ground; for though it was not the immediate object of 

the parties in thoſe caſes to delay their creditors by going abroad, 
yet as that muſt be the neceſſary conſequence of ſuch an act, it 
would be evidence of their intending to delay or defeat their 
creditors, and ſo it would come within the conſtruction of the 


ſtatute now contended for by the plaintiff. However thoſe caſes 


ſeem to have been determined on the ground that the fact of 
delay in conſequence of going abroad was ſufficient to conſlitute 
an act of bankruptcy ; and therefore I wiſhed that the queſtion 
might be put on the record. But it would anſwer no purpoſe to 


grant a new trial in this caſe, becauſe as the parties will not con- 


ſent to have a ſpecial verdict probably the cafe will come to ug 


again (as my Brother Gro/e has obſerved) in the ſame form. 
ES Rule diſcharged (a). 


On the next day Lord Kenyon, Ch. J. ſaid that he had met 
with ſeveral authorities in ſupport of the opinion he had given ia 
this caſe. In Maylin v. Eyloe, 2 Str. 8og., it ſeems to have been 
taken for granted that the word © or” in the ſtatute meant 
&« and,” for the words of the ſtatute are thus printed, © departing 
from his houſe with intent and whereby his creditors may be 
defeated,” &c., and they are printed in Italics. In Lingwwd u. 


(a) This queſtion was agitated in the caſe of Hawkins and another aſſignees of Wi. 
ond a bankrupt v. Lukin, Tr. 36 Geo. 3. B. R., where Lord Kenyon intimated a very 
ſtrong opinion on the conſtruction of the ſtat, 1 Fac. 1., ſimilar to that given by his 
Lordſhip in this caſe. The reſt of the Judges confidered it a caſe of great importance, 
and of difficulty on account of the former deciſions; and the nonſuit in that caſe wi 
ſet aſide in order that on another trial the queſtion might be put on the record: but the 


ade, 


Caſe was never brought before the Court again. - 


S 2 E. e<'Q&y „ © = 0 —ͤ m — 


2238 — 


* 


iN erg THIRTY-EIGHTH Year of GEORGE III. 
Fade, 1 Ath. 196., Lord Hardwicke alſo thought (a) that, to con- 


517. 


1798. 


ſtitute an act of bankruptcy by the trader's leaving his houſe, it ——— 


was neceſfary that he ſhould go with intent to delay or defeat his 
creditors ; for ſpeaking of the opinions of Lord Ch. J. Lee, and of 
Lord Ch. J. #ules, given on two trials before them, he approved 
ol the diſtinction taken by the latter, ſaying * he was very well 
warranted by the words of the ſtatute in the diſtinction he made 
between abſconding to avoid a debt, and abſconding to avoid a 
duty only,” And in 1 Bac. Abr. title Bankrupt,” (A), which 


FowLrR 
ainſt 
PapGzgrT., 


was written by Lord Ch. B. Giſbert, that great Judge ſpeaking of 


the ſtat. 13 Z/iz. c. J., and 1 Fac. 1. c. 15., ſaid the latter was 
merely a tranſcript of the former, with the following addition 
only, © or fraudulently procures his goods to be attached or 
ſequeſtered, or makes any fraudulent grant of his land, &c., to 
the intent that his creditors may be defrauded, ſhall be adjudged 


a bankrupt,” 
(a) See alſo the caſe Ex parte Ga/ffon, 1 A. 139, 193» 


* 


Pos TELL againſt WILLIAMS. 


HE defendant having been ſent out of the kingdom under the 

alien bill after a bail- bond was given but before the return 

of the writ, a motion was made on behalf of the bail that the 
bail- bond might be delivered up to be cancelled. 

Garrow, who now ſhewed cauſe againſt that rule, ſaid that no 
motion could be made until bail above was put in, and that then 
the motion ſhould only be to ſtay the proceedings; for that if 
the defendant were to be ſuffered to return to this country, the 
bail ought to be reſponſible, | 

Bayley in ſupport of the rule. The bail to the ſheriff cannot put 
in bail above; for the form of the recogniſance is that the perſon 
of the defendant is delivered over to the bail: but that is now 
become impoſſible by an act of the government under the alien bill, 
the defendant having been ſent out of the kingdom. Beſides if 
they could put in bail above, it would be a nugatory ſtep, fince 
they might apply to the Court the next inſtant to enter an ex- 
onerctur on the bail-piece, and not merely to ſtay the proceedings. 
Merrick v. Vaucher, ante, 6 vol. 50. 


The Court were of this opinion, and made the | 
| Rule abſolute. 


Vol. VII. LI 
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3 K. c. Mack MUR Do and Another againſt Surrh and Others, 
| eb, IC 

1 In an dien | N an action on the caſe for pirating a pattern for printing cal. 
| 15 8. — 2 lico, contrarj to the proviſions of the 34 G. 3. c. 23., the de- 
1% for ih claration ſtated that the plaintiffs after 1ſt Fly 1994, and before 
1. Ding old. the time of the committing the wrong thereinafter mentioned, had 
11% a" any 4 invented and deſigned and had become and were the proprietors 
[8 an averment of a certain new and original pattern for printing callicoes, and 
3 wat nn wy PS. publiſhed and cauſed. to be publiſhed the ſame, and had 


printed and cauſed to be printed the ſaid pattern upon dixers, 
to wit, 10,000 pieces of callico, and had alſo printed and cauſed 
to be printed the names of the plaintiffs as the faid Proprietors of 
the ſaid pattern at each end of each and every piece of callico ſo 
by them printed and cauſed to be printed as aforeſaid, according 
to the form of the ſtatute in that caſe made and provided, to wit, 
at, &c.; by reaſon whereof, and by force of the ſtatute in ſach 
caſe made and provided, the plaintiffs of right ought to haye had 
and were entitled to the ſole right and liberty of printing and re- 
printing the ſaid pattern for the term of three months to com- 
mence from the day of the firſt publiſhing thereof, to wit, at, &c.; 
nevertheleſs the defendants well knowing the premiſes, but dil. 
regarding the ſtatute in that behalf made and provided, and con- 
triving to defraud the plaintiffs, and to deprive them of the pro- 
fits ariſing from their ſaid invention, during the ſaid term of 
three months, afterwards, and after the 1ſt July 1794, and after 
the inventing and deſig igning and printing and publiſhing of the 
ſaid pattern as aforeſaid, within the term of three months from 
the day of the firſt publiſhing thereof, and whilſt the ſaid plain- 
tiffs were fuch proprietors of the ſaid pattern as aforeſaid and were 
intitled to have the ſole right and Hberty of printing and reprint- 
ing the ſame as aforeſaid, to wit, on 1ſt June 1797, within that part 
of Great Britain called England, to wit, at London, &c., without the 
conſent in writing of the plaintiffs firſt had and obtained in that 
behalf, wrongfully unjuſtly and fraudulently did print and cauſe 
to be printed the ſaid original pattern of the plaintiffs upon divers, 
to wit, 1000 pieces of callico, and the ſame pieces of callico, with 
the ſaid pattern ſo thereupon printed as aforefaid, did then ard 
there fell and diſpoſe of without the confent, &c. z contrary to the 


form of the ſtatute in that caſe made and provided, and there! by 
| deprived 
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deprived the plaintiffs of the ſole right and liberty of printing 1798. 
and reprinting the ſaid pattern within the ſaid term of three 
months, which right and liberty they during all that time ought Marty 


to have had and enjoyed; by reaſon whereof the plaintiffs during 
the ſaid term of three months loſt great part of the profits and 
advantage of their ſaid invention and deſign, to wit, at London, 
&c. 

The 34 Geo. 3. c. 23. on which this action was founded, enacts 
« That from and after the 1ſt Zuly 1794 every perſon who ſhall 


invent deſign and print, or cauſe to be invented, &c., and become 


the proprietor of any new and original pattern for printing linens 
cottons, &c. ſhall have the ſole right and liberty of printing and 
reprinting the ſame for three months, to.commence from the day 
of the firſt publiſhing thereof, which ſhall be truly priated with 
the name of the printer or proprietors at each end of every 


fuch piece of linen cotton,” &c. And it then proceeds to give 


the action for infringing ſuch exclufive right within the time 
limited. 

After verdict for the plaintiff, it was moved to arreſt the judge 
ment becauſe there was no averment in the declaration that the 
day of the firſt publiſhing the pattern was printed at each end 
of the piece, which together with the name of the proprietor is 
expreſsly required by the ſtatute, 

Erſtine, Garrow, Wood, and Lambe, ſhewed cauſe againſt the 


rule. 1, This being an action againſt a wrong-doer, it was ſuf- 


ficient to ſtate generally that the plaintiff had a right to bring his 
action for the grievance complained of, without ſetting out the 


grounds of ſuch right; and the declaration would have been good 


if the other requiſite ftated, viz, the name of the proprietors 
being printed at each end of the piece, had been alſo omitted. 
The precedents of declarations upon the ſtatute of the 8 G. 2. 
6. 13. for pirating prints, (which contains the ſame proviſion as 
the act in queſtion,) are in this general form. They only ſtate 
generally that the plaintiff during the term limited by the act was 
entitled to the excluſive right, and that the defendant invaded 
ſuch right within that period. But 2dly, at any rate the omiſ- 
ſion of the averment in queſtion, though it might have been bad 
on demurrer, yet is cured by the verdict. For it appears from the 
Caſe of Sayer g. t. v. Dicey(a), that the plaintiff could not have 


recovered at the trial unleſs he had proved that the day of firſt 


(a) 3 Wilſ. 60. 
L12 publiſhing 
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publiſhing was printed on the piece : and ſufficient appears upon 
the face of this declaration to have made ſuch proof neceſſary at 
the trial. It is alleged that the plaintiffs had cauſed to be printed 
their names as proprietors of the pattern at each end of every 
piece of callico according to the form of the flatute, whereby and 
by force: of the add the plaintiffs were entitled to the ſole right of 
printing the pattern for the term of three months to commence from 
the day of firft publiſhing thereof : and then the breach is afterwards 
aſſigned within the term of three months from the firſt day of pub. 
lication, contrary to the form of the flatute. Now none of the fact 
alleged could be true, nor could any publication by the defendants 
within the time mentioned be againſt the form of the ſtatute, un- 
leſs it had been proved at the trial that the day of the firſt pub- 
liſhing was marked on the callico in the manner preſcribed by the 
ſtatute. After verdict therefore ſuch proof muſt be taken to haye 
been given, without which the plaintiffs could not have recovered 
in a caſe like the preſent, where it is not a defect of title apparent 
on the declaration, but a title imperfectly or defectively ſet out (a), 
And they cited the following caſes where ſuch defects were cured 
by verdict. Blackall v. Eale(b), where an impoſſible day was laid 
in the declaration. Prance v. Tringer (c), where in pleading a 
preſcriptive right of common there was no averment that the 
beaſts were levant and couchant. Wicker v. Norris (d), where in 
an action to recover an amerciament in an inferior court, it was 


not alleged that the defendant was a refiant within the manor. 
Cole v. Pettit (e), where in debt on bond to ſave a pariſh harm- 


leſs from keeping a baſtard child to which there was a plea of non 
damnificatus, and a replication that the plaintiffs paid 5 /. to keep 
the child, &C.z and it was not averred that the child was born in 
the pariſh.  Bicker/affe v. Purdue .f, where in debt for rent by 


an executor upon the demiſe of his teſtator the declaration ouly 


ayerred that the reverſion was in the teſtator without ſtating that 
it was a reverſion of an eftate for years. Clarke v. King (g), 
where in a plea of preſcription for common in a que eſtate, it 


was not expreſsly alleged that the owners of the eſtate had been 


immemorially entitled to the right of common. 


{a) Crowther v, Olifield, Salk. 365. and 2 Lo. Raym. 1225. Aae v. Afpinalh 
Dougl. 683. and Eoft v. Eſſington, Salk. 130. 
I) Certb. 389. (c) Cro. Fac. 44. 
le) 2 i. 5. (Ff) 1 Sd. 218. 


(4) Rep. Temp. Hardw. 11b. 
(gz) Ante, 3 vol. 147. 


Lau, 


E uy 


ix THE Tux Tr. EISHTH Year of GEORGE III. 


Law, Gibbs, and F. Vaughan, contri, contended that this was 
not merely matter de fectively ſet out, but a defect of title itſelf 


neceſſary to ſupport the action; which defect it was admitted 


could not be aided by verdict. The n-ceflity of requiring the date 
to be ſet out was ſtated by Lord Kenyon in Thompſon v. Symonds (a) 
upon a fimilar act of parliament to be in order that the public 
may know the period of the monopoly. The true rule was laid 
down in Spieres v. Parker (b), (which overruled Wicker v. Norris 


| before cited,) that nothing is to be preſumed after verdict ut what 


is expreſsly ſtated in the declaration, or what is neceſſarily im- 
plied from thoſe facts which are ſtated. Here, the allegation that 
the nam-s of the proprictors were printed on the callico according 
to the form of the ſtatute does in no reſpect imply that the date of 
the publication was alſo printed there. The ſtatute requires both; 
and therefore an. allegation that one only was done according to the 
ſtatute, though true, is no allegation that the other was done. 
The concluſion which follows in the declaration that by reaſon 
thereof, and by force of the fatute, the right of action accrued, is 
inconſequential : and not warranted by the premiſes. And if the 
concluſion of the injury complained of being contrary to the form 
of the  latute would help the want of a ſpecific averment of thoſe 
facts neceſſary ro bring the party within the ſtatute, it would have 
been ſufficient in the caſe of Spreres v. Parker But that is no aver- 
ment of any fact, but a concluſion of law, which the Court ought to 
ſce is well founded on thoſe facts which are ſtated on the record, 

Every declaration on a penal ſtatute muſt conclude contra formam 
flatuti ; but that will not ſupply the place of all other allegations. 
Nor is it to be inferred after verdict that it was proved at the trial 
that the date was printed on the callico, on the ſuppoſition that 
ſuch proof muſt have been given to entitle the plaintiffs to a ver- 


dict; for if the defendants had objected at the trial to the plain- 


tifs' not having proved this fact, the anſwer would have been that 
it was not neceſſary to prove more than is alleged in the declara- 
tion: and beſides, the objection, if well founded, is apparent 
on the face of the record. In all the caſes cited the facts gene. 
rally averred neceſſarily included thoſe which ought to have been 
more technically or ſpecifically ſet forth, but without the proof 
of which no verdict could have been obtained. As in Prance v. 
Tringer (c), where a right of common was lleged in pleading, 
though the leyancy and couchancy was omitted to be enen! ; 


l.) Ante, 5 vol. 45. (5) Ante, 1 vol. 141. (e) Cro. Fac, 44+ 
L133 but 
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1798. but the latter was neceſſary to conſtitute the right of common 

——— which was generally alleged. With regard to the caſe of Sayer v. 

* Dicey (a), no argument can be derived from it in favour of the 

again plaintiffs; for it does not appear from the report of that caſe that 

SwiTH» the date of the firſt publiſhing of the print was not ſtated in the 

declaration; and it ſeems more probable that it was alleged, 
otherwiſe the queſtion there made could not have ariſen. 

Lord Kenyon Ch. J. The queſtion now before us is not whe. 
ther or not this objection would have prevailed if the defendants 
had demurred to the declaration, but whether or not it be a good 
objection after verdict. It feems to be admitted that every fa& 
neceſſary to be proved at the trial in order 'to ſupport the de. 
claration muſt now be taken to have been proved. Now the a& 
of parliament, on which the action is brought, ſays that the 
inventor ſhall have the monopoly for three months to commence 
from the day of the publiſhing, which ſhall be truly printed with 
the name of the proprietor at each end. It is faid that, if the 
defendant at the trial had objected that the plaintiffs could not 

recover without proving that they had complied with both theſe 
requiſites of the act, the anſwer would have been that that was 
not the time to take advantage of the objeCtion, becauſe it was an 
objection on the record: but I ought not to have given ſuch an 
anſwer; for as the declaration ſtates that within the'term of three 
months from the firſt publiſhing, and while the plaintiffs were the 
proprietors and entitled to this monopoly, the defendants invaded 
their right and did the act complained of, I ſhould have required 
evidence of the terminus à quo to ſhew that the monopoly was 
veſted in the plaintiffs; and this fat could not have been aſcer- 
tained without proving that the date vas printed at each end of the 
cloth. I ſhould not have directed the jury to give a verdict for 
the plaintiffs, unleſs ſuch proof were given; and in point of fact i 
was given. Perhaps it would have been better at firſt that every 
declaration ſhould have contained each particular fact neceſſary to 
be proved: but when it is admitted in the argument that a verdict 
will cure every defect of allegation, where in order to obtain a 
verdiCt the fact muſt have been proved, there is an end of the 
objection made here, I am clearly of opinion that it was neceſſary 
for the plaintiffs, who undertook to prove an invaſion of their 
Tight during the exiſtence of this monopoly, to prove that they 
had printed the date on their cloth, otherwiſe they could not have 


() 3 Filſ. Co. | 
| obtained 
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obtained a verdict ; and conſequently that the verdict has cured 
this ſuppoſed defect, and that the judgment ought not to be 
arreſted. x | 

 A$HHURST, J. Tam not inclined to reſtrain the operation of 
the ſtatutes of Jeofails, which are very beneficial ſtatutes ; and I 
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Mack. 

MURDO 
apainſt 

SMITH» 


the bar. | 
_ GRosE, J. T agree with the rule eſtabliſhed in ſome of the caſes, 


that nothing is to be preſumed after verdict but what is expreſsly 
{tated in the declaration, or what is neceſſarily implied from thoſe 
facts which are ſtated. Then let us apply that rule to this caſe ; 
it is averred in the declaration that the offence was committed while 
the plaintiffs were entitled to the monopoly ; now they could not 
have recovered unleſs they had proved not only that they were 
entitled but alſo the time when their monopoly began, 
LawRENCE, J. The allegation in the declaration, that the 
defendant committed this offence within three months from the 


time when the plaintiffs firſt publiſhed and while they were the 


proprietors, is a concluſion of fact and not of law; and that muſt 
have been proved at the trial, otherwiſe the plaintiffs could not 


haye obtained a yerdict. 
Rule diſcharged. 


CALVERT againſt BOVILL. 


THIS was an action on a policy of inſurance on the captain's 
goods and private adyenture, warranted American property, 
on board the ſhip Friends, at and from London to Virginia. 

It was clearly proved at the trial that the property of the goods 
(which were ſhipped purſuant to an order of council, then ren- 
dered neceflary) was in the plaintiff; that he was an American ; 
that the ſhip, which was American built, and manned by American 
ſailors, had been conſigned by her owners in Virginia to their cor- 


_ reſpondents in London with a cargo of merchandize, and was after- 


wards cleared out and failed from London upon the voyage inſured, 
having all neceflary papers on board to evince that ſhe was an 
American ſhip, and that the real place of her deſtination was 
Norfolk in Virginia, to which port ſhe belonged, That in the 


Saturday, 


Feb. 1 oth, 


In an action 
on a policy 
of inſurance 
on goods 
Warranted 
American on 
boar a ſhip 
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to Virginia, 
a ſentence of 
a foreign 
court, which 
after reciting 
that for- 
% aſmuch as 
cc the true 
© deſtina- 

cc jon of the 
«© veſſel was 
& for the 


« Engliſh 


6 iſlands, having been hired and loaded at London, and having on board eighty barrels of gunpowder, 
6“ declares the ſhip and cargo a good prize, is not concluſive evidence againſt the warranty of neutra- 
lity ; becauſe the ſpecial grounds aſſigned for the ſentence do not neceſſarily lead to ſuch a concluſion, 
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1798. courſe of her voyage having met with very tempeſtuous weather, 
——-— and being much damaged, ſhe was obliged from diſtreſs to bear 


CaLveRT 


againſt 


away for the firſt port in the We/t Indies, in which courſe ſhe wa 


Bovir r. Captured by a French privateer and carried into Guadahy 


where ſhe was condemned by ſentence of the Court there, ex. 
preſſed, as to the matter in judgment, in theſe terms; « geen 
&« by us, the Judges of the Court of Commerce, the papers which 
% have been here produced reſpecting the capture of the brig 
& Friends, Captain Thomas Calvert, made by the privateer Ly 
Legere, Captain A. T., and having heard on that ſubjeQ the 
tc opinion of citizen Serand commiſfary of the Executive Direc. 
cc tory of the ſaid Court, and alſo heard the report, and confi. 
6 dered the whole; foraſmuch as the true deſtination of the ſaid 
cc veſſel was for the Engliſb iſlands, having been hired and loaded 
cc at London, and that there has been found on board her eighty 
« barrels of gunpowder (a); the Court declares the faid brig 
« Friends a good prize for the benefit of the captors, together 
ce with her tackle, apparel], cargo, and generally all 125 belongs 
c to her,” &c. 

The ſole queſtion was, Whether the ſentence of condemnation 
was concluſive evidence againſt the warranty of the goods being 
American property? A verdict was taken for the plaintiff with 
liberty for the detendant to move to ſet it aſide and enter a non- 
ſuit if the Court ſhould be of opinion that the ſentence was con- 
cluſive; which motion having been accordingly made, and a 
rule niſi obtained, 

Erſtine and Park ſhewed cauſe againſt it. Admitting that 2 
ſentence of condemnation by a foreign Court of Admiralty war 
concluſive evidence. of any fact on which ſuch ſentence was 
founded (b), admitting alſo that a ſentence of condemnation ge- 
nerally as /awful prize would be concluſive evidence againſt a 
warranty of neutrality, according to Salaucci v. Woodmaſs (c), 
they contended that the ſentence in this caſe ſetting forth on the 
face of it the ſpecific grounds on which it proceeded did not con- 


_ clude or in any manner affect the queſtion of neutral property. 
For the judgment was not on the ground that the ſhip or cargo 


was not American, or that it was enemy's property, nor was the 
condemnation general as lawful prize: but three diſtinct grounds 


(a) This was part of the captain's adventure, the reſt conſiſting ef flops, porter, 
Cheeſe, and ſhip chandlery. 
(5) See the caſes on this head collected in n Park on Inſurances 403, &c. iſ edit, 
(e) J. R. Hit. 24 Geo. 3. Park, 413. 
are 
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are ſtated in the ſentence as the avowed foundation of it; the 1798. 
deſtination of the ſhip to the Engliſb iftands, her having been. 
laden at London, and her having a quantity of gunpowder on * 
board; all of which may be true, and yet the ſhip and cargo may BoviLr. 
be American and entitled to the privileges of neutrality. The deſ- 
tination of the veſſel was adopted from neceſſity, her loading at 
London was on her return home ; and her having gunpowder on 
- hoard was no breach of the laws of neutral nations, the original 
deſtination being to a neutral ſtate ;- though ir would not have va- 
ried the caſe if it had been originally intended for the Engli/þ 
lands, they not being in a ſtate of ſiege at the time, and it not being 
ſnewn to be an infraction of any treaty ſubſiſting between France 
and America in that reſpeQ. This caſe theretore falls within the 
principle of Saloucci v. Fohnſon (a), where it was holden that a ſen- 
tence of condemnation of a ſhip ſtated to be neutral for refuſing to 
admit of 4 fearch, and for not having a charter-party on board, be- 
ing on the face of it manifeſtly unjuſt, contradiAory, and not war- 
ranted by the laws of nations, was not concluſive againſt the af- 
ſured. It was not even ſhewn in this caſe that by any French ordi- 
nance the grounds of condemnation ſtated could be juſtified 
though if there had been ſuch an one, as it would hive been partial 
and unjuſt in itſelf, it would not, according to Mayne v. Walter 
(5), have been concluſive againſt the warranty of the aſſured, no 
notice of any ſuch ordinance having been proved againſt him, and 
therefore no fraudulent concealment from the underwriters. 

Gibbs and Marryat contra. This Court muſt preſume that 
the French court proceeded upon the law of nations, there being 
no treaty referred to, and no other ordinance to which the ſen- 

| tence can relate. But the only ground on which the ſentence can 
be juſtified by the law of nations is that the property was in fact 
Britiſh and not American; it is therefore conclafiye of that fact, 
and no evidence ought to have been admitted in this cafe to con- 
trovert it. The previous facts which are recited in the ſentence 
are not per ſe grounds of condemnation, but they were evidence 
of the fact of the property being Britiſh if there were nothing 
elſe to contravene them. But whether the French court drew a 
proper concluſion of fact or not from the evidence before them 
cannot now be inquired into. The objection therefore goes to 
the admiſſibility of the evidence which raiſes the doubt in this caſe. 
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(a) B. R. Tria. 25 Geo. 3. Part, 455. (5) B. E. E. 22 Geo, 3. ib. 414. 
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1798. 


CASES M HILARY TERM 


The adjudication of the veſſel and cargo being good prize ig gf 
itſelf concluſive againſt the warranty of its being American, i., 


Carvzrt neutral, property: it Was ſo conſidered in Saloucci v. Mood 0 


epa 
Bov tz 1. 


(a). It mult be preſumed, ſaid Lord Mangfield, from the ſen. 
tence of condemnation, as no other cauſe appears, that it pro. 
ceeded on the ground of the property's belonging to an enemy, 
So here, as no other cauſe appears to which it can juſtly be att. 
buted, the ſame preſumption muſt be made, | 
Lord Kexron Ch. J. That the juſtice and honeſty of the eaſe 

are with the plaintiff is beyond all doubt; and that the ſhip wa 
American and the goods the property of an American is Equally 
clear: but it is contended that though in point of fact the goods 
were the property of an American, the ſentence of condemnation 
precludes the plaintiff from aſſerting that fact. I yield to the 
caſes cited, which ſhew that to à certain degree this Court vil 
ſupport the proceedings in foreign courts by preſuming that theit 
ſentences are juſt; and I will not make any exception at preſent 
of the proceedings of the French Courts of Admiralty. But when 
an attempt is made to pervert the juſtice of the cafe, it becomes 
neceſſary for us to ſee whether the deciſion of the Court at Gua- 
dalauße has ſo determined on the fact of neutrality that we cannot 
examine into it. But it has been ſaid, as nothing can juſtify the 
ſentence of the French Court of Admiralty but the fact that this 
was Britiſh property, we muſt conclude that they condemned 
the ſhip and cargo on the ground that they were Britiſb property: 
but that is a concluſion againſt all the facts proved in the caſe, 
If indeed that court had ſtated in their ſentence that they cor- 
demned the goods becauſe they were Britz/h property, I ſhould 
have conſidered myſelf bound by their ſentence, but they haye 
aſſigned other reaſons for their adjudication ; the expreſs grounds 
of the ſentence of condemnation are that the ſhip wag deſtined 
for one of the „ India iſlands, that ſhe was hired and loaded 


at Landon, and that ſhe had a certain quantity of gunpowder on 
board, therefore they condemned her and her cargo as good 


prize. Then it is impoſſible for us to conclude that the French 
court decided on the ground that this was Britiſh property, when 


all the evidence in the cauſe and the reaſons expreſsly given by 


them for their judgment lead to a contrary concluſion. 
ASHHURST J. declared himſelf of the ſame opinion. 


(a) B. R. Hil. 24 Geo. 3. Park, 413. 


LAWRENCE 
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LAWRENCE J. (a) It is ſaid that whatever is adjudged by the 
ſentence of the foreign court is concluſive on the parties, how- 
ever unjuſtly they may have decided: but it is ſufficient to ſay 
that in this caſe they have not decided that fact on which the de- 
ſendant relies. If that court had condemned the goods becauſe 
they were the property of an enemy, that judgment would have 
been concluſive here: but, ſo far from the French court at Gua- 


reaſons for their ſentence. The caſes alluded to in the argument 
ſeem to have eſtabliſhed this, that if we can collect from the ſen- 
tence itſelf on what ground the foreign court decided, that is con- 


| Clufive in any action brought in this country: but if it be ambi- 


guous or it does not appear on the face of the ſentence on what 


| ground they proceeded, then we may receive evidence to ſhew 


what were the grounds of the deciſion abroad. 
Per Curiam, Rule diſcharꝑed. 


(a) Mr, J. Groſe was gone to try cauſes at Guildlall before this caſe came on, 
— — H— 
The KING again/# The Sheriff of MippLESEx. 


THE writ was returnable on the 18th of November laſt, when 


$27 
1798. 


CALV IRT 


againſt 
BoviLLl. 


- daloupe having decided that fact, they have expreſsly given other 


Monday, 


Fieb. 12th, 


the ſheriff was ruled to return the writ; on the return of 


the writ the defendant was in the Fleet priſon in an action in 
C. B.; on the 28th of November he was removed from the Fleet 
by habeas corpus; and on the ſame day he was ſurrendered in 
diſcharge of his bail in this action and committed to the cuſtody 
of the marſhal, where he has been ever ſince ; and on the next 
day, the 29th, the plaintiff was ſerved with a notice of the above 
ſurrender, On the 23d of November the ſheriff was ruled to bring 
in the body; on the 24th of November bail above was put in, 
though the time for putting in bail expired on the 22d ; the rule 
for bringing in the body expired on the 28th of November, and 
on the 24th January a rule was granted directing an attachment 
to iſſue againſt the ſheriff for not bringing in the body. After- 
wards the defendant obtained a rule calling on the plaintiff to 
ſhewy cauſe why that rule directing the attachment ſhould not be 

ſet aſide for irregularity; againſt which | 1 22 
Sellbn ſhewed cauſe on a former day in this term. 1ſt, The 
rule of Court, Trin. 33 Geo. 3. (ante, 5 vol. 368.) does not extend 
% to 
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1798. to ſuch a caſe as the preſent, where bail was irregularly Put in, 
The defendant not having put in bail ia time, the bail that were 
The +. x put in in this caſe muſt be conſidered as no bail at all. Hardwig 
The Sheriff v. Bluck, ante, 297. 2dly, Though the ſurrender was made on 
9 the 28th of November, no notice was given of it to the plaintiff 
until the 29th, and the ſurrender is not valid until notice: but 
before ſuch notice was given the ſheriff was in contempt. 3dly, 
The affidavit on which the preſent rule is obtained is wrongly en. 
titled “ The King v. The Sheriff of Middleſex;“ for until the 
attachment z/ues the proceedings are on the civil ſide of the cour, 
Mood v. Webb, ante, 3 vol. 253. The affidavit ſhould have been 
entitled in the original cauſe, this not being a rule to ſet aſide a 
attachment, but to ſet aſide « the rule directing an attachmen 

to iſſue.” ; 
Marryat in ſupport of the rule. 1ſt, This is diftinguiſhub 
from the cafe of Hardwick v. Bluck, where the queſtion arofe 
between the plaintiff and the bail: but as between the plaintif 


and the ſheriff the time to put in bail does not expire until the 


time for bringing in the body is paſſed. In R. v. The Sheriff uf 
Eſex, H. 36 Geo. 3. B. R. the Court ſaid the contempt is not 
incurred by the ſheriff until the day on which the rule to bring in 
the body is paſſed; for the ſheriff has the whole of that day to 
render. The rule of Court alluded to, after reciting that by the 
then practice the bail could not render the defendant after a rule 
had been granted againſt the ſheriff to bring in the body before 
the bail had juſtified, orders that the bail may furrender the prin- 
cipal, notwithſtanding ſuch rule at any time before the expiratin 
thereof, 1. e. before the expiration of the day for bringing in the 
body. a2dly, The notice of the ſurrender is no part of the {ur- 
render itſelf, but is required to be without delay for the purpote 
of preventing further expence : now here notice was given with- 
out delay, on the next day, and no further expence was incurred. 
The point in queſtion does not appear to have been expreſs|y de- 
cided in this Court, but in the Common Pleas it is the eſtabliſhed 
practice that though the rule to bring in the body has expired, 
yet if the defendant juſtifies bail before the plaintiff moves foran 
attachment againſt the ſheriff, it is in time to prevent the attach- 
ment. Thorold v. Fiſher, 1 H. Bl. Rep. 9. 3dly, The caſe of R. 
v. The Sheriff of Middleſex, ante, 439., gives a deciſive anſwer to 


hoy: objection; which was allowed by the Court. 
Cur. adv. wilt. 


m Tae TRHIRTY-EICHTH Year or GEORGE III ; 
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In, e $1 , S ; 
—=_ AzmavksT J. (a) now delivered the opinion of the Court. 1798 
„ ee made n he contruion of th rae of Court, . 
r | wt ks —_ the ſheriff could put in bail, in order to The Kane 
f m with the rule for bri ing i . 3 ai 
iff Ice py. ee muten m the body, without juſtifying, . 
ut and on the authority of Hardwick v. Bluck : the Maſter, on te of Mio plz - 
1 conſideration, thinks he was miſtaken (5) in that caſe ” his re kg 
2 port of the practice. And we think that the ſheriff is not obliged 
he to juſtify his bail, and that the rule of Court, Trin. 33 Geo. 3. ex- 
t, tends to the caſe of the ſheriff ; and therefore that this rule ſhould 
en be made abſolute. oY : ants LA 
In bir | Rule abſolute. 
nt | 2 
(9 — Kenyon Oh. J 0h to Guildhall when this caſe was argued. 
i) The Court alſo denied the authority of Hardwick v. Bluck in another caſe in thi 
le tam, Calla v. Dory. | | | e in this 
ſe 1 
ﬀ Po 
e ID 3 | 
if PLEYDELL again The Earl of „ e Ich : 
arl | 
: 75 of DoRCHESTER. M nday, 
1 EF 2-3 's : ; e. h. 
k I an action on the caſe for diverting the plaintiff's 12 
courſe, wherein the dar | « Ss water- In an action 
0 hich : 7 : ne were Jaid at 5oool., the jurv. 2? the caſe 
: (which was a ſpecial one 1n the county of Dor/et,) gave a J 5 for diverting 
©” 7 — V ain- 
for zooo l. L which this Court on a former day ſet aſide u es: — 
1 tlon, as being exceſſive, and not warranted by the ; Pon mo: cn. 
being a mere queſtion 48 n the evidence; it where the 
- hate was th ftion of property as Rated on the record, where tire under 
F the deteri wrt een to meaſure the damages, namely — 
ration of the property itſelf; an | 3 i 
n . ggr-vation 
; caſes of perſonal injuries, as adios for _ ere, ee 5 
| Though, they ſaid, that even i | ultery, flander, Sc. Courrerinee 
e n 5 in ſuch a caſe as the preſ; , ourt grante 
was attended with ſeveral circumſtances of ATT Hens ie * 
. - £8 Lines . tria h 
would not meaſure the damages which ws vt ts they ground thae 
nice balanct: but aki | G Jury had given in A the damages 
. 4 0 = ut maxing very liberal allowance in that reſpect een, ere 
re b Ss is eed 
l 500 i x bound to take care that the verdict ſhould 1 3 ä 
N y exceed the damage proved. But on this da | rs COON 
1 The Court ſaid that having taken this matt 7 proved : but 
MR Eat OG LEL og ving taken this matter into their conÞ- dal bie fer. 
© & as 1. — — N l 9 wo at ft! - 
10 Perz bes Fe mentioned in court, and having referred ge verdict 
everal . FT g rcterred & 
A precedents, particularl 2 Li. tr Py 
appeared to have b b 1 ticularly qne 10. Sig. "400; by WD 
) ared io have been the TaQtice in ſuch caſes to Fr 
fendant to a new trial up Be OY ſuch caſes to let in the de- in the mean 
m ales upon the terms of the former verdict e een, le, 
a Ing as a ſecurity in the mean time for e 
1 ime for the damages which might nich might 
be given on 


be given upon a . 
i 52h bee e trial, they thought the rule was founded in de ſecond 
a 4 venience, and fit to be enforced not only upon thi trial: 

pon all ſuture occaſions of the ſame kind. y upon this 
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1798. e choſe terms therefore the rule for ſetting aſide the for 
mer verdict and granting a new trial was 
4 0 £594 | mY Made abſolute 
The Earl of | . 
Doxcunrs- Garrow, Lens, Dampier, and W ollaſton, in ſupport of the rule, 
Bond, Dallas, Gibbs, and Praed, againſt it. 
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Monday, PirMAN againſt HAvNEs. 
Feb. 12th. : "1 


& tio. HE defendant having been brought up to be diſcharged, the 
antes ou plaintiff gave him a note for the weekly payment of 37. 64, 
* 64. un- under the Lords' act in the uſual form, but the note was not 
der the 


Lords as ſtamped; and the defendant moved to be diſcharged out of cul. 

muſt be tody becauſe the plaintiff had not given him a valid note. 

— The Court were of opinion that ſuch a note ought to be ſtamp. 
ed, and diſcharged the defendant out of cuſtody. 

Lens for the plaintiff. 

Manley for the defendant. 


* 


Monda BERRY n/? ANDERSON. 
Feb. - . if 


The defend- THE defendant, being under an order to plead iſſuably, put in 


ant cannot a demurrer aſſigning ſeveral cauſes of demurrer, notwith- 
put in a ſpe- 


cial demur- ftanding which the plaintiff ſigned judgment as for want of a plea. 
zer when Be And a rule having been obtained calling on the plaintiff to they 


is under 


— of cauſe why the judgment ſhould not be ſet aſide for irregularity, 
idvably, The Court {after argument) ſaid that a demurrer that did not 


go to the merits (a) of the caſe was not a plea within ſuch an or- 
der according to the practice of the Court. But as the deſend- 
ant's counſel aſſured the Court that they thought there was a ſub- 
ſtantial ground of demurrer, 

The Court made the rule abſolute, on the defendant's RS 
taking to ſtrike out the ſpecial cauſes of demurrer. 

Gibbs and Lawes in ſupport of the rule, 

Mingay againſt it. 


(a) Vid. Stonehouſe v. Vewell, Say. Rep. 88.; Dewy v. Sepp, 2 Str. 1185+ ; Graf 
Aſpten, 3 Burr. 1788.; and Wright v. Ruſſel, 2 Bl. Rep. 923. 
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ARGUED AN DETERMINED 
Court of KING's BENCH, 


IN 


Eaſter Term, 


In the Thirty-cighth Year of the Reign of Gzonce III. 


Dos on the Demiſe of CanDLtr and Others again/t 
h SMITH, 


* 


in York/hire, on a joint demiſe by H. Candler the younger 
Anna Bella Candler and Mary Candler, and alſo on the ſeparate 
demiſes of thoſe three perſons; and on the trial a ſpecial cafe 
was reſerved for the opinion of this Court. 

W. Aſcougb, being ſeifed in fee of the premiſes in queſtion, by 
his will duly executed, dated 17th June 1775, after giving to 
his wife an annuity to be iſſuing out of his freehold eſtate, de- 
viſed the ſame as follows; © I hereby give and deviſe all my 
freehold meſſuages lands, 8c. (ſubject to the payment along with 
my perſonal eſtate of all my debts legacies and funeral expences) 
unto my daughter Mary Afcough and the heirs of her body law- 
fully to be begotten for ever, as tenants in common and not as 
joint tenants, and in caſe my ſaid daughter ſhall happen to die 
before twenty-one, or without leaving ifſue on her body lawfully 


begotten, then I give and deviſe all thoſe my ſaid freehold 
| meſſuages 


1 * [S was an ejectment for certain lands in Kirkby Malzeard 


1798. 


Friday, 
April zyck. 


Under a- de- 
viſe to A 
and the heirs, 
of her body 
for ever as 
tenants in 
conumon and 
not as joint 
tenants, and 
in caſe A. 
die before 
cwenty-one 
or without 
leaving iſſue 
of her body 
tnen to B.; 
held that 

A took an 
ettatz tail. 


532 CASES M EASTER TERM, 


1798. mefſurges lands, &c. to R. Aſcough his heirs and aſſigns fo ever," 
— Mary Aſcough having attained her age of twenty-one years inter. 
=” =—_— married with H. Candler, and they have iſſue three children, viz, 
gn Henry. Anna Bella, and Mary Candler, who are the leſſors of thi 
SMITH e 
pulaintiff, and were all living at the time of levying the fine and 
exccuting the feoffment hereinafter mentioned. In Trinity term 
1796 H. Candler and Mary his wife levied a fine ſur conuſance 
de droit come ceo, &c. of the premiſes in queſtion, and by deed 
of feoffment dated the iſt of January 1797, with livery of ſeiſn 
thereon, conveyed the ſame and declared the uſes of the fine to 
the defendant J. Smith and his heirs for ever. 

The queſtions reſerved for the conſideration of the Court are, 
Whether Mary the wife of Henry Candler the elder took an eſtate 
tail in the premiſes above-mentioned to be conveyed to the de. 
fendant, or an eſtate for life only ? and Whether the plaintif is 
entitled to recover on the demiſcs above ſtated ? 

Helroyd for the plaintiff. The deviſee Mary Aſccugb (after- 
wards Candler) only took an eſtate for life in the Premiles i in 
queſtion, with remainder to her children either in fee or in tail 
If the deviſe had only been to her and to the heirs of her body, 
there is no doubt but that ſhe would have taken an eſtate tail: but 
the words that immediately follow, “ as tenants in common and 
not as joint tenants,” ſhew that this was not the deviſor's inten · 
tion; for the children cannot take as tenants in common if the 
anceſtor takes an eſtate tail. In Doe d. Long v. Laming (a), where 
gavelkind lands were deviſed to M. Read and to the heirs of bis 
body lawfully to be begotten as well females as males, and to their 
heirs and aſſigns for ever, to be divided equally ſhare aud ſuare 
alike, as tenants in common and not as joint tenants, it was holden 
that the words „ heirs of the body” were words of purchaſe and 
not of limitation. It is true that in that caſe words of limitation 
were engrafted on thoſe words; but that alone was not the ground 
of deciſion ; for Lord Mansfield alſo relied on the words © to be 
divided equally ſhare and ſhare alike as tenants in common and 
not as joint tenants,” as being inconſiſtent with the idea of the 
firſt taker having an eſtate tail. So in Liſle v. Gray (5), “ heirs 

male of the body” were conſidered as words of purchaſe by es 
- ſon of other words being ſuperadded to them, ſhewing that tic 
parties did not intend to uſe the words © heirs of the body” in 
the ordinary ſeuſe. The ſame principle was vevognifed in the 


() 2 Burr. 1100. | (3) 2 Lev. 223. 


caſe 


a = as 
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caſe of Allgond v. Withers, cited in 2 Burr. 1107. Again in 


50 
1798. 


Doe d. Davy v. Burnſali (a), where the deviſe was to M. Owfevich — 


and the iſſue of her body lawfully to be begotten as tenants in 
common, but in default of ſuch ifſue or being ſuch they ſhould 
all die under twenty-one without leaving iſſue then over, it was 
holden that M. Owftwick took only a life-eſtate with remainder 
to her children in fee as purchaſers. Here in the deviſe over « if 
his daughter ſhould die before twenty-one or without leaving 


| iſſue, the word or muſt be conſtrued “ and:“ the deviſor could 


not intend that the deviſe over ſhould take effect if his daughter 
ſhould die under twenty-one leaving iſſue ; and according to Doe 


d. Davy v. Burnſall, and a variety of other caſes, the word « or”. 


in a will may be read “ and” where the intention of the deviſor 
requires ſuch a conſtruction. 

Chambre contri was ſtopped by the Court. 

Lord Kenyon, Ch. J. It is a rule of conſtruction in caſes 
of this kind, ſettled by a variety of deciſions, but articularly by 
that of Robinſon v. Robinſon (5) firſt in this Court and aſterwards 
in the Houſe of Lords, that where it appears in a will that the 
teſtator had a general intention and alſo a ſecondary intentions 
and they claſh, the latter muſt give way to the former. In that 
caſe beyond all doubt the teſtator meant that the firſt taker ſhould 
take only an eſtate for life, becauſe he ſaid fo in expreſs terms: 
but as it appeared that this was inconfiſtent with his general 
intent, as expreſſed in the ſubſequent parts of the will, it was de- 
termined both by this Court and by the Houſe of Lords that the 
firſt taker ( L.. Hicks ) ſhould take an eſtate tail in order to 
effectuate the deviſor's general intent, notwithſtanding the words 
of the will were © to L. Hicks for and during the term of his 
natural life and no longer.” The caſe of Doe d. Long v. Laming, 
which has been referred to, is diſtinguiſhable from the preſent , 
for there were words of limitation ſuperadded to the © heirs of 
the body” of the firſt taker. In giving my opinion on this caſe 
I cannot do better than repeat what was ſaid by Mr. J. Vilmot in 
Ree d. Dodſon v. Grew (c), where the words of the deviſe were 
to G. Grew for life, and after his deceaſe to the uſe of the 
iſſue male of his body lawfully to be begotten and the heirs male 
of the body of ſuch iſſue male, and for want of ſuch iſſue male 


then to G. Dodſon his heirs and aſſigns for ever; only premiſing 
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that in this caſe the deviſe is © to his daughter M. A/cough and the 


- heirs of her body lawfully to be begotten for ever as tenants in 


common and not as joint tenants, and if his ſaid daughter ſhould 


happen to die before twenty-one or without leaving iſſue on her 


body then to R. A/cough his heirs and aſſigns for ever :” here are 
no words of limitation added to the eſtate given to the children 
(ſuppoſing they took as purchaſers) and yet the remainder over 
is not to take effect until there was a general failure of her iſſue, 
ſo that there muſt be an eſtate to comprehend all her children for 
ever. In that caſe Wilmot, J. ſaid (a) © The intention of the tef. 
tator clearly was to give G. Grew an eſtate for life only, but his 
intention aiſo clearly was that all the ſons of G. Grezw ſhould take 
in ſucceſſion : both theſe intentions cannot take place; for if the 


deviſee G. Grew took only an eſtate for life, his ſons could never 


have taken; and although it eventually happened that he had no 
ſons, yet we muft conlider this caſe as if he had had iſſue, 
Therefore to enable the ſons of G. Grew to take, G. Grew muſt 
be adjudged to have been tenant in tail; for the teſtator's great 
Intention moſt clearly was, that the lands ſhould never go over 
to the leſſor of the plaintiff in remainder but upon a failure of 
iſſue of G. Grew.” The general propoſition that I ſtated at firſt 
is ſupported by this caſe, which was in a great meaſure founded 
on what had been before decided in the caſe of Robinſon v. Ro- 
binſon. J admit that in this caſe the teſtator intended that his 
daughter M. Aſcough ſhould only take an eſtate for her life, and 
that her children ſhould take as purchaſers: but then he alſo in- 
tended that all the progeny of thoſe children ſhould take before 
any intereſt ſhould veſt in his more remote relations : now the 
latter intention cannot be carried into effect unleſs M. A4ſcough 
takes an eſtate tail. In order therefore to give effect to the de- 
viſor's general intention, according to the fair conſtruction of 
the will, M. Aſcough mult 155 an eſtate tail. 

| Per Curiam, Poſtea to the defendant. 


1 His NOR read a manuſcript note of this caſe, but in abſtance i it agreed wi 
the report in Mien | | 


— 
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LACAUSSADE againſt WHITE. 


* was an action of aſſumpſit on an agreement made on 
the 11th of January 1797, by which the defendant, in con- 
ſideration that the plaintiff had paid him 100 l., agreed to pay 
the plaintiff 300 J. © if articles forming the baſis of a peace and 
ſigned by ſome official characters, by which hoſtilities would ceaſe 
and would not recommence, were not ſettled between England 
and France on or before the 11th of September 1797.“ The de- 
claration alſo contained the common money counts. On the trial 
at the Nęſiminſter ſittings before Ld. Kenyon, Ch. J. it was ad- 
mitted that the wager was illegal, and that the plaintiff could not 
recover on the ſpecial count: but by the direction of the learned 
Judge the plaintiff obtained a verdict for the 100. paid by him 
to the defendant, which 
Gibbs now moved to ſet aſide. He took a diſtinction be- 


tween caſes of this ſort where the contract on which the wager- 


turned was executed and where it was executory. He admitted 
that where a wager is illegal either party may recover back his 
depoſit ſo long as the contract remains executory, that is, be- 
fore the event happens which was to decide the wager; but he 
contended that after the happening of ſuch an event it was too 
late for the loſer to inſiſt on a return of his ſtake. According 
to the caſe of Lowry v. Bourdieu (a) he ſhould make his option 
to reſcind the contract while it is executory ; otherwiſe he firſt 
takes the chance of the event happening in his favour, and when 
that is decided againſt him he turns round and infiſts on the 
| ilegality of the contract. In theſe caſes where the parties are in 
pari delicto, the rule applies that melior eſt conditio poſſidentis; 
and the plaintiff muſt recover by the ſtrength of his own title 
and not by the weakneſs of the defendant's. But 

The Court refuſed the rule; ſaying that it was more conſonant 
to the principles of ſound policy and juſtice, that wherever money 
has been paid upon an illegal conſideration it may be recovered 
back again by the party who has thus improperly paid it, than 
by denying the remedy to give effect to the illegal contract. 
And they referred to a cafe determined at Niſi Prius before 
Greſe J. which was afterwards brought before them upon a 


motion for a new trial (0). Rule refuſed. 
ule refuſe 


(a) Doug. 467. See alſo Andree v. Fletcher, ante, 3 vol. 266, 
(6) Vid. Cocton v. T, burland, ante, 5 vol. 405» 
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The Kine ag nnen HrMEx, 


HIS was an information by the at :torney general againſt the 
defendant for a penalty of 500/. under the ſtatute 24 Ge, 3. 

. 2. c. 47. / 32. which enacts that “e If any perſon ſhall give 
offer or promiſe to give any bribe recompence or reward to or 
make any colluſive agreement with any ofncer of the navy cuſ. 
toms or exciſe to do conceal or connive at any act whereby any 
of the proviſions made by this or any other act of parliament 


er, the king relative to his Majeſty's cuſtoms or exciſe may be evaded or 
may ſve tor. broken, every ſuch prion ſhall for each offence (whether the 


the wh Ole 


unleſs a 


common in- 
former has 


ſame offer propoſal promiſe or agiee ment be accepted or per- 
formed or not) forfeit the fum of 500.“ The information alſo 


commenced Contained counts at common ag {or bribing the oſhcer of the 


a qui tam 
ſuic for the 
penalty. 

— ]n ſuch a 
caſe the king 


cuſtoms, | 
The defendant having been convicted, a doubt aroſe whetler 
the king could fue for the whole penalty (a), and if he could, 


may recover whether it ſhould not be by a proſecution in the exchequer, and 


the penalty 

by an infor- 
mation filed 
by the attor- 


the matter ſtood over until this day. 
The counſel for the proſecution now ſtated > there were 


ney general many precedents in the Crown-office of ſimilar proceedings; that 


in this court. 


though in R. v. Clark and others (5), which was an information 
by the attorney-general for a penalty againſt the defendants for 
aſſaulting and reſiſting cuitom-houſe officers in the execution of 


their duty, on the ſtar. 8 Geo. 1. c. 18. / 25., ſeveral objections 


were taken in arreſt of judgment, this obje ion was not men- 
| tioned, and judgment was given againſt the defendants ; and that 


in Com. Dig. title“ Information,” (A. 3.), it is ſaid “ Where a 
ſtatute gives a penalty to the king and to him who will ſue for it, f 
the king has not exhibited an information any common informer 
may,” evidently implying that a common informer cannot ſue if. 
the king has already exhibited an information for the penalty. 

The Court, being ſatisfied with theſe authorities, ordered the 
defendant to pay the whole penalty. 

Mingay, Law, Garrow, and Dampier for the crown. 

_— for the defendant. | 


(a) By the 38th ſect. of the ſtat. 24 Ceo. 3. c. 47. it is 8 that one melety „ 
the ſeveral penalties in the act mentioned ſhall be to the uſe of his Majeſty his heirs and 
ſucceſſors, and the other moiety to the uſe of ſuch perſon as ſhall inform profec''te or 
ſue tor the ſame; and that the 2 may be ſued for in any of his Majcſty courts of 
record at Weftminfter, 

(b) Coop. 610. 


ft 
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PaRKER and Others Aſſignees of STEEL a BanxRuUPT 
againſs MANNING. 


1 covenant, the declaration ſtated that Steel on the 29th of 

Sept. 1792, before he became a bankrupt, by indenture de- 
miſed certain premiſes to the defendant for fifteen years at the 
yearly rent of 140/., by virtue of which demiſe. the defendant 
entered; and the breach aſſigned was the non-payment of 700 J. 
for five years rent due ſince the bankruptcy of Steel. 

The defendant pleaded (inter alia) that Steel before the making 
of the indenture in the declaration mentioned, to wit, on the 20th 
of Sept. 1792, became a bankrupt and ſo continued until and at 
the time of the making of the indenture; and that before and 
at the time of the making and ſealing thereof one F. Watſon (ſince 
deceaſed) and one T. Thornhill were ſeiſed in fee of the premiſes 
thereby alleged to have been demiſed to the defendant, and Thorn. 
pill is {till ſeiſed thereof, and that Steel had not any eftate reght or 
title in or to the ſame. 

| To this plea there was a general demurrer. 

Giles in ſupport of the demurrer. It is perfectly clear that 
where a leaſe is made by indenture the leſſee is eſtopped to plead 
that his leſſor nil habuit in tenementis. Liz. /e#. 58.; Co. Lit. 
47.3, And if the leſſee be eſtopped to plead ſuch a plea in an 
ation brought by his lefſor, he is equally. eſtopped in an action 
brought by the aſſignees of the leſſor who is become a bankrupt ; 
for the aſſignees of a bankrupt ſtand preciſely in the ſame ſitua- 
tion as the bankrupt did. And, as the eſtoppel appears on the 
record, the plea is bad on a general demurrer. Palmer v. Ekins, 
2 Ld. Raym. 1550. 

Marryat contra, It need not be diſputed but that where a 
demiſe is by indenture the leffee is eſtopped to ſay in anſwer to 
an action for rent brought by the leſſor that his leſſor had no title: 
but this is an action not by the leſſor himſelf, but by his aſfignees; 
and the ſtat. 32 Hen. 8. c. 34. only gives an action to the aſſignee 
of the leſſor in caſes where the right to the eſtate paſſes: now 
here it is admitted by the demurrer that no right paſſed to the 
leſſce. This is not ſimply a plea that the leſſor had nothing in 
the premiſes, but it ſhews that the title was veſted in other per- 
Tous. And the defendant is not eſtopped to plead ſuch a pleaz 
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for there can be no eſtoppel unleſs it is mutual and operates on 


both parties. If an infant or a feme covert demiſe by indenture 
Fenn the leſſee is not eſtopped to plead nil habuit in tenementis, becauſe 


again 


Max xIx G. the leſſor is not bound by ſuch a demiſe. So where the Crown 


grants by letters patent, as there is no eſtoppel againſt the Crown, 


there cannot be any eſtoppel againſt the tenant. Then here, 28 
the aſſignees would not be eſtopped by chis indenture, neither iz 
the defendant. Eſtoppels only apply as between the parties them. 
ſelves. But, ſecondly, even if the plea cannot be ſupported, the 


plaintiffs cannot recover becauſe the declaration is too general, 


They ſhould have ſet out a title. It is a well-known diftinQion 
in the inſtance of executors ſuing ſor rent; if they claim rent due 
in the teſtator's lifetime they need not ſet out any title, but if they 
ſue for rent accruing due after the teſtator's death, they muſt, 
The ſame rule holds in the caſe of aſſignees. Note v. Awder, 


_ Cre. Eliz. 373. 436. As this is a demand for rent due fince the 
bankruptcy of Steel, the aſſignees ſhould have ſhewn a title. 


The Curt thought there was no weight in the objection to the 
declaration; and that, if there were, the defendant ſhould have 
demurred ſpecially. 

Giles in reply. This caſe is diſtinguiſhable from that of Nl: 


v. Awder ; for there (as was obſerved in 2 Ld. Raym. I552,) it 


appeared on the face of the declaration that the plaintiff had no 
title: whereas here it does not appear on the declaration that the 
plaintiffs have no title. In actions of covenant for rent it is not 


neceſſary to ſet out a title in the leflor ; it is ſufficient to ſtate the 


demiſe and the covenant by the defendant. 

Lord Kenyon, Ch. J. That the juſtice and honeſty of this 
caſe are with the plaintiffs it is impoſſible to doubt. The defend- 
ant, who has occupied the premiſes in queſtion for five years and 


taken all the profits of the eſtate during that period, on being 


called upon for rent refuſes to pay, becauſe (he ſays) the leſſor had 
no right to confer a title on him. But is this the law? The caſes 
cited on behalf of the defendant do not prove that it is. If in- 
deed the defendant had been evicted, to be ſure he could not have 
been compelled to pay rent, and he might have pleaded that fact 
in anſwer to the plaintiff's demand. That, generally ſpeaking, an 
indenture operates by way cf eſtoppel againſt the tenant, and pie- 
cludes him from controverting the title of his landlord, is proved 
by the paſſage referred to in Co. Lit. 47. B., and by a variety of 


other caſes. 'Then it is ſaid that eſloppels muſt be mutual, that 


unlels 
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ſtances of demiſes by infants and femes coverts have been ad. — 
duced : but that ariſes from their imbecility, for they can do no "—_ 
act to eſtop themſelves. But what is this caſe ? When the parties Manxxans. 
to this leaſe executed it, the one was taken to be the leſſor, the 
other the leſſee ; both of them executed the leaſe ; now it is not 
pretended that there was not an incipient eſtoppel; if ſo, the 
\ eſtoppel muſt continue as long as the privity of eſtate continues. 
And that deſtroys the foundation of the defendant's argument 
Therefore on principles of law as well as of honeſty I am clearly 
of opinion that the plea is no anſwer to the declaration, and that 
the defendant is bound to pay the rent demanded. 
A$8HHURST, J. The general rule is that a tenant cannot be 
mitted to controvert the title of his landlord ; and it is founded 
on good ſenſe; for ſo long as the leſſee continues to enjoy the 
land demiſed it would be unjuſt that he ſhould be permitted to 
deny the title under which he holds the poſſeſſion. But the rule 
is otherwiſe where the tenant is evicted, In this caſe the rights 
of the parties are the ſame as at firſt ; for the aſſignees of the 
leſſor are to all intents and purpoſes conſidered in the ſame ſituation 
as the leſſor was before his bankruptcy ; they ſucceed to all his 
rights, and are ſubject to all his equities. There is no reaſon 


_ why the eſtoppel, that operates as between the leffor and the 


leſſee, ſhould not equally operate as between theſe parties. 
GRoss, J. As far back as the time of Littleton we find it laid 


down as arule that where the demiſe is by indenture the tenant is 


citopped to plead nil habuit in tenementis. 'Then what is this 
caſe? It is alleged that the defendant has occupied this eſtate 
for five years, which is not denied; and as there has been no 
eviction he K a g to be eſtopped to ſay that * leſſor had no 
title. 

Per Curiam (a), Judgment for the plaintiffs 


(a) Mr. J. Lawrence was abſent, 
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Witay againſt WooLLEY. 


Ts was a rule calling on the plaintiff to hows cauſe why 

the bond executed by the defendant to the plaintiff for ſe. 
curing an annuity and the warrant of attorney to confeſs judg. 
ment thereon, together with all ſubſequent proceedings on ſuch 
judgment, ſhould not be ſet aſide, and in the mean time all pro. 
ceedings upon an ejectment brought on the demiſe of the plaintiff 
for the recovery of the premiſes belonging to the defendant on 
ſuch judgment be ſtayed, | 

It appeared from the affidavits that the memorial of the annuity, 
as required by the 17 Geo. 2. c. 26., ſtated the hond and warrant 
of attorney ; the former of which, reciting that the defendant ſtood 


indebted to the plaintiff on three ſeveral notes under the hand of 


the defendant then payable, and bearing date reſpeQively the 
iſt January 1790, for principal and intereſt the ſum of 365 J. 3.5. 
and that the plaintiff in conſideration of the ſaid ſum ſo due had 
contracted with the defendant for the purchaſe of an annuity of 
Gol. a-year during the plaintiff's life, and had on the ſame day 
delivered up the notes to be cancelled, was conditioned to pay 
the ſaid annuity by quarterly payments. It further appeared that 
the annuity, which was granted from the 26th March 1794, was 
paid up to the 26th December 1795; and there being one year's 
payment in arrear due the 26th December 1796, the plaintiff 
having firſt revived the judgment by ſuing out two ſcire facias', 
ſued out execution upon that judgment in February 1797, and 
levied thereon. And there being a further half-year's annuity 
due, the plaintiff on 27th June 1797 ſued out an elegit, upon 
which an inquiſition was taken, and the jury having found the 
defendant to be poſſeſſed of certain frechold lands in Middleſex, 
an ejectment was brought upon the demiſe of the plaintiff to 
recover poſſeſſion of the moiety which was extended, which ſuit 
the defendant was let in to defend; and the plaintiff at the littings 
after laſt Michael mas term obtained a verdict, on which he has 
ſince entered up final judgment. The objections to the annuity 
on which the rule was obtained were that the conſideration ap- 
peared” to have been in notes, and not in money, as required by 
the 17 Geo. 3. c. 26. /. 3., and that at any rate thoſe notes ought 
to have been ſct forth with the conſideration upon which they 
iſſued. 


Gibbs 


IN THE THIRTY-EIGHTH YEAR of GEORGE III. 541 


Gibbs and Marryat ſhewed cauſe againit the rule. Whatever 1798. 

objection there might have been to the grant of the annuity in tge 
firlt inſtance the defendant has precluded himſelf by his laches ge 
from taking advantage of it now, when the matter has paſſed in Woorzxv. 
rem judicatam, according to the rule laid down in Buck v. Tyte (a). 
For he might either have availed himſelf of any objection to the 
judgment confeſſed by pleading to the ſcire facias for reviving 
that judgment, or he might have defended the ejectment brought 
to recover the lands extended under the elegit upon the ſame 
ground, to which ejectment he made himſelf a party. But 
he comes now too late after verdict, upon which judgment 
has fince been entered. But there is no objeAion to the an- 
nuity itſelf. The conſideration of it was the giving up of three 
notes of hand to a certain amount, which is ſtated to have been 
the conſideration for the annuity; and that is ſufficient under the 
act of parliament. It was not neceſſary to ſet the notes out in the 
memorial; the account being ſeitled between the parties there 
then exiſted a liquidated debt, which is a ſufficient money- con- 
fideration within the third clauſe of the act; for the word money 
in that clauſe is merely uſed in contradiſtinction to goods, which 
are in their nature of uncertain value. And this appears by re- 
ference to the fourth clauſe, which ſuppoſes that the conſideration 
may be in notes, and provides that if they ſhall not be paid the 
annuity may be avoided upon application to the Court. As far 
as any opinion was intimated by the Court upon this queſtion 
in Shove v. Webb (), it is in favour of this conſtruQtion, though 
the Court there waved giving any expreſs opinion upon it. 

Erſtine and Wood contra were deſired by the Court to apply 
themſelves in the firſt inſtance to the previous objection. They 
contended that the act of parliament 17 Geo. 3. c. 26. was im- 
perative on the Court, to whom an application like the preſent 
was made, to ſtay the proceedings upon ſuch an objection being 
ſhewn to them as was ſufficient to vacate the grant of the annuity 
according to the proviſions of the act. And that this was not 
like a common caſe depending upon the practice of the Court, 
which they had authority to regulate or diſpenſe with as beſt 
ſuited the ends of juſtice and the convenience of the ſuitors, The 
act itſelf does not ſpecify any particular time within which the 
application muſt be made; it is ſufficient if it be made t any 
time before execution executed, that is, while the proceedings 


(a) Ame, 495» (b) Ante, 1 vol. 732. 
| may 
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1798. may be ſtayed; and ſo far only does the authority of Buck v. 
—— Tyte extend. As to the proceedings on the two ſeire faciay, 
bb which paſſed by ſurpriſe according to a practice not very com- 
Woo rz. mendable, the Court would not impute laches te the defendant 
| for not coming in to defend himſelf then. (Lord Kenyon ſaid he 
laid no ſtreſs on that part of the caſe.) Then as to the ejectment, 
it is true the defendant might have raifed the objeCtion ſooner; 
but he did apply immediately after the verdict and before judg. 
ment, though that has been improperly figned pending this rule, 
And this being a remedial ſtatute, the Court will not hold parties 
to the fame ſtrictneſs in point of time in making heir gbjeQion 
in the firft inſtance, as they do upon motions for ſetting aſide 
proceedings for mere irregularity. In the caſe of Buck v. Bi 
the merits had once before been canvaſſed upon a ſummary appli. 
cation to the Court, though the particular objection had not then 
occurred; and the Court conſidered the matter as having paſſed 
in rem judicatam. Beſides no injury can accrue to the plaintiff 
from the objection not having been made before, becauſe the 
Court may ſet aſide the judgment upon the terms of the defend. 

ant's paying the coſts which have been unneceſſarily incurred wy 0 

his neglect. — | 


Lord Kazxyon, Ch. 3 No ſufficient anſwer has been given to 
the objection, which prevailed in the caſe of Buck v. Tyte, that 
this application ought to have been made ſooner. It is a caſe of 

conſiderable vexation to the plaintiff. The judgment by confeſſion 
in the firſt inſtance, which was by way of ſecurity, concludes 
nothing between the parties; ſo far they were acting together, and 
the defendant was afterwards at liberty to impeach the tranſaction. 
But as ſoon as the proceedings became adverſe, then the defendant 
ought to have made his ſtand. I do not mean to ſay that his not 
doing ſo then operates as a legal eſtoppel to him afterwards: but 
if unexplained it is a reaſonable ground for the Court to act upon 
in refuſing to entertain aſummary juriſdiction upon his complaint. 
I am ready to admit the defendant's excuſe for not appearing to 
the ſcire facias? and conteſting the matter then. The practice of 
two ſcire facias? being equivalent to a ſcire feci is not ſo com- 
mendable as to hold a party bound by ſuch a proceeding in this 
caſe: but no reaſon has been aſſigned why the defendant did not 
make his ſtand upon the ejectment. It is enough to ſay that he 
has been guilty of great laches in not doing ſo, without exactly 
| drawing 
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{rawing the line how ſoon he ought to have applied to this Court, 
We ought not to ſuffer a party to go on in a courſe of fruitleſs 
fitigation to the great expence and vexation of his opponent : 
but where there is an objection to the proceeding in limine, he 


ought to apply in a reaſonable time to ſtay the proceedings. The 


ground of our deciſion in this caſe is the acquieſcence of the de- 
fendant under a judicial proceeding. Our diſcretion ſhould be 
governed as much as poſlible in inſtances of this kind by analogy 
to proceedings in other caſes. The other queſtion which has been 
brought forward I leave untouched as to the rule which ought to 
be pronounced in this caſe; though the inclination of my opinion 


is that the legiſlature, in requiring that the conſideration of an an- 


nuity ſhould be in money only, meant money in contradiſtinction 

to goods, and that they conſidered any liquidated ſum due the 

fame as monies numbered (a). However it will be ſufficient to 
conſider this queſtion when it comes in judgment. 

ASHHURST, J. and GRose, J. afſenting, . 

ä Rule diſcharged. 


Ty (a) Vide Kelfe v. Ambroſe, poſt. 


The KING on the proſecution of W. Coarrs again/? 
The WARDENSs of the CocrERS ComPany of NEw- 
CASTLE UPON TYNE, 


HIS caſe came before the Court on a return'to a mandamus. 
* The writ recited that the town of Nexwca/He was an ancient 
town, and the inhabitants and burgeſſes an immemorial corpo- 
ration. That from time whereof, &c. there have been divers an- 


cient companies fellowſhips or fraternities of the freemen of the 


town. That from time whereof, &c. every perſon who has ſerved 


an apprenticeſbip of ſeven years under indentures of apprentice- 


ſhip to a free burgeſs of the town, ſuch free burgeſs being a free 
meeting brother and member of any of the companies, &c., whoſe 
indentures of apprenticeſhip have been inrolled in the books of 
ſuch company, and who was not diſqualified by law from being 
made a freeman of the town, has been entitled and ought to be 


admitted a freeman or burgeſs of the town and to be a free meet- 


$43 
1798. 


— — 
Wirnr 


againſt 
Wool LZ. 


Wedneſday, 
May ad. 


A bye-law 
made by a 
company in 
a corpora- 
tion to re- 
ſtrain the 
number of 
apprentices 
to be taken 
by any of 
the members 
is void, In 
a mandamus 
to a com- 
pany to com- 
pel them to 
inrol inden- 
tures of ap- 
prenticeſhip, 
it is ſuffi. 
cient to 


Fate generally that thoſe who have ſerved a free burgefs, &c. under indentures of apprenticeſhip, and 
whoſe indentures have been inrolled, are entitled to be admitted to their freedom, that A. B. had ſerved, 
&c., that his ind-ntures ought to have been inrolled on being tendered, &c., and that they were ten- 


vercd for that purpole, but that the defendants refalſed to inrol them, &c. 


9 — ing 
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ing brother of the company. That the company of Coopers or 
Coopers Pulleymakers Turners and Ropemakers has been imme. 
morizlly one of the ſaid companies.” That one F. Oxnard on 
the 27th of December 1794 was by indentures bound apprentice 
to IF. Coates (Coates then being a free burgeſs of the town ang à 


free meeting brother and member of the ſaid company and duly 
entitled to take ſuch apprentice) for ſeven years; that the {aiq - 


indentures ought upon being tendered to the wardens of the ſaid 


company to have been inrolled, &c. and that the ſaid indentures 


were tendered by Coates to the defendants in order that they 
might be inrolled in the books of the ſaid company, but that the 
defendants refuſed, &c. It then commanded the defendants to 
anrol the ſaid indentures, &c. 


Jo this writ of mandamus the defendants 1 that the 


company of Coopers was from time immemorial until the making 
of the ordinance after mentioned an ancient company, and that 
the company of Pulleymakers Turners and Ropemakers was alſo 
from time immemorial until the ſaid ordinance another ancient 
company. That by an ordinance made in the 17th of Eliz. the 
mayor aldermen and ſheriff of the town (naming them) being 
lawfully authoriſed ſo to do, ordained that the ſaid company of 
Coopers ſhould be a corporation; and as much as in them lay 


granted to the ſaid company power to make acts and lawful 


decrees for the well and quiet government of themſelves; 3 and as 


much as in them lay alſo ordered that it ſhould be lawful for the 


ſaid company to receive accept and join to the ſame company the 


company of Pulleymakers Turners and Ropemakers, and to make 


one company for ever, &c. That the ſaid mayor aldermen and 


ſheriff by the ſaid ordinance alſo ordered that!“ none of the ſaid 


& companies of Coopers Pulleymakers Turners or Ropemakers 
te ſhould take any apprentice but one in four years (except ſuch 
« apprentice fhould die); and if any of the ſaid brethren having 


C children of their own, then it ſhould be lawful to any free mem- 


tc ber or brother of the ſaic companies to take ſuch children and 
« to put them or any of them to work with himſclf at all times 


« ag occaſion ſhould ſerve.” That that ordinance. was duly ac- 


cepted by the company of Coopers and alſo by the ſaid company 


of Pulleymakers, &c., and the ſaid companies being joined together 


by virtue of the id ordinance have from thence hitherto been 


one company. That by a bye-law of the faid company, made in 


| Nr, 1786 in purſuance of the ſaid ordinance, it was ordered 


6 that 


T am wi 


R 


t 
8 
] 
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« that every brother for each apprentice he ſhould take after the 
firſt apprentice ſhould pay to the ſaid fellowſhip 10/., provided 
ſuch apprentice ſhould be bound within the ſpace of four years 
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1798. 


The KING 


againſt 


from the time of ſuch firſt apprentice being bound, but if the The Coo» 


ſecond apprentice ſhould not be bound until the firſt ſhould have 
ſerved four years, then the brother taking ſuch apprentice ſhould 
pay 5/. only to the ſaid fellowſhip.” That V. Coates on the 3d 
of June 1793 by indentures duly inrolled, &c. took one V. Wilſon 
2s an apprentice for ſeven years, who was living when Oxnard 


was ſo bound apprentice to Coates and alſo when Oxnard's in- 


dentures were tendered to the defendants for inrolment. That 
when Oxnard was ſo bound Wil/ſen had not ſerved four years of 
his apprenticeſhip. And that Coates did not nor did any perſon 
on Oxnard's behalf at the time of tendering Oxnard's indentures 
pay the ſum of 107. to the ſaid company in the bye-law men- 
tioned. For which reaſon the defendants cannot inrol the ſaid 
indentures, &Cc. 

Chambre, for the proſecutor, took ſeveral hf to the 
return. Firſt, the bye-laws ſtated in the return are void ; Se- 
condly, if good, the deſendants have not ſhewn that this is a caſe 
within the firſt bye-law made in the 17th Eli. Firſt ; the bye- 
laws are unreaſonable on the face of them, becauſe made in re- 
ſtraint of trade. 
of the kingdom; for by the ſtat. 5 Eliz. c. 4. J. 30. it is enacted 
that it ſhall be lawſul for any perſon exerciſing certain trades 
therein mentioned (of which that of a cooper is one) whereſoever 
he ſhall inhabit to receive the ſon of any perſon as an apprentice, 


&c., albeit the father or mother of any ſuch apprentice have not 


any lands tenements or hereditaments, &c. They alſo materially 
affect the conſtitution of the corporation of Newcaſtle ; for it is 
ſtated in the mandamus that from time whereof the memory of 
man is not to the contrary every perſon who has ſerved an ap- 
prenticeſhip of ſeven years under indentures to, a free burgeſs of 
the town, ſuch free burgeſs being a member of any of the com- 
panies, is entitled to the freedom of the corporation... So that 
theſe bye. laws are an infringement on the freedom of the corpo- 


ration. The laſt bye-law is alſo againſt the ſtat. 22 Hen. 8. c. 4 


which enacts that no maſter wardens or fcllowſhip of crafts, &c, 
{hall take of any apprentice or of any other perſon or perſons for 
the entry of any apprentice into their fellowſhip above the ſum 


of 25, 6d.: whereas this bye- law requires the ſum of 10/. to be 


= @ paid 


They are alſo in derogation of the general law . 
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paid if the maſter bad within four years before the taking of an 


— apprentice taken any other apprentice, or 5/. if the ſecond x 
The Kind prentice be taken after four years from the time of the maſter 


again 
The Go0- 
PERS Co, 
Nzwcas- 
TLE« 


rolled. Secondly ſuppoſing the corporation had r 


taking the firſt apprentice. Beſides, even if the laſt bye- law were 
good, it affords no reaſon for refuſing to inrol the indentures; 
becauſe that would be to puniſh the apprentice for the default of 
the maſter. Though the malter may be liable to pay the penalty 
of 10/., yet the apprentice is entitled to have his indentures in. 


make the ordinance in the 17th Eliz., it does not appear that this 
caſe comes within it. By that it is ordained that none of the 
companies of Coopers, &c. ſhould take any apprentice but one in 
ſour years; and if any of the brethren have children of their 
own then it ſhould be lawful to any of the ſaid companies to take 
ſuch children, &c. Now it is not ſtated in the return that Oxnard 
was not a ſon of one of the freemen; and if he were, he comes 


within the exception. The return therefore ſhould have nega- 


tived his coming within this exception. In R. v. The Mayor, &c. 
of Abingdon (a) the Chief Jultice ſaid © The law requires the moſt 
exact certainty in theſe caſcs, becauſe the party cannot traverſe or 
interplead; and it is not enough to offer a matter ſo that the party 
may be able to falſify it in an action, but the matter muſt be ſo 
alleged that the Court may be able to judge of it and determine 
whether it be a ſufficient cauſe or not.” A return to a mandamuy 
mult be preciſe and certain to every intent, becauſe in this mode 
of proceeding the proſecutor has no opportunity of replying as he 
has in a plea in bar. 

Marryat contra, Firſt; the bye-law made in June 1786 is 
neither unreaſonable nor againſt the ſtat. 22 Hen. 8. lt is a mere 
regulation of the trade, and is founded on the ordinance by which 
the company itſelf was conſtituted, and to which therefore none 


of the members of the company can be permitted to object. By 


that ordinance, which is binding on all the members of the com- 
pany, becauſe the company itſelf was incorporated by it, no 
maſter could take a ſecond apprentice within four years after 
taking the firſt, unleſs the ſecond apprentice were the ſon of 2 
freeman: but this bye-law is more favourable to the trade, becauſe 
itenables the maſter to take a fecond apprentice, within that period 


on payment of a ſum of money. And the ſtat. 22 Hen. 8. was 


made with a different view; it merely prevents the taking of 2 


(a) Salk. 432. | 
larger 
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larger fee than that mentioned in the act for making the entry of 1798. 


jurolment, as a fee of office: but this bye-law was made to be- 
nefit the company of which this perſon wiſhes to become a mem- The Kine 
her. But even if the bye-law made in 1786 be void, ſtill the Ky 
proſecutor is not entitled to a peremptory mandamus, for then 83 i 
the ordinance made in the 17th Elia. remains in force; and Ox—-— TIE. 
nard, having been taken as an apprentice within four years after 
Vilſn's apprenticeſhip, is not a legal apprentice, ſince that ordi- 
nance abſolutely prohibits the maſter taking a ſecond apprentice 
within four years, except in certain caſes, of which claſs this is not 
one. This therefore is a claim contrary to the original conſtitu- 
tion of that company of which he ſeeks to become a member. 
But, ſecondly, whatever judgment the Court might form on the 
return to this mandamus, the writ itſelf is defective in ſeveral 
particulars. It is too general, in not ſtating how the obligation 
on the wardens of this company to inrol the indentures of ap- 
prenticeſhip ariſes. It merely alleges that they ought to inrol the 
N indentures, without ſhewing how that duty ariſes. Nor does it 
| ſtate that there is any ſuch lawful officer of the company as a 
2 free meeting brother. 
| 
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Chambre in reply. There is a fallacy in ſaying that the company 
was conſtituted by the ordinance made in the reign of Elizabeth; 
for it appears by the writ that the companies, though conſolidated 
bythat ordinance, have exiſted immemorially; and therefore itdoes 

| not follow, becauſe the proſecutor objects to the bye-law made in. 
1786 or to the ordinance made in the 17th Eliz., that he objects 
to the conſtitution of the company itſelf, No anſwer whatever has 
been given to the ſecond objeCtion, that the exception in the or- 
dinance is not negatived in the return. With regard to the ob- 
jedtion taken to the writ, it may be obſerved that writs of man- 
damus to admit a perſon into a corporation or to inrol indentures 
of apprenticeſhip are always drawn in general terms like the pre- 
ſent; and therefore the form of this writ is warranted by uni- 
verſal praCtice. | 
Lord Kenyon, Ch. J. I believe that this writ is drawn in the 
uſual form, and I ſee no objection to it. If the defendants could 
have returned any reaſon to ſhew that this party is not entitled to 
have the indentures inrolled, they ſhould have ſhewn it. But 
this return is bad from the beginning to the end. To one objec» 
| tion the defendants counſel has not even attempted to give any 


- anſwer, namely, that it is not alleged that the apprentice was _ 
| Ry tne 
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the ſon of a freeman. Theſe two companies have exiſted | imme. 
morially; but how they could be conſolidated tozether I cannot 
conjecture: however as they have aſſumed that character, we are 
to take it as againſt themſelves that they are conſolidated. There 
is a Caſe in Salteld (a), where it is ſaid that a corporation may 
make a fraternity : but no notice is taken of that point in the 
other (5) reports of that caſe; and I cannot conceive that the 
have ſuch a power; it can only be effected by the Legiſlature or * 
by the Crown. Here however it is ſufficient to ſay that theſe de. 
fendants have aſſumed that character and are now bound by it, 
But when the corporation of Næucaſtle choſe to conſolidate theſe 
two companies, they certainly had no right to ſuperadd bye. laws 
in reſtraint of trade; and a prohibition not to take more than 2 
certain number of apprentices is a bye-law in reſtraint of trade, 
Bye-laws have been ſeveral times brought to me, as Chief Juſtice, 
for confirmation under the ſtatute ; and not long ago] refuſed to 
allow ſome, becauſe I thought them illegal in reſtraining maſters 


from taking beyond a certain number of apprentices. On the 


act of parliament alſo I think the laſt bye-law is void : that ſtatute 
ſays that only a ſmall ſum, 2s. 6d., ſhall be taken for the inrol- 
ment of indentures of apprenticeſhip, whereas the defendants in- 


fſiſt that under this bye-law 101. ſhall be taken for it. But even if 


the company had a right to demand that ſum of the maſter, that 


| Is no reaſon. hy the indentures ſhould not be inrolled. If they 


think they can ſupport this bye-law, they may ſtill bring their 
action againſt the maſter to recover the penalty. But I am clearly 


of opinion that this return cannot be ſupported, and that a pe- 


remptory mandamus ought to go. 

ASHHURST, J. Even if theſe companies were properly conſti- 
tuted, and had a power to make bye-laws, which queſtions it is 
unneceſſary to diſcuſs in this caſe, the bye-laws are clearly "wn 
as being made in reſtraint of trade. 

Grose, J. This mandamus is drawn in the uſual form. The 
defendants do not controvert any of the facts ſtated in the wit, 
but they rely on certain pretended byz-laws. Now without in- 
quiring whether one corporation can make another, or whether 
theſe bye-laws are good, it is clear that this apprentice is not 
brought within the laſt of them. That ſays that every brother for 
each apprentice he ſhould take ſhould pay 10/, &c.z the mean 


(a) Vid. Cuddon v. Eaſt cuict, Salk. 192. (6) Vid. 6 Mod. 123.3 Holt's Reg. 433, 
| ing 


* 


ty TRE TayteTy-cicurh Year of GEORGE III. 


549 


ing of which evidently is that the brother ſhall pay that ſum: but 1798. 


ſhall not be inrolled unleſs the money be paid. Therefore on this The Coo- | 
; ERS . 
NEZWCS As- 


ſhort ground I am of opinion that the return is bad. 
LAWRENCE, J. I alſo think that this writ is in the uſual form. 
As to the argument of the defendants that the party applying to 
be admitted into this company ought not to be permitted to make 
the firſt objeQion to the return becauſe it is contrary to the con- 
ſtitution of 'the corporation, that conſequence by no means fol- 
lows 3 for even though the corporation of Nezwcafle could make 


an ordinance for the purpoſe of uniting theſe two companies, it 


does not follow that they could make a bye-law in reſtraint of 
trade: that 6rdinance _ be you? in part though the reſt were 
bad. 26 Return quaſhed. 


The Kino againſt THoMas SKINGLE, 


"HIS came before the Court on a caſe reſerved from the quar- 
ter ſeſſions of the county of Eſex. 

T. Single appealed againſt a rate made for the relief of the 

poor of the pariſn of Szebbing, in which William Hill was rated at 

180). for a meſſuage farm and lands called Porters Hall contain- 


ing 386 acres held by leaſe granted by the earl of Ee commen- 


cing at Michaelmas 1779 and expiring at Michaelmas 1800, at 
the rent of 180 J. under the uſual covenants; and which ſaid rent 
was the annual value of the farm at the commencement of the 
ſaid leaſe; William Hill was alſo therein rated at 77. per annum 
for certain lands called Breauſters, held under the ſame leaſe at 
a ſeparate rent of 7/. In the ſaid rate John Bull was rated at 
110/, for a meſſuage and lands called MWyhite Houſe, containing 
300 acres held under a like leaſe granted by the faid earl com- 
mencing at Michaelma- 1780 and which will expire at Michaelmas 


1801,, at the rent of:110/. The ground of the appeal was that 


William Hill-and John Bull were under rated for the farm and 


lands in their occupations ; and the appellant offered evidence to 
the Court to prove that the ſaid farms and lands are now of greater 


annual value than the rents reſerved by the ſaid leaſes; but as the 


ems were of no greater annual value at the commencement of 
Voz. VII. Nn | the 


The KING 


this is not an application by a brother but by an apprentice, But — 
the bye-law does not ſay that the indentures of apprenticeſhip 


agairft 


TL. 


Wedreſdayy 


May 2d. 


lands. 


A leſſee of 
lands ſhould 
be rated to 
the poor ac- 
cording to 
the preſent 
value of the 
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1798. the leaſe than the reſerved rents, and no fine or premium having 
— deen paid, nor any other rent or con6deration paid than the rents 
——_ reſerved by the leaſes aforeſaid reſpectively, the court of quarter 
Tuomas ſeſſions were of opinion that the rents reſerved by the leaſes were 

1 concluſive evidence of the value of the ſaid farms and lands, and 
rejected the evidence tendered by the appellant; and they con. 


firmed the rate, ſubject to the opinion of this Court. 


Trower, who was to have argued in ſupport of the order of | 


ſeſſions, upon a queſtion put by the Court, admitted that the evi. 
dence offered ought to have been reccived, and that the order 
could not be ſupported. 

'The Court ſaid that the cafe was too clear for argument, and 


directed that 
The Rule for quaſhing the 5 


of ſeſſions be made abſolute. 


Mingay, Greenwood, and Pooley, were to have argued * 
the order of ſeſſions. 


— 


E- I WooLLEY again/# THOMAS, 
3d, | | | | 

Affidavit to THE defendant having been holden to bail on an affidarit 
—— made by the plaintiff, ſtating that “ his cauſe of aQion 


Rating that againſt the defendant was for conyerting and diſpoſing of divers 


2 — goods and chattels of the plaintiff of the value of 2501. and up- 


of action wards, which he refuſed to deliver though the plaintiff had de- 
defendane manded the ſame, and that neither he (the defendant) nor any 


was for con- perſon on his behalf had offered to pay to the plaintiff the ſaid 


d 
viel, of ſum of 250/. or the value of the ſaid goods; 


— —  Fervis obtained a rule on a former day, calling on the plaintiff 
tiff of the to ſhew cauſe why the defendant ſhould not be diſcharged out of 


value of 


_ 250/.,which Cuſtody on filing common bail, and why the bail-bond ſhould not 


be refuſed to. be delivered up to be cancelled, on account of the inſufficiency of 
wer tho” 


the plaintiff the affidavit, in not ſtating that the defendant ever had poſſeſſion 


— wah of the goods in queſtion, or that he had ever converted them to 


and that nei- his own uſe, or that the plaintiff had any cauſe of action againſt 


ther the de- 
fendant or the defendant. 


on beg +5 Þ | Lanes, who now ſhewed cauſe againſt that rule, obſerved that, 


had offered though the affidavit was not critically accurate in ſtating that the 
diebe ir che defendant converted the goods to his own uſe, that charge was in 


plaintiff the | 
2 30/1, or the value of the goods, was holden to be inſufficient. 5 
© 1:4 ſubſtance 


% 


cs PLC nn co ans, 


's 
r 


celled, and why the judgment confeſſed and all proceedings 


pended, to and for the maintenance education and advancement 
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{ubſtance imputed to the defendant by theſe words The plain- 1798. 
tiff's cauſe of action againſt the defendant is for converting and 
diſpoſing,” &c. And he cited the caſe of Charter v. Faques (a), 
where an affidavit to hold to bail, ſtating “that the defendants Taouas. 
had poſſeſſed themſelves of divers goods belonging to the plaintiff 

and had refuſed to deliver them up, and that they or ſome of 

them had converted and diſpoſed of them to their own uſe,” was 


holden to be ſufficient. 


Woorrtry 
againſt 


But The Court ſaid that the affidavit in queſtion was not in the 


uſual form, and did not poſitively ſtate any cauſe of action againſt 
the defendant. That in the caſe cited it was alleged that the 
defendants were poſſeſſed ; whereas here, though the defendant 
refuſed to deliver up the goods, it did not appear that they were 
ever in his poſſeſſion. They therefore made the 


| Rule abſolute, 
(e) Corſe 529. 


KLE againſt Auk Ross, Clerk. Thurſday, 


PON a rule to ſhew cauſe why the bond and warrant of at- Money lent 


torney to confeſs judgment thereon and the deed of cove- and paid at 
different 


tant for ſecuring an annuity ſhould not be delivered up to be can - times for the 
education 

. 8 and ad vance- 

thereon ſhould not be ſet aſide; it appeared that the conſidera- ment of the 

0 o : . F I m d . h d defendant 13 

tion for granting the annuity of 10014. per annum during the de- good con- 


fendant's life, ſecured upon a living which he held, as appears fideration for 


by the recital in the deeds referred to, was © that the defendant — 
on the 4th April 1797, (the day on which the ſeveral inſtruments —— _ 
bore date were executed, ) ſtood juſtly and truly indebted to the 4. 26. / 3. 


Such a con- 


plaintiff, in right of Henrietta the plaintiff's wife, in 14004. for 1..." 


id Henrietta before her intermarriage with ſufficientl 
ſo much mpney by the ſaid Henrietta | | marriage with -. 4 


the plaintiff lent and advanced, and alſo paid laid out and ex- the geeds for 
ſecuring the 

in the world of him the defendant, and which the defendant is pon Prong 
ſcription of 


thereby ſtated to admit. The affidavit of the defendant charged 4 — 


that the conſideration above ſet forth is not really truly or bond lent og 
vanced an 


fide ſet forth, nor is the conſideration which is ſet forth in the 0 paid laid 


above deeds the real and true conſideration for which he entered _— rock 


into the ſame. - | and for the 


maintenance education and advancement in the world of the defendant.” 
N n 2 | The 
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The affidavits in anſwer on the part of the plaintiff ſtated that 
the defendant, who was nephew to the plaintiff's wife, having 
no property of his own, and the plaintiff's wife being defirous of 


Auzzo8e. ſerving him, ſhe before her marriage laid out and expended for 


him and lent him various ſums of money to the amount of 19000. 
for his maintenance education and advancement in the world, 
and that the 1400/7. ſecured by the bond and other inſtruments, 
which was the conſideration for the annuity, was part of the ſaid 
1900/. ; and that when the deeds were preparing the defendant 


acknowledged to the attorney who was inſtructed to prepare them 


that the conſideration therein ſtated was juſt and true. 

Two grounds of objection were made in ſupport of the rule; 
ſt, That the conſiderations ſtated are not ſufficient to ſupport the 
grant of the annuity within the proviſions of the 17 Geo. 3. c. 26. 
2dly, That if they are, they are not truly or fully ſet forth in the 
deeds, and conſequently the annuity is void by that ſtatute. 

Gibbs and Marryat ſhewed cauſe againſt the rule. As to the 
firſt objection, the 3d clauſe of the annuity act, which ſtates that 


the conſideration for any annuity ſhall be in money. only, has al. 


ways been taken to mean money in contradiſtinction to goods, It 
need not be in monies numbered at the time of granting the an- 


| nuity. This has always been ſo conſidered in caſes on the an- 


nuity act, in many of which the ſame objection would have ap- 


plied if it had been thought of any weight. In the caſe ex parte 


Fallon and Wife (a), part of the conſideration ſtated was money 


Paid by the grantee at the deſire of the grantors to another per- 


ſon to redeem a former annuity granted by them, which was 
holden to be ſufficient within the meaning of the act; and the 
diſtinction above alluded to between money and goods was taken. 
And this appears to be the true conſtruction from the 4th clauſe 
of the act, which is framed upon the preſumption that a conſi- 
deration in notes payable at a future day would be good, and 
therefore provides that if they are not paid the annuity ſhall be 
void. As to the 2d objection; it would be impoſſible in a caſe 
like the preſent to ſpecify each particular ſum which was ad- 
vanced for the uſe of the defendant or the times when advanced; 

it is enough that when the annuity was granted there was a cer- 


tain liquidated debt. Here it appears that the ſecurity was taken 
for leſs than the real debt, and that the conſideration ſtated is 


(a) Aue, 5 vol. 283, 


53 . 14000. 
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1400 J.“ lent and advanced and paid to the uſe af the defendant ;” 
all which was admitted by him. It is alſo obſervable that though 
the defendant ſays that the conſideration as ſet forth in the deeds 
was not the real conſideration for granting the annuity, he does 
not pretend to ſuggeſt any other. | 

Lockhart contri. 1ſt, The act of parliament is poſitive that 
the conſideration for granting an annuity mult be in money only; 


and the proviſion in the 4th clauſe reſpeQing the conſideration 


being in riotes is the only excepted caſe provided for. In the cafe 
ex parte Fallon the tranſaction was entire, and the money which 
was paid for redeeming the prior annuity was conſidered as paid 
to the grantors; and ſo in effect it was. But 2dly, admitting 
the education and advancement of a perſon to be a good money- 
conſideration for an annuity within the act, ſtill the ſeveral ſums 
advanced ſhould have been explicitly ſet forth and the times when 
advanced, otherwiſe the object of the act may be defeated. If 
the names of the perſons to whom the ſeveral ſums are ſuppoſed 
to have been paid had been ſtated, recourſe might have been had 
to thoſe perſons to know the truth of the caſe. In the caſe ex 
parte Fallon the whole tranſaction was ſet forth in the deeds. So 
in the caſe of the Duke of Bolton v. Williams (a) the Lord Chan- 


$53 
1798. 


— — 


Krrrez 
again 
AMBROSSE; 


cellor ſaid that the whole res geſta is to be ſet forth, and that the 


actual mode of payment is to be ſtated. 

Lord Kenyon, Ch. J. If there had been any doubt whether 
the conſideration- money had or had not been paid, we would have 
directed an iſſue to try that fact: but it appears beyond all doubt 
that money has been advanced by the plaintiff's wife to the uſe of 
the defendant to a larger amount than the ſum ſtated as the con- 
ſideration of granting this annuity, Whether we conſider the 
words of the act of parliament or the decided caſes, I think there 
is no weight in either of the objections taken to this annuity. In 
the caſe ex parte Fallon we laid down a rule, which has ſince been 
adopted in the court of Common Pleas, that the conſideration- 
money of an annuity need not be paid down in monies numbered 


at the time, In that cafe we ſaid that one great object of the 


Legiſlature, in paſſing the act, was to prevent goods being forced 


on neceſſitous perſons inſtead of money at a price much beyond. 
their real value: but the Legiſlature did not intend to prohibit a 


debtor granting an annuity for a debt fairly and honeſtly con- 


(a) 4 Bro. Ch. Caſ. 309. 
Nn 3 | tracked 
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trated which the debtor perhaps may have no means of paying 
but by granting an annuity. In the preſent caſe it appears that 
the annuity was granted for the beſt of conſiderations ; the de- 
fendant not having the means of educating himſelf, but being de. 
ſirous of being placed in a fituation in which he might gain an 
honorable livelihood, applied to the plaintiff's wiſe to advance 


money for the purpoſe of his education, ſhe advanced 19001, for 


that purpoſe at different times, and afterwards conſented to take 
an annuity as for a conſideration of 1400/, only; and when the 
defendant gave inſtructions for the annuity deeds he admitted 


that all this money had been advanced for him. Notwithſtanding | 


all this it is now made a ſerious queſtion in a court of law 
whether theſe deeds are a good ſecurity for the annuity ; I think 
it would be a reproach to the adminiſtration of juſtice to put a 


conſtruction on this act of parliament ſo contrary to the intention 


of the Legiſlature as well as to common honeſty. In my opinion 


% 


the tranſaction is fairly ſtated in the memorial, and therefore the 
rule muſt be diſcharged with coſts. „ 

AsHHURsT, J. This act of parliament was made for the pro. 
tection of neceſſitous perſons, but it was never meant to extend to 
an annuity granted for a fair and honeſt conſideration. The Le. 
giſlature only intended to prohibit the granting of annuities in 


conſideration of goods fold at an advanced price inſtead of money: 


but where an annuity is granted for a money-conſideration, it is 


not neceſſary that the money ſhould be paid down at the inſtant. 


And I am glad to find this opinion ſanctioned by authority. 
GRost, J. There are two queſtions in this caſe, one whether 
an antecedent debt be a good conſideration for granting an an- 


nuity, the other if it be whether that conſideration be ſufficiently 


ſet forth in the deeds. As to the firſt ; that an antecedent debt 
may be a good conſideration for an annuity is clear from the caſes 
of Shove v. Webb (a) and ex parte Fallon, in the latter of which 


Mr. J. Buller ſaid This cannot be diſtinguiſhed from the caſe 


of a debt ye ſo much money actually borrowed of the grantee by 


the grantor.” With regard to the ſecond queſtion ; the objection 
is that it ſhould have been ſet forth when the different ſums of 
money were paid, to ſupport which caſes have been alluded 
to in which it was ruled that the names of the perſons by aun 


the conſideration-money was paid: but what was determined 


in the latter claſs of caſes ought not to be applied to ſuch a 


(a) Ante, 1 vol, 732. 
| caſe 
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caſe as the preſent where the grantor himſelf admitted that the 1798. 
conſideration was an antecedent debt due from him to the grantee 
ariſing from different ſums paid at different times for his uſe. It 


KELFE 
againſt 


would be extending the act of parliament too far to decide that Ausr. 


this annuity could not be ſupported merely becauſe the reſpective 
times when theſe different ſums of money were advanced by the 
grantee are not mentioned z every thing that paſſed at the time 
of granting the annuity is ſufficiently ſet forth, | 
LAWRENCE, J. This is not like the caſe where for the purpoſe 
of granting an annuity goods are fold in-order to create a debt 
which may be ſet up as the conſideration of the annuity, Here 
different ſums had been fairly and boni fide paid by the grantee 
for the grantor without any view to an annuity ; thoſe ſums 
created a debt in the grantor, which has fairly been ſtated as the 
conſideration of granting this annuity ; this therefore was a money 
conſideration. And I think there is no weight in the other ob- 
jection. | | 
Rule diſcharged with coſts, 


* 


WILKINSON againſt SOUTH, Friday, 
May 4th. 
HE following caſe was ſent.by the Maſter of the Rolls for Under a be- 
the opinion of this Court. ow - 
erm of years 
E. Parker, the teſtator, being poſſeſſed of a leaſehold meſſuage e e my 
tne neirs Of 


or tenement in Little George Street Weſtminſler for the reſidue of his body and 


a term of years which is not yet expired, by will dated the gth m_ boos 


of September 1778, gave and bequeathed the ſame © to his wife for ever, but 


faul 
Mary Parker during the term of her natural life, and after her _ AOL 


deceaſe to go to his fon S. Parker and to the heirs of his body then after his 
lawfully begotten and to their. heirs and aſſigns for ever, but in OY 


default of fuch iſſue then after his deceaſe to go to his (the teſtator's) heir, the 


limitation 


grandſon T. Wilkinſon (the plaintiff) his heirs and aſſigns for over to B. is 


ever.” The teſtator died without revoking his will, leaving the —_ 


ſaid S. Parker him ſurviving : but Mary Parker died in his life. deviſe. 


time. Samuel Parker after the deceaſe of the teſtator entered 


on the ſaid leaſehold eſtate under the ſaid bequeſt, and is dead 
without. ever having had' any iflue of his body. The queſtion 
for the opinion of the Court is, Whether the ſaid T. Wilkinſon is 
entitled under the ſaid will to any and what intereſt 1 in the ſaid 
leaſehold premiſes ? 

Nn 4 Bayley 
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1798. . Bayley for the plaintiff. The queſtion in this caſe is, Whether 
w—— the limitation to the plaintiff. be or be not too remote? which 


T_T depends on this queſtion, Whether that limitation was only to take 


. body, or was to take effect on S. Parker's dying without leaving 
iſſue at the time of his death? If the latter, then it is not too re- 


Ihe intent of the teſtator was that S. Parker ſhould take a liſe- 

eſtate, with a contingent limitation of the abſolute intereſt to the 
heirs of his body if any, but if he died without leaving any flue 
at the time of his death then that it ſhould go over to the plaintiff. 
In caſes of this kind the courts have always been anxious to re- 
ſtrain the operation of the words © dying without iſſue” to 
ce dying without leaving iſſue at the time of the death of the firſt 
taker,” Pinbury v. Elkin, 1 P. Wms. 565; and Lord G. Beauclert 
v. Dormer, 2 Atk. 311. In the former of thoſe caſes Lord C. 
Parker ſaid the words © die without ifſue” are relative to the death 
of the party, that being the natural meaning of thoſe words, and 
that the words * then after” meant immediately after.” In 
the latter Lord Hardwicke ſaid the words (i then after her deceaſc" 
were equivalent to © at her deceaſe.” What was done in Pain: 

v. Stratton, 3 Bro. P. C. 257, cited in Read v. Snell, 2 Ath. 647. 
is alſo a ſtrong confirmation of this doctrine. 


of a term of years, which if it were a freehold would give an 
eſtate tail, it gives the abſolute intereſt in the term to the firſt 
taker. Now in this cafe there are words ſufficient to give an 
eſtate tail to the firſt taker, and this by expreſs words and not 
merely by implication, in which latter cafe indeed the above rule 
does not apply. Atkinſon v. Hutchinſon, 3 P. Wms. 258. In the 
preſent caſe there is nothing to ſhew the teſtator's intention to 
reſtrain the operation of the words to a“ dying without leaving 
iſſue at the death of S. Parter;"** and in Sa/tern v. Saltern (a) 
Lord Hardwicke, in anſwer to an argument that a deviſe to a man 
for life of a chattel intereſt and if he die without iſſue, or if he 
die without heirs of his body, remainder over, ſhall be conſtrued 
to mean a dying without iffue at the time of his death, ſaid 
know of no ſuch rule; for in thoſe caſes where the Court 
has reſtrained it to a dying without iſſue at the time of the 


(a) 2 Atk. 376, 


againſt effect after a general failure of iſſue of S. Parker and the heirs of 


mote, and the plaintiff is entitled to the judgment of the Court, 


Adam contri. It is a general rule that where there is a bequeſt 


0 Ir 
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death of the firſt taker, it has ariſen from ſome other words 
which ſhew the intention of the teſtator to confine it to ſuch a 
dying without iſſue,” This is diſtinguiſhable from the caſe of 
Pinbury v. Elkin, where the limitation was © if ſhe ſhall die with- 
out iſſue, by the ſaid teſtator then after her deceaſe,” &c.: whereas 
here it is to S. Parker and the heirs of his body and to their heirs 
and aſſigns for ever, but in default of fuch iſſue then after his deceaſe 
to go to his (the teſtator's) grandſon z?” and the words after his 
deceaſeꝰ do not mean * after the deceaſe of he firft taker,” but 
after the ſubſequent in the me which is the next 
antecedent. [WE 

Lord KENYoON, Ch. * We will ſend our certificate in this 
caſe, but I will now ſtate the ſhort ground on which my opinion 
is founded, The only queſtion is, Whether on the fair con- 
ſtruction of the words of this will the teſtator meant that the 
limitation oyer to T. Wilkinſon, the plaintiff, ſhould only take 
effect after an indefinite failure of iſſue of &. Parker or on a 


failure of iſſue living at the time of the death of S. Parker; for as 


ſoon as that intention 1s diſcovered, there is an end of the caſe. 
If perſonal property be ſo limited that, if it were an eſtate of in- 
heritance, it would give an eſtate tail, the abſolute intereſt veſts 
in the firſt taker. But if the limitation be with a double aſpe to 


A. and to the iſſue of his body if there be any ſuch iſſue living at 


his death, if not then over, it is a good limitation. It was ſo ſettled 
in Sabbarton v. Sabbarton (a) and a variety of other caſes, ſome 


of which are not in print. Here the words of the will are « to 


S. Parker and the heirs of his body and to their heirs and aſſigns 
for erer: if thoſe words ſtood uncontrolled by any thing ſubſe- 
quent in the will, the abſolute intereſt would have veſted in him: 
but other words are added, “ but in default of ſuch iſſue hen 
after his deceaſe to go to the teſtator's grandſon.” There is a caſe 
in the books to ſhew that then and when are adverbs of time. 
Then at what time was the eſtate to go over to the teſtator's 
grandſon ? At the death of S. Parker if he left no iſſue; there is 
nothing in the will to ſhew that the teſtator intended that the 
limitation over ſhould not take effect until future generations, but 
on the contrary there is ſufficient to ſhew that he intended that 
the eſtate ſhould in one event veſt in the grandſon at the time of 


8. Parker's death, and that is within the time which the law 


(a) Caf. Temp, Talb. 5 $+ 245» | 
allows 
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1998. allows in the caſe of executory deviſes. The rule reſpeQing 
— cxccutory deviſes is extremely well ſettled ; and a limitation by 
Wirtxin- way of executory deviſe is good if it may take place after a life 
or lives in being and within twenty-one years and the fraction of 
Sorg. another year afterwards. As before obſerved this is a queſtion 

of intention; and I am clearly of opinion that the teſtator's in. 
tention was that if S. Parker did not leave any iſſue at his death 
the ſubſequent limitation ſhould take effect (a). | 

The following certificate was afterwards ſent in this caſe. 
«© We have heard this caſe argued by counſel, and are of opinion 
that T. Wilkinſon is entitled under the will of E. Parker to the 
abſolute and entire intereſt in the leaſehold premiſes above 


mentioned, 
8 5 Kenyon. 
| | W. H. AsHRunsr. 
May ꝗꝙth, 1798. N. GRosk. 
| | S. LawRENCE." 
(a) Roe d. Sheers v. Feffery, poſts 
2 The Kine againſt The Inhabitants of LED BVURV. 
ay 5th. | | © TP 
An order for } JPON a certiorari removing certain proceedings after men- 
. tioned into this Court a rule was granted to ſhew cauſe why 


the 33G-0.3, an order of Seſſions quaſhing an original order made by Michal 
. 8. % 3. Bowles, clerk, a juſtice of the peace for the county of Hereford, 
made upon : 3 

the pariſh directing the overſeers of the poor of the pariſh of Stole Prior in 


* in the ſaid county to reimburſe the ſum of 26/7. 6s. to the overſeer 


_ militia of the poor of the pariſh of Ledbury in the ſaid county, and alſo 
dy the quaſhing a record of conviction grounded on the ſaid original 


ariſh in NE 
aria 1 order, ſhould not be quaſhed, and the original order and record 


ſubtlitute's of conviction affirmed, | 
—_—— el The following orders and documents referred to in the caſe 


— hereafter ſtated were removed here by the certiorari. 
an een re- 


lieved under (Marked A.) County of Herford. — To the overſeers of the poor 
an order of of the pariſh of Ledbury in the ſaid county. Whereas complaint 


maintenance 
muſt be made by the ſame magiſtrate and at the ſame time as the firſt order of maintenance; and no- 
tice of ſuch order of reimburſement ought to be ſerved upon the pariſh to be affected by it before they 
can be proceeded againſt criminally for diſobedience to it. | f = 

Semble, that if the ſubſlitute be ſworn and actually ſerve, his family are entitled to be relieved within 
the meaning of the 26 Geo. 3. c. 1079. J 24. and 33 Ces. 3. c. 8. ſ. 3. though the ſubſtitute were not 
previouſly approved by two deputy lieutenants or intoiled. 


upon 


in THE THIRTY-EICHTH YEAR o GEORGE II. 


upon oath hath been made unto me Richard Cocks eſq. one of his 
Majeſty's juſtices of the peace in and for the ſaid county by Mary 
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Brown now dwelling in your ſaid pariſh, wife of Richard Brown a The Kune 


againft 


private militiaman, ſerving i in the Herefordſbirę regiment of militia The Inhabĩ - 


25 à ſubſtitute for Thomas Eckley of the pariſh of Stoke Prior in 1. 


the ſaid county, which militia are now embodied and in actual 
ſervice, and have been ordered to march; and that ſhe the ſaid 
Mary Brown is not able to ſupport herſelf and child, namely, 
Edward Brown aged about one month; I do therefore hereby 
require you the ſaid overſeers (&c.) to pay unto the ſaid Mary 
Brawn the ſum of four ſhillings weekly for the ſupport of her and 
her ſaid child until you ſhall be otherwiſe ordered to forbear the 
aid allowance; which ſaid weekly ſum is to be reimburſed to you 
by the ſaid overſeers of the poor of the pariſh of Stote Prior 
aforeſaid, who are hereby required to reimburſe the ſame accord- 
ingly; dated roth Feb. 17935 a" and ſealed by Richard 
Cocks. 

(Another marked C) containing an account wherein the over- 
ſeers of the pariſh of State Prior are made debtors to the overſeers 


| of Ledbury in the ſum of 26/7. 6s. for various ſums paid by the 


latter to the ſaid Mary Brown for herſelf and child'from the year 
1793 to 17973; to which account, verified on oath before 
M. Bowles a magiſtrate, is ſubjoined the following order of re- 
imburſement : 

« ] allow and order the overſecrs of the poor of the pariſh of 
Stole Prior to reimburſe the ſaid ſum of 26 J. 6 f. to the overſeers 
of the poor of the pariſh of Ledbury aforeſaid 3” dated 29th No- 
vember 1797, and ſigned M. Bowles. 

(Another marked D,) This was a conviction before the ſame 
M. Bowles of one of the overſeers of Stoke Prior in the ſum of 
51. for refuling to pay 26/7. 6. to the overſeers of Ledbury, 
which they had advanced to Mary Brown, &c. 

The caſe, which accompanied theſe documents and was alſo 
returned to the certiorari, then ſtated that T. Zckley, a pariſhioner 
of Wickton in the pariſh of Stoke Prior in the county of Hereford, 
on the 24th of Auguſt 1792 was drawn by ballot to ſerve in the 


| militia of the ſaid county, and ſerved in the fame as a balloted 


man till the 7th of February 1793, When the regiment being 
chen and ſtill continuing embodied and called out into actual 
ſervice Ecłley engaged one E. Brown of Ledbury to ſerve in the 
militia as a ſubſtitute for him, who was ſworn in on the ſame 

day 
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day to ſerve as ſuch ſubſtitute at Hereford before one "SER 


w—— lieutenant, who was alſo commanding officer of the regiment at 
The F146 the time; but Brown was never approved by two deputy.liey. 


again 


The lahabi- tenants, nor inrolled by the ſubdiviſion clerk or the Clerk of 


tants of 
LzDPBURY. 


the general meetings; nor was any certificate or notice of liz 
having taken ſuch oath tranſmitted to either of the ſaid clerks. 
Immediately after Brown was ſo ſworn in he joined the regiment, 
was entered upon the muſter roll,: and was regularly muſtered 
and exerciſed, and continued ſerving in the ſaid regiment during 
the whole of Eclleys time, which expired in Auguſt laſt, and i 


now ſerving in the ſaid regiment till the end of the war. Eclly 


as ſoon as Brown had taken the ſaid oath before the ſaid deputy. 
lieutenant received his diſcharge, and has from that time reſide 


in Stoke Prior. On the 8th of February 1793 the wife of Brow 


applied to the overſeers of Ledbury for relief of herſelf and child 
about three years old, and produced the certificate of the ſerjeant 
of the Hereferd regiment that her huſband was then ſerving az 
the ſubſtitute for Ecbley; upon which the overſeers took her be. 
fore Mr. Cocks a magiſtrate for the county of Hereford, who or. 
dered the overſeers of Ledbury to pay to Brown's wiſe four 


ſhillings weekly, for the maintenance of her ſelf and her child, (vide 


letter A,) but no ſummons was iſſued by the magiſtrate to the 
officers of Stobe Prior to ſhew cauſe why the order on Ledbury 


| ſhould not be made, nor did the pariſh of State Prior receive any 


notice of the original order of relief till the iſt une 1797, when 
they were informed that if they did not pay the ſaid money an 
order of reimburſement would be made. The parties met in 
conſequence of that information, but nothing being ſettled then, 
the pariſh officers of Ledbury on the 27th of Ofober 1797 Ice 
ceived a letter from the officers of Stole Prior, declining to pay 


the money, and giving notice of their intention to appeal againſt 
any order that might be made to enforce payment. In conſe- 
quence of the order marked A, the overſeers of Ledbury regu- 


larly paid to Brown's wife the weekly ſums ordered to be paid 
from the 8th of February 1793 to the 27th of Nævember 1797, 
amounting to 26/. 6s, On the 29th of November 1797 the 
overſeers of Ledbury applied to the Rev. M. Borules a magiſtrate 
for an order on Stoke Prior to reimburſe the officers of Ledbury 
the ſaid ſum of 261. 6s. (but no previous ſummons appeared to 
have been iſſued to the officers of State Prior to ſhew cauſe againſt 


the ſaid order), which ſaid magiſtrate after taking the _— 


. wr cr — Ss S 
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of the officers as to the expenditure of the ſaid ſum of 26 J. 65. 
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made an order on the 29th of November 1797 (marked C.) to the —— 


overſeers of Stoke Prior to reimburſe: the ſame to the overſeers of © 
Ledbury, a copy of which order was ſerved on Henry Cafewell one of Ls Inhabi- 


he KING 
againſt 


ants of * 


the overſeers of Stoke Prior on the 3oth of November 1797, which 1 n 


he then refuſed to pay. In conſequence of this refuſal he was 
ſummoned to appear before M. Bowles'on the 5th December laſt 
to ſhew cauſe why he ſhould not pay the penalty of 5 J. under the 
ſatute 34 Geo. 3. c. 47. J 3. On the fame day he perſonally 
peared in purſuance of ſuch ſurhmons before M. Boxwler, but 
hewing no ſufficient cauſe he was convicted in the ſum of 5 J., 
which ſaid ſum Caſavell paid to the overſeers of Ledbury on the 


3h of December following, but on the day after the conviction, 


being the 6th of December, he gave a written notice of appeal to the 
next ſeſſions againſt the order ſo made by M. Bowles on 29th 
November 1797, and alſo another notice of appeal againſt the 
conviction'on 29th December 1797. This appeal was tried at the 
Epiphany quarter ſeſſions at Hereford in January 1798, when the 


| Court quaſhed the order of 29th November 1797 and the con- 
viction grounded thereon, but reſerved this caſe for the opinion 


of the Court, iſt, Whether the appeal could be maintained at all 
by the appellants againſt the order of 29th November 1797, being 
ſubſequent to the conviction of the th December? and 2dly, If 
the appeal could be maintained, Whether the Court of Quarter 
Seſſions ought not to have affirmed the order of 2gth November 
1797 and the conviction, and not have quaſhed the ſame? 


Milles and Bayley, in ſupport of the order of ſeſſions, contended 


iſt, That Mr. Bowles the magiſtrate had no authority under the 
militia laws to make the order of the 29th of November 1797 on 
the pariſh of Stoke Prior. 2dly, That Browr's wife was not ſuch 
a perſon for whoſe maintenance any order could be made by a 
magiſtrate. 3dly, That the order was defective in the frame of 


it, being for reimburſement inſtead of for maintenance. It does 


not ſtate that the family relieved were reſident in the pariſh bf 


Ledbury, or that they were chargeable. qthly, That the con- 
riction itſelf is informal and muſt be quaſhed ; as it recites only 


an order of reimburſement, without either ſtating or referring to 
any order of maintenance, upon which ſuch order of reimburſe- 


ment can alone be ſupported. As to the firſt, the ſtatute 


oy . 3. c. 8. J. *3: enaQts that © if the family of any ſubſtitute 
x ſerving 
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ſerving in the militia when embodied and called out into aqua 


——— ſeryice ſhall become chargeable to the pariſh wherein ſuch family 


The Kinc 


againſt 


ſhall dwell, and ſuch ſubſtitute ſhall not ſerve for the ſame pariſh, 


The Inhabi - it ſball be lawful for the juſtice of the peace who ſhall make any 


tants of 


LzDBuRY. 


order for the relief of ſuch family at the ſame time to dire? the 
overſeers of the pariſh for which ſuch ſubſtitute ſhall ſerye 4 
reimburſe the money ſo paid to the overſeers who ſhall have advanced 
the ſame in purſuance of the order before mentioned,” &c. |; 
appears therefore that the order for reimburſement muſt be made 
by the ſame juſtices and at the ſame time as the order for main. 


tenance; whereas the order for maintenance here was made by 


Mr. Cocks in February 1793, and the order for reimburſement hy 
Mr. Bowles above four years afterwards, viz. not till November 
1797. In the King v. White and another (a) the Court put the 
ſame conſtruction now contended for on the 19 Geo. 3. c. 52, [.2, 
which contains a proviſion ſimilar to that contained in the ſtatute in 
queſtion. Beſides, it is alſo an objection to this order that it wa 
made without any previous notice to the pariſh of Stoke Prior, which 
had therefore no opportunity of ſhewing cauſe againſt it. As to the 
ſecond point; the 34 Geo. 3. c. 47. /. 2. enaCts that © if the com- 
manding officer of any regiment of militia ſhall diſcharge any mi- 
litia-man, whether principal or ſubſtitute, at his own requeſt, on 


his producing another man to ſerve in his ſtead (which is the caſe 
in queſtion), and ſuch militia-man ſhall produee ſuch perſon, wh 


ſhall be ſworn and inrolled accordingly, the wife and family of ſuch 


perſon ſo produced inrolled and ſworn ſhall be entitled to the ſame. 


relief as the wives and families of every other ſubſtitute are by the 
ſaid act (viz. the 33 Geo, 3. c. 8.) and this act entitled to.” Now 
Brown was never inrolled, nor approved by two deputy lieute- 
nants, which is alſo required by 26 Geo. 3. c. 107. / 24, and 
conſequently his wife and children were not entitled to the relief 


granted. It is true that this Court in R. v. Willis (o) held that 


an order for reimburſement was binding on the pariſn of a ſub· 
ſtitute, although ſuch ſubſtitute ought not to have been accepted, 


having more than one child: but the ground of deciſion there was 
that, having been in fact approved by two deputy-licutenants of 
the county and inrolled, the previous want of qualification could 
not be gone into. In ſupport of the third and fourth objections, 


they referred generally to the order and conviction returned with 
(a) Cali. 183. 1 Ce. Botr. 359. S. C. (0) Ante, 6 vol. 179 © 


, the 


rel 


in THE THIRTY-EIGHTH Year or GEORGE III. 


the caſe, It was afterwards obſerved that the ſtatute of the 

34 Geo. 3. c. 47+ Was not paſſed till the 4th May 1794, and the 

order was made in February 1793- without any ſtatute to war- 
nt it. 5 | 

7 he Court deſired the counſel on the other fide to apply them- 

ſelres to the firſt objection, which as then adviſed appeared to 

them to be fatal. 

Leycefter and P. Stanhope, contra, referred to the 7th ſect. of 
33 Geo. 3. c. 8. which directs that where allowances ſhall have 
been made between the 1ſt December 1792 and the 4th: March 
1793 to the wives and families of ſuch ſubſtitutes, &c. by any 
order recommendation or other act of any juſtice of the peace, or 
by the payment of any pariſh officer, &c., they ſhall be reimburſed 
to ſuch perſons in like manner as is hereinbefore directed to be 
done with reſpeCt to the like payments authorifed and required 
| to be made by virtue of this act; and obſerved that here the al- 
lowance was paid within the period provided for, viz. in February 
1793- And as to the conſtruction of the act contended for, that 
the order for reimburſement ſhould have been made in the firſt 
inſtance, that, they contended, could not have been the meaning 
of the Legiſlature ; for till the money was expended the magiſ- 
trate could not tell what ſum he ſhould order to be reimburſed. 
Though even if it were neceſſary that an order for reimburſement 
ſhould be made at the ſame time with the order for maintenance, 
the firſt order made in February 1793 may be conſidered as an 


| order of reimburſement ; for at the concluſion the pariſh of Stoke 


Prir * are thereby required to reimburſe the ſame,” &c. 

Lord Kenyon, Ch. J. The act of parliament directs in poſi- 
tive terms that the order for reimburſement ſhall be made by the 
ſame juſtice, and at the ſame time, as the order for maintenance; and 
ſuch has been the conſtruCtion before put on theſe words in the caſe 
| referred to. There ſeems alſo good reaſon for requiring that to be 
done; as the inhabitants of a pariſh are a fluctuating body, and it 
would be unjuſt that one ſet of perſons at a great diſtance of time 
ſhould be called on to diſcharge burthens which were incurred be- 
fore they became inhabitants. Neither is there any difficulty in the 
| order of reimburſement being made proſpectively. The 7th ſect. 

of the 33 Geo. 3. c. 8., which has been relied on, as ſpecially 
| athotiſing the order of reimburſement in its preſent form, has 
reference to its being made in lile manner as is therein before di- 
{ reQed, namely in the 3d ſect., upon which I have already given 

*, 5 my 
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my opinion, that it muſt be made by the ſame magiſtate and at 


m— = the ſame time as the order of maintenance; whereas this order 


The KinG 


againſt 


was not made upon the pariſh of Stole Prior until above four 


The Inhabi- years after the firſt order upon Ledbury, which cannot therefore 


tants of 
LzDpBuRY. 


be ſaid to be in compliance with or under the authority of the 
act. And the concluding part of the firſt order cannot be taken 
to be an order on the pariſh of Stoke Prior, being directed not to 
them but to the overſeers of Ledbury. If the objection had only 
been that the ſubſtitute was not approved or enrolled, probably] 
ſhould have thought (though it is not neceffary to decide that 


Point) that upon the principle of our determination in R. v. Vi. 


lis that proviſion in the ſtatute was only directory; and that if 
the ſubſtitute were ſworn and actually ſerved he was entitled to 
all the benefits of the act; in the ſame manner as where the 
17 Geo. 2. c. 3. ſ. 1. directs that the poor's rate ſhall be publiſhed 


in the church the next Sunday after the allowance of it, and that 


no rate ſhall be deemed valid without ſuch notice, a perſon paying 

under ſuch a rate will nevertheleſs gain a ſettlement (a) thereby, 
A$HHURST, J. The order ſhould have been ſerved on the 

pariſh of Stoke Prior before any crime could attach on them for 


diſobeying it. 


3 
May 5th, 


Under a hi- 
ring frem 
Whitſuntide 
to Whitſun- 
ride, a ſer- 
vice of 365 
days, though 
leſs than the 
period of the 
contract in 
the particu- 
lar year, is 


ſufficient to 
confer a ſet» 
tement. 


Rule for quaſhing the order 
of ſeſſions diſcharged, 


(=) via. the caſe of Sr. Giler's Cripplegate v. St. Mary Newington, 19 Vn. 336, 


Per Curiam, 


The Kine again/? The Inhabitants of ULVERSTONx. 


0 juſtices by an order removed E. Brocklebank a pauper 

from Hawk/bead to Ulverflone, both in the county of Lan- 
cafter. The ſeſſions on appeal confirmed the order, ſubject to 
the opinion of this Court on the following caſe. 

The pauper being legally ſettled in Ulverfone, and being an 
unmarried woman, was hired to one M. Hodgſon of Hawkſbead 
to ſerve him from Whitſuntide 1796 to IVhitſuntide 1797. She 
accordingly entered into his ſervice on the Saturday after V. un. 
day being the 21ſt May 1796 and continued to ſerve him in 
Hawhkſhead till the Thurſday before the following Whitſundays 


being the 1ſt June 1797, when her maſter — 3 
| ing 


rr — — *— 


pened as in this caſe to be more than the 365 days. 


IN THE THIKTY-EIGHTH YEAR OF GEORGE III. 


being pregnant of a baſtard child, of which ſhe was delivered on 


the 1ſt Jah following. | 

| Barrow in ſupport of the order of ſeſſions canterded that as in 
Newftad v. Holy Iſland (a) a tiring from Mhilſuntide to Whitſun- 
tide, though leſs in the particular year than 365 days, was holden 
to be a ſufficient hiring for a year to enable the pauper to gain a 
ſettlement, ſo where it appears to have been the intent of the 
parties that the hiring ſhould be according to ſuch ecclefiaftical 
diviſion of the year, the parties ought to be holden to the ſame 
term of ſervice in order to acquire a ſettlement, though it hap- 
But as the 
pauper was diſcharged for a legal cauſe before /Yhi!funtide hap- 
pened again, ſhe could not gain a ſertlement in:Ulver/tone. 

Beſt and Rainceck contra were ſtopped by the Court. 

Lord KENYON Ch. J. The caſe is too plain for argument, 
The only queſtion is whether a ſervice for more than 365 days is 
not a ſervice for a year. The term eccleſiaſtical year is altogether 
new and was never before applied to this ſubject. 

Per Curiam, Order of ſeſſions quaſhed. 

It was afterwards obſerved by one of the counſel for the appel- 
lants that the order of removal was directed in this caſe to the 
« churchwardens and overſeers of the poor of the pariſh, totwn- 
« ſhip, or diviſion Ulverſtone, &c. and that as ſuch a deſcrip- 
tion was frequently adopted in orders of removal and was the ſub- 
jeft of diſpute, it was wiſhed to have the opinion of the Court 
whether ſuch a deſcription was proper; to which 

Lord KENYON, Ch. J. anſwered that as at preſent adviſed he 
lay no objection to it. 6 

(a) Burr. S. C. 669. 


J. cowlxv ſurviving Aſſignee of J. and A. PzTrrs 


againſt James DuNLoe and R. DuxTLor. 


\HIS was an action of aſſumpſit brought by the plaintiff as ſur- 
viving aſſignee of the eſtate and eſſects of John Peters and 


Alexander Peters bankrupts for money paid laid out and expended 
by the plaintiff and one John Neale (his co-aſſignee deceaſed) in 


the lifetime of the ſaid John Neale to and for the uſe of the de- 
Vol. VII. Oo fendants. 
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fendants. There were alſo counts in the e for money 


had and received, and upon an account ſtated. 


Cou LEV 
ag ale 
Don Lor. 


The defendants pleaded the general iſſue; they alſo pleaded 
ſeverally that they had become bankrupts, to wit, James Dunly 
on the 5th of November 1785, and Robert Dunlop on the 14th of 


| Shader 1786, and that the ſeveral cauſes of action accrued be- 


fore their reſpective bankruptcies. They alfo pleaded the . 


of limitations. 


On the trial at the ſittings in London after Hilary term 1796 


before Lord Kenyon the j jury found a verditt for the plaintiff, da- 


mages 528 J., ſubject to the opinion of this Court on the follow. 
ing caſe, 

In 1785 an exchange of bills to a very large amount took 
place between F. and A. Peters linen drapers and the defendants 
merchants ; and the ſeveral bills hereinafter mentioned to hare 
been drawn by the defendants on Meſſrs. Peters and by Meſſrs, 
Peters on the defendants paſſed between the parties without any 
other conſideration being given for them by either of the pariies 
than their mutual counter-acceptances. It was agreed that each 
party were to pay their own acceptances, which they reſpeflively 
did as long as they reſpectively continued ſolvent. In November 
1785 J. and A. Peters became bankrupts. In the ſame month 
the defendant 7. Dunlip became a bankrupt; and in the month 
of December 1786 R. Dunlop alſo became a bankrupt, but they 
had been unable to pay their ſeveral acceptances for ſome time 
before the bankruptcy of Meſſrs. Peters. The bills drawn by the 
defendants on Meſſrs. J. and A. Peters and accepted by them 
amounted to the ſum of 3000 7. and upwards; part of thoſe ac- 
ceptances was paid by Meſſrs. Peters before their bankruptcy, and 


the ſum of 17927. 10s. 8 d. op their outſtanding acceptances was 


proved under their commiſſion, and dividends paid thereon to the 
amount of 12247. 18s, The bills drawn by Meſſrs. Peters on 
the defendants and accepted by them amounted alſo to the ſum of 
30001. and upwards, and which remained unpaid at the time of 
the bankruptcy both of the defendants and of Meſſrs. Peters, and 
upon which the eſtate of Meſſrs. Peters has paid dividends to the 
amount of 2211 /. 15s. 10 d. which payments of 1224 J. 185 
and 2211/. 15 s. 10d. by Meſſrs. Peters exceed the full amount 
of the acceptances they were to provide for by the ſum of 
1644 J. 35. 2d, Moſt of the above mentioned bills were proved 
under the reſpettive commiſſions againſt J. and R. Dun- 

bp, 
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tp, and all of theirs are ſtill proveable under the ſaid commiſ- 
ſons. A dividend of ſixpence in the pound has been made of 
the eſtate and effects of J. Dunlop under the commiſſion iſſued 
againſt him. The amount of the ſeveral dividends paid from the 
eſtate of Meſſrs. Peters ſubſequent to the bankruptcy of the de- 
fendants exceeds the amount of their outſtanding acceptances by 
the ſum of 1644 J. 3 5. 2d. : but the amount of ſuch exceſs of 
dividends paid within the time of the ſtatute of limitations, giving 
credit for the dividend paid under the commiſſion againſt F. Dun- 
jp, is the ſum of 5281. only, for which the verdi& is taken. 
No final dividend has been declared under either of the three 
commiſſions of bankrupt, and all the bankrupts had ſeverally ob- 
tained their certificates before the commencement of this action. 
This ſum of 16447. 3s. 24. has been attempted to be proved 
under the commiſſion againſt the defendants, but the commil- 
ſoners rejected the proof. 

This caſe was argued on the 3d of February 1797 by Mod for 
the plaintiff and C924 for the defendants, and again on the 26th 
of Fanuary laſt by Erſkine for the former and Gibbs for the latter : 
but there being a difference of opinion upon the Bench, the caſe 
ſtood over until this day when the Judges delivered their opinions 
ſeriatim. 

LAWRENCE J. Upon this caſe the tranſaction between the 
parties is ſhortly this: 

The Peters accepted bills to a large amount for the Dunlops in 
exchange for other bills accepted by the Dunlops to as large an 
amount for the Peters', which bills were negotiated by both the 
parties. The Houſes of Peters and of Dunlaps afterwards became 
bankrupt, in conſequence of which the aſſignees of the Peters 
were obliged to pay a dividend as drawers on the bills accepted 
by Dunlops, as well as to pay the bills accepted by the Peters“; all 
which was done ſubſequent to the bankruptcy of the Dunlops : 
and the queſtion is if the certificate of the Dunleps be a bar to the 
plaintiff's claim; and I think that it is. In ſtating the reaſons 
that occur to me in ſupport of this opinion, I ſhall purſue the di- 
viſion which Mr. Gibbs made in his argument, as I think the only 
means by which the rights of the parties can be clearly ſeen 1s by 
conſidering diſtinctly the different ſums paid by the Peters' ; ard 
by this ſome of the difficulty, which ariſes from compounding 
payments depending on diſtinft contracts, will be done away. 
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If the plaintifls recover, it muſt be either the money paid in 


- - diſcharge of the acceptances of the Peters', or of the bills drawn 
OWLEY 


by them; and-Mr. Mod in the courſe of the firſt argument con. 
tended that the Peters' having lent the defendants their accep- 
tances, no debt accrued till they paid them, and on that account 
the certificate was no bar, conceiving the plaintiffs* claim to be 
founded on paying the acceptances they had made, to accommo- 
date the defendants. 

But they are not in my opinion entitled to recover the money 
paid 1 in diſcharge of the acceptances of the Peter“, inaſmuch 28 
in doing that that was only paid which the Peters engaged to do 
in conſideration of the Dunlaps having given them their accept. 
ances. The contract between the parties was, not that the Dur. 
leps ſhould repay the money which might be paid in diſcharge of 
the Peters acceptances but, that they would make themſelves 
liable by a ſimilar inſtrument to diſcharge the money ſecured by 
ſuch inſtrument; and a ſecurity for money, giving a remedy in 
caſe of non-payment, may well be a conſideration of a ſimilat 
engagement. Had there been no conſideration, the law would 
have implied a promiſe to repay : but no implied promiſe to repay 
can be raiſed where there is an expreſs contract, to which the 


party may reſort, the conſideration of which does not wholly fail, 
In Touſſaint v. Martinnant, Buller J. faid (a) “ In ancient times. 


no action could be maintained at law, where a ſurety paid the 
debt of his principal; and the firſt caſe of the kind in which the 
plaintiff ſucceeded was before Gould Juſtice at Dorchefler, which 
was decided on equitable grounds; now why does the law raiſe 
ſuch a promiſe ? becaufe there is no ſecurity given by the party: 
but if the party chooſe to take a ſecurity, there is no occaſion for 
the law to raiſe a promiſe; promiſes in law only exiſt where 
there is no expreſs ſtipulation between the parties. And though 
an implied aſſumpſit may be raiſed in caſes of expreſs contrafts, 
where the original contract is reſcinded either by ſome event pro- 
vided for by the original terms of the contract, by the ſubſequent 
agreement of the parties, or by the conſideration wholly failing, 
(in which laſt caſe where a ſum of money has been paid it may be 


recovered back in an aftion for money had and received), yet if 


the contract be open, and the conſideration does not wholly fail, 
the expreſs contract of the parties muſt be reſorted to; and here 


() Ante, 2 vol. 105. 


the 
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the conſideration does not wholly fail, for recourſe has been had 
o the acceptances of the defendants, upon which the holders of 
the bills have received a dividend from their eſtate. 
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againſt 


The fallacy of the argument, as applied to this queſtion, 1 is the Dorer. 


conſidering the Peters as lending their acceptances without any 
conſideration, without recollecting that the acceptances of the 
Duntps was the conſideration of the acceptances of the Peter“; 
züd that ſuch is a good conſideration is laid down in Ralfe v. 


Colon, 2 H. Bl. Rep. 570. That was an action brought by the | 


dawer of a bill of exchange againſt the acceptor: The facts of the 
aſe were theſe the plaintiff and defendant being deſirous of 
;-commodating each other, the plaintiff drew a bill on the de- 
enlant pay able to his order, which the defendant accepted, and 
th: defendant drew on the plaintiff for preciſely the ſame ſum 
payable 10 his order, which the plaintiff accepted, and neither had 
clects of the other in his hands. The queſtion was if the de- 
ſendant's acceptance created a debt which the plaintiff could prove 
under the commiſſion ; and the Court was of opinion “ that the 
two bills were mutual engagements, conſtituting a debt on each 
part, the one being a conſideration for the other; that the bill in 
queſtion was not given as an indemnity, which was in its nature 
conditional, but created an abſolute debt from the beginning ca- 
pable of being proved under the commiſſion, and barred by the 
certificate. And this caſe is an anſwer to Mr. Wood's propoſition, 
that there was no legal debt until the acceptances were paid, 


For theſe reaſons the plaintiff is not entitled to recover the amount 


of the acceptances of the Peters. 

Nor can the plaintiff recover the money paid in diſcharge of 
the bills drawn by the Peters', though the bills ought to have been 
pad by the Dunlaps, inaſmuch as this payment aroſe out of a 
tranſation conſtituting a debt payable in ſuturo anterior to the 
bankruptcy of the Dunlops. 

The conſideration of the Dunlops bills is the bills of the Peters”, 
and the queſtion will be juſt the ſame as if the conſideration, 
inſtead of bills, had been goods ſold, or money lent to the Dun- 


e, and the ground on which the claim of the Peters' againſt 


them is founded is that of the drawers of the bills of exchange of 
which the Dunlops were the acceptors. If the Peters had never 
negotiated theſe bills, there can be no doubt but that they might 
have proved them under the commiſſion againſt the Dunlops; and 


| the circumſtance of the Peters? having negotiated the bills will 
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If the plaintifſs recover, it muſt be either the money paid in 


- diſcharge of the acceptances of the Peters“, or of the bills drawn 


Contey by them; and-Mr. 7/74 in the courſe of the firſt argument con. 


again 


DuxLoe, tended that the Peters having lent the defendants their accep. 


tances, no debt accrued till they paid them, and on that account 
the certificate was no bar, conceiving the plaintiffs* claim to be 
founded on paying the acceptances they had made, to accommo- 


date the defendants. | 
But they are not in my opinion entitled to recover the money 
paid in diſcharge of the acceptances of the Peters, inaſmuch a 
in doing that that was only paid which the Peters' engaged to do 
in conſideration of the Dunlzps having given them their accept. 
ances. The contract between the parties was, not that the Dur. 
les ſhould repay the money which might be paid in diſcharge of 
the Peters' acceptances but, that they would make themſelves 
liable by a ſimilar inſtrument to diſcharge the money ſecured by 
ſuch inſtrument; and a ſecurity for money, giving a remedy in 
caſe of non-payment, may well be a conſideration of a ſimilat 
engagement. Had there been no conſideration, the law would 
have implied a promiſe to repay : but no implied promiſe to repay 
can be raiſed where there is an expreſs contract, to which the 
party may reſort, the conſideration of which does not wholly fail, 


In Touffaint v. Martinnant, Buller J. faid (a) * In ancient times 


no action could be maintained at law, where a ſurety paid the 
debt of his principal; and the firſt caſe of the kind in which the 


| plaintiff ſucceeded was before Gould Juſtice at Dorcheſter, which 


was decided on equitable grounds; now why does the law raiſe 
ſuch a promiſe ? becauſe there is no ſecurity given by the party: 
but if the party chooſe to take a ſecurity, there is no occaſion for 
the law to raiſe a promiſe; promiſes in law only exiſt where 
there is no expreſs ſtipulation between the parties. And though 
an implied aſſumpſit may be raiſed in caſes of expreſs contratts, 
where the original contract is reſcinded either by ſome event pro- 
vided for by the original terms of the contract, by the ſubſequent 
agreement of the parties, or by the conſideration wholly failing, 
(in which laſt caſe where a ſum of money has been paid it may be 


recovered back in an action for money had and received), yet it 


the contract be open, and the conſideration does not wholly fail, 


the expreſs contract of the parties muſt be reſorted to ; and here 


(n) Ante, 2 vol. 105. 
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the conſideration does not wholly fail, for recourſe has been had 
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o the acceptances of the defendants, upon which the holders of 


the bills have received a dividend from their eſtate. 


Cowr.ty 
againſt 


The fallacy of the argument, as applied to this queſtion, 1 is the DunLoe. 


conſidering the Peters as lending their acceptances without any 
conſideration, without recollecting that the acceptances of the 
Dunlps was the conſideration of the acceptances of the Peters“; 


z1d that ſuch is a good conlideration is laid down in Rolfe v. 


n, 2 H. Bl. Rep. 570. That was an action brought by the 
iwer of a bill of exchange againſt the acceptor: The facts of the 
cale were theſe the plaintiff and defendant being deſirous of 
zccommodating each other, the plaintiff drew a bill on the de- 
enJani payable to his order, which the defendant accepted, and 
th: defendant drew on the plaintiff for preciſely the ſame ſum 
payable 10 his order, which the plaintiff accepted, and neither had 
cllects of the other in his hands. The queſtion was if the de- 


ſendant's acceptance created a debt which the plaintiff could prove 


under the commiſſion ; and the Court was of opinion © that the 
two bills were mutual engagements, conſtituting a debt on each 
part, the one being a conſideration for the other; that the bill in 
queſtion was not given as an indemnity, which was in its nature 
condi ional, but created an abſolute debt from the beginning ca- 
pable of heing proved under the commiſſion, and barred by the 
certificate.” And this caſe is an anſwer to Mr. Wood's propoſition, 
tht there was no legal debt until the acceptances were paid, 
For theſe reaſons the plaintiff is not entitled to recover the amount 
of the acceptances of the Peters”. 

Nor can the plaintiff recover the money paid in diſcharge of 
the bills drawn by the Peters, though the bills ought to have been 
paid by the Dunlaps, inaſmuch as this payment aroſe out of a 
tranſation conſtituting a debt payable in ſuturo anterior to the 
bankruptcy of the Dunlop. 

The conſideration of the Dunlops bills is the bills of the Peters, 
and the queſtion will be juſt the ſame as if the conſideration, 
inſtead of bills, had been goods ſold, or money lent to the Dun- 
e, and the ground on which the claim of the Peters' againſt 
them is founded is that of the drawers of the bills of exchange of 
which the Dunlops were the acceptors. If the Peters had never 
negotiated theſe bills, there can be no doubt but that they might 


have proved them under the commiſſion againſt the Dunlops; and 


the circumſtance of the Peters' having negotiated the bills will 
O 03 make 
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make no difference, for the ſituation of the Peters is not worſe 
than it would have been if they had not parted with the bills, 
For if the indorſees had returned the bills to the Peters”, they would 
have ſtood juſt in the fame ſituation as if they had never Parted 
with them, and they might then have proved them under the 
Dunlips commiſſion ; and that they would have been entitled ſo 


to do, though they had not the bills at the time of the bankruptcy | 


of the Dunlops, appears by the determination of Lord C. Thurlny 
in the caſe ex parte Brymer reported in Cs. Bankr. L. 164. 4th ed. 
There one For/yth having drawn bills on Y/:kins payable to the 
order of Span who indorſed them over, Wilkins became a bankrupt, 


and afterwards Span as indorſer was obliged to take them up, and 
having been admitted a creditor under Miltins's commiſſion, ona 


petition to expunge the proof of the debt, Lord Thurlzw was of 


opinion that the debt was proveable by Span, and he diſmiſſed the 


petition and continued of the ſame opinion on a re-hearing. And 
the ſame was holden in the caſe ex parte Seddin by Lord Lough- 
borough C. 26th November 1796. Seddon and others the peti- 
tioners, having a bill of exchange accepted by one Oldham, in- 
dorſed it and delivered it to the bankrupts in conſideration of their 
promiſory note for the ſame ſum, which note they indorſed to 
Down and Co. bankers; Paty and Co. the bankrupts negotiated 
Oldham's bills, which he paid, and after the bankruptcy of Paly 
and Co. the petitioners as indorſers of the bankrupts' note were 
obliged to pay it to Down and Co.; and the Chancellor ordered 
that the petitioners ſhould be admitted creditors under the com- 
miſſion for this note. And that it is not neceſſary that ſuch cre- 
ditor ſhould be in poſſeſſion of the note at the time of the bank- 
ruptcy further appears from the caſe of Bingley and Maddiſon, M. 
1782. Co. Bankr. L. 22. where it was holden that the indorke 
of a note after the bankruptcy was a good petitioning creditor, 
Thus it would have been if the bills had been negotiated and 


returned without the indorſees proving them. And the indorſees 


proving the bills under the commiſſion will not make any diffe- 
rence, for having done that, they can only call on the Peters for 
the deficiency beyond the dividend paid by the Dunlops which i 
juſt what the Peters would loſe if they had kept the bills and 
proved them themſelves, i in which caſe the certificate would have 
barred them. Their negotiation of the bills ſubſtituted others in 
their place with reſpect to their claims on the Dunlzps, but did not 


enlarge thoſe claims. While the indorſces are holders of the bills, 
: the 
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the Peters“ have no claim whatever on the Dunlops, they have 
ransferred their right to others; and when the bills ſhall be re- 
turned upon their taking them up it will be juſt as if they had 
never parted with them, for the right to recover on the bills 1s not 
done away by negotiating them. If it were, much of the ſecurity 
which a bill-holder has would be loſt by negotiation ; for if 4. 
ſhould indorſe to B., and B. to C., and C. to D., and D. ſhould 
return the bill to C., though he poſlibly might recover againſt B. 
on the original conſideration on which the bill was transferred to 
him, yet I do not ſee what action C. could have againſt A. or the 
drawer but on the bill. That the right to ſue on the bill is not 
loſt by the indorſement is ſettled in the caſe of Death v. Serien- 
ters, 1 Lutw. 886. That was an action by the ſecond indorſee 
againſt the acceptor; and the declaration ſtated the cuſtom of 
merchants to draw bills of exchange and to indorſe them, and 
that if the acceptor fail paying the bill to an indorſee, then by the 
cuſtom if the immediate previous indorſer pay the money, the 
acceptor is liable to pay the money to that inderſer, as he would 
have been if he had not made any indorſement; judgment was 
given for the plaintiff, and affirmed in error in the Exchequer- 
chamber, where it was objected that by this means the acceptor 
would be liable to the payee and all the indorſers, and ſo be 
charged ſeveral times: but this was not allowed, for by the in- 
dorſement of the payee he was diſcharged from any payment to 
him, and by the indorſement of the plaintiff from any payment 
to him till he was again entitled to receive it by payment of the 
money to the indorſee. Now as according to this caſe the indor- 
ſer who pays is to be conſidered as having never made any in- 
dorſement, if he could likewiſe inſiſt on his having laid out 
money for the uſe of the acceptor, it would be in his power either 
to come in under the commiſſion or not as he pleaſed, and his 
debt at the ſame time might be conſidered as ariſing both before 
and after the bankruptcy. If the indorſer who pays the whole 
cannot ſue for the whole after the acceptor's certificate, he cannot 
be in a better ſituation by paying a part only inſtead of taking up 
the bill. This is an anſwer to Mr. MWood's and Mr. Erſkine's ar- 
gument of their not having the bills. 
But it has been contended that after the negotiation of the bills 
it was a. matter of contingency whether the Peters would or 
would not be ever called on to pay, and that on payment a new 
debt W as in the caſe of principal and ſurety. But this caſe is 
O 04 | diſtin- 
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diſtinguiſhable from that of a ſurety, who pays money for his 
principal after his bankruptcy; for the contract in ſuch a caſe is 
from its nature conditional, and it is a matter of uncertainty and 
contingency whether at any time my claim will ariſe on the Prins 
cipal. But that is not the caſe of the drawer of a bill, who may, 
after he has negotiated it and been obliged to pay it, maintain an 
action or ſue out a commiſſion on the bill itſelf, juſt as if he had 
never parted with it. When he takes up the bill he is referred 
back to his original contract, according to the caſe of Death v. 
Serwonters; until the bill gets back to the drawer, the acceptor is 
diſcharged with reſpe& to the drawer; when the drawer gets 
back the bill, his right revives and the bill which 1s the evidence 
of the contract of the acceptor proves that his undertaking was 
to pay a certain ſum of money at a fixed time and not on any 


contingency. In ſhort the queſtion comes to this, Whether the 


drawer of a bill of exchange, who is obliged to take it up aſter 
having negotiated it, is not confined to his attion on the bill to 
recover againſt the acceptor? And it ſeems to me that he is, for! 
ſee no reaſon to raiſe an implied aſſumpſit as for money paid by 
the drawer ſor the acceptor, when the contract ariſing out of the 
bill and the cuſtom are fully ſufficient to enable him to recover 
what he may be obliged to pay on the agceptor's refuſal. 

In addition to theſe reaſons it appears to me that a contrary 
doQrine would militate againſt the deſign of the bankrupt laws, 
which is to ſet fair traders free from the engagements they may 
have made previous to their bankruptcies; and that it will be very 
miſchievous if conſiderable dealers in trade, whoſe bills are in a 
Nate of negotiation at the time of their bankruptcies, ſhouldl be 
liable to the utmoſt amount of their bills after having given up al 


their effefts. Surely it cannot depend on the negotiation or non- 


negotiation of a bill by the payee whether a debt created anterior to 
a bankruptcy ſhall or ſhall not be barred by it. The caſes which 
preſs upon this opinion of mine are thoſe of Hawis v. Higgins (a), 
and Brooks and Rogers (b). With reſpect to the laſt, Lord Lough- 
borough, who was chief juſtice when that caſe was decided, on 
further conſideration and of the caſes which had not been men- 
tioned in the courſe of that argument, held differently in the caſe 
ex parte Seddon, which undoubtedly leſſens the force of it. I 
argued that caſe as being the caſe of principal and ſurety, and 


& (a) Ante, 4 vol. 714, (5) 1 H. Bt. Rep. 640, 
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conſidered Brooks as lending his name to Rogers to get money on 
the draft of Rogers of the Olney bank, and that in ſubſtance it 
was an advance of money to Rogers on the credit of Brooks's 
name as a ſurety to the bank: but I doubt if that argument is not 
allacious, for on Brooks's carrying the bill to the bank, the bank 
ent him the amount of it upon the ſecurity of the bill and of his 
name, and when Rogers received the money, it was a loan to him 
by Brooks on the ſecurity of the bill, on which, Brozks was en- 
titled to recover when returned to him for non-payment. As to 
the caſe of Hows and HYrggins, I ſenſibly feel the preſſure of it, 
and with the weight of ſuch an authority againſt me, I cannot but 
be apprehenſive that I have proceeded upon falſe grounds. I have 
endeavoured to diſcover wherein I may be miſtaken but wi hout 
ſucceſs, and according to the beſt judgment I have been able to 
form after much conſideration, the certificates in this caſe are bars 
to the demand. And the anſwer I give to the queſtions propoſed 
is that the plaintiff is not entitled to recover, and that a verdict 
| muſt be entered for the defendants. | | 

| GRosE, J. The right of the plaintiffs depends upon the queſ. 
tion whether the certificate of the defendan:s is a bar to the ac- 
tion; in other words whether the debt on the bills accepted by 
the defendants could be proved by the plaintiffs under the com- 
miſſion againſt the defendants. [Here Mr. J. Groſe ſtated the 
caſe.] To make the caſe more intelligible, I will ſimplify it, and 
ſuppoſe it to be a caſe on two bills accepted and exchanged be- 
tween A. and B.: it will then ſtand thus; A. exchanges his ac- 
ceptance for 3000 J. with B. for a like acceptance; M. pays his 
own acceptance; B. becomes a bankrupt and cannot pay his, in 
conſequence of which the bill-holder calls on A. the drawer, and 
he pays that which B.'s eſtate could not pay. What then is the 
ſituation of the parties? A. in paying his own acceptance has only 
performed his engagement and paid what he was bound to pay: 
but upon B.'s acceptance, on which he was the drawer, he is a 


him upon the bill ; his right of action ariſes upon the bill, and 
not upon any contract coliateral to the bill. If there had been no 
bankruptcy, and A. had in d- fault of B. paid B.'s ac. eptance, A. 
might have ſued B. as acceptor on the bill; and upon the eſtate 
of B. as acceptor of the bill he had a right o prove the money 


he had paid as drawer, To this purpole is the caſe of Rolfe v. 


Caſlen ; 


creditor on the eſtate of B.; B. the acceptor was bound to pay 
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1798. Caſton (a); where A. drew a bill of exchange on B. payable tg P 
the order of A. which, B. accepted; and B. drew a bill on 4. hi 


tes be payable to the order of B. which A. accepted, for their mutual al 
Dvxioe. accommodation, both bills being made payable at the ſame time, fi 
having the ſame dates, and containing the ſame ſums. There it 0 
was holden that the one acceptance was a good conſideration for I 
the other, and not merely an indemnity ; ſo that if either party) 


became a bankrupt the bill accepted by him might be proved | 
under his commiſſion; and that conſequently to an action brought 
on ſuch bill his bankruptcy and certificate might be pleaded in 
bar. Now apply the dottrine in that caſe to the preſent, and it 
will ftand thus; the bills accepted by the Dunlops were a good 
conſideration for the bills accepted by the houſe of Peters; the 
Dunlops having become bankrupts the bills accepted by then 
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5 might have been proved under their commiſſion; and conſe. 
- quently to an action brought on them the certificate of the de. 
a ſendants may be pleaded in bar. The argument fet up by the 
bo, plaintiff is that the right of the Peters“ does not ariſe on the bills: 
A but the fact is not ſo; the whole tranſaftion is founded on the 
£ 3 bills. The debt from the defendants to the houſe of Peters does 


not ariſe from the latter having paid their own acceptances, for 
thoſe they were bound to pay; but from the defendants having 
omitted to pay their acceptances, in conſequence of which the 
houſe of Peters were bound to pay as drawers, and are by law 
remitted to their right to recover againſt the Dunlops as acceptors, 
This is the true foundation on which the houſe of Peters could 
have any right to recover againſt the Dunleps ; and to this effect 
is the caſe of Death v. Serwonters,' 1 Lutw. 885 to 888. 4. 
draws a bill of exchange upon B. payable to C., which B. ac- 
cepts; C. indorſes it to D.: now by this indorſement B. is diſ- 
charged of the payment to C., and if D. indorſe it to E., then B. 
is diſcharged of any payment to D.; but if D. pay the money to 
E., then D. becomes again entitled to receive the money of 5. 
So if C. pay the money to D., then B. is diſcharged as to D.; 
but C. becomes newly entitled, and B. is again liable to him, but 
diſcharged againſt D. and E. So here the Dunlops not having 
paid their acceptances to the holders, the drawers were obliged to 
pay them; and when they have paid they become again entitled, 
and the Dunlops are again liable. In other words the houſe of 


(a) 2 H. Black, Rep, 570. 


Peters 
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Peters are remitted to their right on the bills, which when in the 
hands of other holders was ſuſpended as to them. Theſe are caſes 
at law, and prove the right of the Peters* on the bills. And con- 
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ſiſtent with thoſe caſes is I underſtand the practice of the Court DvnLae. 


of Chancery; according to which (as I apprehend) the Peters 
might have proved their claim upon the bills after they had paid 
what was due upon them and had taken them up. Ex parte 
Brymer, Co. Bankr. Laws, 211; and ex parte Seddon, November 
1796, before Lord Loughborough C. The petitioners there were 
creditors before the bankruptcy upon a promiſory note of the 
bankrupts for 385 J. 10s. 6d. payable to the petitioners, the 
conſideration of which was a bill drawn by the petitioners and 
accepted by one Oldham for the like ſum : at the time of the 
bankruptcy the note was not in the hands of the petitioners, ſo 
that it could not be proved at that time under the commiſſion, but 
coming afterwards to their hands the Lord Chancellor permitted it 
to be proved; for having given a valuable conſideration for it, 
there was till it was paid a debt due to them upon the note. So 
here, the Peter“ having given a valuable conſideration for the 
acceptances of the Dunlops, there was till they were paid a debt 
due to them upon theſe acceptances. Theſe caſes therefore prove 
that upon the acceptances of the Dunlops being paid by the Peters 
their right accrued on the bills; and that upon thoſe bills they might 
have proved their debts under the commiſſion of the Dunleps. 
This is the plain way of conſidering the caſe, by which I think 
the material arguments for the plaintiff are anſwered. Not that 
the caſe is without its difficulties ; and had I been compelled to 
have decided inſtantly on the former argument, thoſe of the 
plaintiff ſtruck me ſo forcibly that my opinion inclined towards a 
deciſion in his fayor. They were, iſt, That there was no cauſe 
of action till the bankruptcy. But there lies the fallacy and miſ- 
take; for the inſtant the bills were exchanged, each was indebted 
to the other in the ſum which was the amount of their reſpective 
acceplances for the counter acceptances were a good conſide- 
ration to found a debt upon on either ſide reſpectively. So is the 
caſe of Rolfe v. Caſion, 2 H. Blac. 570. 2dly, It was laid that 
the Peters have paid more than they ought to pay. This will 
always happen upon the exchange of acceptances and an inſo vency 
of one of the parties, where one has paid and the other has not. 
The ſolvent man is bound to pay his own acceptances as acceptor 


and the acceptances of the other as drawer: but the debt due to 
7 ö him 
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him from the other docs not ariſe from the payment of his ow 
acceptances, but upon bis name ſtanding as drawer on bills of 
which the other is acceptor, and which always conſtitutes a debt 
to the drawer. 3dly, It was ſaid that when the Peters paid the 
Dunlaps' ac eptances a new conſideration aroſe, to which the cer- 
tificate is no bar. To which I anſwer in the negative: the right 
of the Peters' is not founded on a new conſideration, but they are 
remitted to their old right, which ariſes on the bills and not on a 
fact collateral to the bills; and the not attending ſufficiently to 
this diſlinftion (I ſuſpect) led me at firſt into a contrary opinion, 
occahoned by comparing this caſe to that claſs of caſes where a 
man without conſideration accepts a bill which another promiſes 
to take up. There at the time of drawing the bill there is no debt 
io the acceptor; the debt accrues only by payment of the money. 
The acceptor qua acceptor can never be a creditor ; his acceptance 


- imports the adiniſhon of a debt from him to another; and when 


he has paid as acceptor, if he paid for any other perion in conſe- 
quence of any requeſt from that other, he becomes a creditor, not 
on the tace of the bill, but by a contract collateral to the bill. 
When two perſons exchange acceptances, each becomes tie debtor 
of the other upon his accepted bills, But when a man accepts 
without conſideration, he 1s never a creditor of the perſon for 
whom he accepts till he pays; from that payment ariſes the debt: 
but where the acceptances are exchanged, the debt ariſes from 
thoſe acceptances. The firſt caſes in which this claſs of men, who 
were refuled the liberty of proving under the commiſſion, were 
permitted to ſue the bankrupt alter his certificate, were cales of 
indemnity. Upon that ground were determined the caſes ex 
parte Adney, Cowp. 460. Young v. Hockley, 2 Black. R. 839. 
Chilton v. Whiffin, 3 Wilſ. ig. Vanderheyden v. De Paiba, ib. 528. 
Goddard v. Vanderheyden, ib. 262. Heſkuyſon v. Woodbridge, M. 
24 Geo. 3. Dougl. 166. n.; all which were actions by acceptors 
againſt the drawers on promiſes of indemnity, 1. e. to repay the 
acceptors if the drawers did not take up the bills when due ; and 


Taylor v. Mills and another, Cowp. 525. which was an action 
on an indemnity bond. The caſe ex parie Adney was this; A. in 


conſideration of 11. 105. 7d. received of B. undertook in writing 
to make himſelf liable for the due payment of a note upon which 
H. was indebted to B.: A. before the note was due became bank- 
rupt; held that A.'s undertaking was a collateral engagement only 


reſted 


in caſe H. ſhould not Pay the note when due; conſequently as it 
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reſted in contingency whether it would ever become a debt or 
not, it could not be proved as ſuch under A.*s commiſſion, Here 
in reſpekt to the Peter:“, as drawers of the bills, the debt was 
certain and exiſted at the time of the bankruptcy, although the 
bills were in other hands. 

As to the caſes of Breokes v. Rogers, and Hows v. Miggins, this 
caſe has been reſerved for the purpole of reconſidering them. The 

entlemen in the Court of Chancery conceive that thoſe deciſions 

are directly in oppoſition to their daily practice. And of the caſe 
of Brooks v. Rogers it is remarkable that the Lord Chancellor, who 
in 1791 determined that caſe as Chief Juſtice of C. B., ſo doubted 
of it, that upon reconſidering it in the caſe ex parte Seddon he 
overruled it and permitted the debt to be proved. The caſe 
of Howis v. Wiggins came on before this Court upon a mo- 
tion for a new trial; and poſſibly under a miſapprehenſion of it, 
I conſidered it as a caſe of indemnity ; and the ground on which 
the rule was refuſed was on a ſuppoſition that Vanderheyden v. 
De Paiba, which was a caſe of indemnity, was in point. I then 
conſidered Howrs the plaintiff and payee of the two promiſory 
notes as having indorſed them as ſurety for the defendant, with 
4 view to give credit to the notes, and without any conſideration 
given to him for ſo doing. In any other way of conſidering that 
caſe, I think it is not to be ſupported. It ſeems therefore in this 
way of conſidering the queſtion that by the deciſions both at law 
and in the Court of Chancery the debt accruing upon the accept- 
ances was a debt at the time of the bankruptcy, and as ſuch might 
have been proved under the commiſſion; and that therefore the 
certificate is a bar. And in ſo deciding, the Court is furthering 
the intention of the legiſlature in favour of bankrupts, whoſe plan 
it was to liberate that claſs of men from their debts before in- 
curred, which would be very much obſtructed if in a caſe like 
the preſent a bankrupt were, aſter giving up his all, to be liable 
to demands for theuſands of pounds accrued due upon acceptances 
before his bankruptcy. 

ASHHURST J. This was an action brought by the plaintiff 
againſt the defendants for money paid laid out and expended for 
their uſe. The defendants pleaded the general iſſue, and their 
bankruptcy and certificates, and that the cauſe of aQion accrued 
before their reſpective bankruptcies. The facts of the caſe are, that 
in the year 1785 an exchange of bills to a large amount took 
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between them to the amount of 3000 J. each, without any other 


mutual acceptances, and it was agreed that each party were 10 pay 
their own acreptances. The Peters before they became bankruptz 
paid ſeveral bills drawn upon them by the Dunlops, and the reſt 
of the Peters acceptances were proved and diſcharged under their 


commiſſion. But the whole of the Dunlops acceptances remained 


unpaid a conſiderable time after the bankruptcy of all parties; 
and the eſtate of the Peters, beſides paying their acceptances, was 
in advance by payments made ſubſequent to the bankruptcy of 
the Dunlops for them in the ſum of 528 J., for which the verdi 
was taken in this cauſe. | 

The queſtion is, Whether at the time of the bankruptcy 
of the Dunlaps that ſum was or was not a debt proveable 
under their commiſſion? and according as this is decided, the 
conſequence will follow of courſe, whether the debt is or i; 
not barred by the bankruptcy and certificate. It is a general 
rule of law that where one man pays a debt for ahother which he 
was liable to pay, that is money paid for his uſe, and gives a new 
cauſe of action to the party ſo paying. The queſtion is, whether 


this caſe comes within that rule. Here there was no other con- 


{ideration than the mutual acceptances, and it was part of the 
original agreement that each was to pay his own. Then taking 
that to be the tranſaction, there could not be ſaid to be any 
debt exiſting by or from either party, provided they had kept 
to their ſeveral ſtipulations, and had each paid their own accept- 
ances; conſequently no debt could ariſe but by future failure of 
the parties. And it is laid down in Chilton v. WYhiffin (a) that no 
debt can be barred but what was contracted with certainty before the 
act of bankruptcy. This caſe ſeems to me to be the ſame in effei 
with that of Young and another v. Hockley (B). There the defendant 


drew a bill of exchange on the plaintiffs payable to his own order; 


the plaintiffs at the defendant's requeſt and on his promiſe to 
indemnify them accepted the bill, which becoming due after the 
defendant's bankruptcy the plaintiffs paid it to prevent being 


ſued; and it was holden that they could not prove this as a debt 


under the commiſſion, and therefore that the defendant could not 
plead his certificate in bar of the action on the promiſe to indem- 
nify. The caſe alſo of Taylor v. Mills and another (c) ſeems 
very appoſite to the preſent, where it was holden that a ſuret) 


(%) 3 Fg. 17. (5) 3 Wilſ. 346. (e) Corp. 525. 
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in a bond who pays the debt after a commiſſion of bankrupt iſſued 


zoainſt his principal is not barred by the certificate, though the * 


penalty of the bond was forfeited before. And Lord Mansfield 
{aid that at the time of the bankruptcy the defendants were not 
indebted to Taylor; he clearly therefore could not come in as a 
creditor under the commiſſion; he was not damnified at that time; 
and till damnified, which he could not be till he had been called 
upon and had paid, he could not bring an action. He ſaid fur- 


ther, that the caſe did not ſeem to him to be different from any 


where the cauſe of action, though it ariſe after the bankruptcy, 
is foun led on a pre-exiſting ground. And the other judges were 
of the ſame opinion. The caſes of Chilton v. Whiffin (a), and 
Vanderheyden v. De Paiba (5), which are not denied to be law, 
affirm the ſame principle; and ſo does the caſe of Howrs v. Mig- 


gins (c). Now here the debt could never ariſe but by the failure | 
of one of the parties to fulfil this engagement; and that did not 


happen till after the bankruptcy of the Dunlops, till when the 
debt was not aſcertained. 

This caſe therefore ſeems to fall exactly within the principle 
aid down by Lord Mansfield in Taylor v. Mills. It is the com- 
mon caſe where the cauſe of aCtion ariſes after the bankruptcy, 
though founded on a pre-exiſting ground; and therefore this 
demand could not legally be proved under the Dunlops' com- 
miſſion. Indeed it is ſtated as a fact in the caſe that the com- 


miſſioners rejected the proof; and I think they did right, becauſe 


at the time of the bankruptcy of the Dunlops the eſtate of the 
Ptters' had not paid nor aſcertained the debt due from the Dun- 
ps, which they were afterwards obliged to do in conſequence of 
te Dunlops not paying their acceptances agreeably to their under- 
taking. And if at the time of the bankruptcy of the Dunlaps 
there was not ſuch a debt aſcertained as was proveable under the 
commiſſion, but it only aroſe afterwards upon a contingency, it 
will conſequently not be barred by the certificate; and therefore 
am of opinion that the poſtea ſhould be delivered to the 
plaintiff, | 

Lord KEN VON Ch. I. This caſe has remained for judgment 
longer than we wiſhed. It is always expedient (if it can be ef- 


fetled) to decide on the intereſts of parties immediately, and 
(%) 3 Nil. 117. ) B. 528. (c) Ante, 4 vol. 214. 
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particularly in caſes of bankruptcy, becauſe it lets in a more ſpeedy 
arrangement of the bankrupt's eſtate. The delay 1 in this caſe has 
not ariſen from a want of our conſidering it again and apain, but 
from a hope that we entertained of at length arriving at the ſame 
concluſion. It is not however in the nature of the mind of 
men always to ſee every part of an intricate argument in the 


ſame light; and when we do not, it is a duty we owe to the 


public to ſtate the grounds of our opinion. If the ſyſtem of 
the bankrupt laws had not been framed, it might perhaps appear rea. 
ſonable to enact that a bankrupt, who has dealt fairly by his 
creditors and has parted with all he has in the world, ſhould be 
delivered from every obligation he had made prior to his bank- 
ruptcy. But it is now too Jate to cancel, on ſuch a principle, all 
the deciſions at one ftroke. It is clear that a bankrupt, who has 
acted moſt fairly, may, in a variety of inſtances ſtill remain liable 
on contracts made before his bankruptcy. It is extremely clear 


that where a bankrupt has taken a leaſe and entered into cove- 


nants for payment of rent and for repairing, &c. though the leaſe 
is taken from him and blended with the general maſs of his pro- 
perty and divided among bis creditors, yet his certificate will not 
deliver him from his liability to perform the covenants contained 
in that leaſe. 

The bankrupt's remaining ſtill liable, and the creditor not being 


able to prove his debt under the commiſſion, are convertible terms. 


Then could this debt have been proved under the Dunleps' com- 
miſſion? if it could, their certificate delivers them from it ; if not, 
the certificate does not deliver them. Without repeating the fads 
of this caſe, or noticing each particular caſe alluded to, I will 
aſſume this as a principle, which is ſettled by the caſe of Grddard 
v. Vanderheyden and ſome of the other cafes already mentioned, 
that where a man enters into an obligation as ſurety (and there 


is no neceſſity for an abſolute promiſe, an implied promiſe has 


the ſame conſequence in law) for another, and is after the bank- 
ruptey of the other called on to pay money in diſcharge of the 
obligation entered into by him for the bankrupt, a cauſe of ation 
accrues to him which 1s not barred by the certificate. The way 
in which I have conſidered this queſtion leads me to draw the 


fame concluſion that my brother Aſohunſt has drawn, without en- 


countering any deciſion. When theſe bills were drawn and ac- 
cepted, 92 conſtituted an obligation on the acceptors, by 3 
2 they 
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my 


they were primarily liable to pay the perſon who ſhould have a 


title to the bills and be in a condition to call for payment of the ——— 


money: but they only conſtituted an obligation to the amount of 


money, they the acceptors (the principal debtors) were diſcharged 
from every obligation. The holder of the bills tacitly engaged 
firſt to apply to the acceptors for payment, and on their failure 
only to reſort to the drawers or indorſers. I lay out of my con- 


ſideration the caſes ex parte Brymer and ex parte Seddon, becauſe 


they only ſhew that though the indorſer of a bill of exchange was 
not in poſſeſſion of the bill at the time of the bankruptcy, yet if he 
gets poſſeſſion under a perſon who had a legal title to it he may 
come in and prove his debt under the commiſſion ; he is then 
(as my brother Grsſe obſerved) remitted to his former title: but 
J yield to that propaſition with this qualification, that he has a 
right to call on the acceptor for payment if the acceptor has not 
been called on by ſome perſon who had a better right to require 
payment, for if the acceptor has paid he is delivered from all 
reſponſibility. and cannot be again called upon to pay the bill. 

Then let us conſi.ler what the preſent caſe is; the holders of theſe 


bills have made uſe of them up to their extent, and proved them 


under the commiſſions againſt the Dunlops, the acceptors. And 
aſter the eſtate of the Dunlops has been called upon to pay divi- 
dends up to the extent of theſe bills, ſhall it be permitted to an- 
other perſon, who gets poſſeſſion of the bills, to come upon the 


ellate of the Dunlops again? That would be charging the eſtate 


of the Dunlops twice for the ſame debt. Proving the debt under 
the commiſſions againſt the Dunlops and receiving a dividend was 
equivalent to payment. If that be ſo, there is an end of the 
queſtion beyond all doubt ; for here the holders, having a legat 
right to the bills, obtained ſatisfaction from the eſtate of the 
Dunlaps, not indeed in monies numbered, but ſuch a ſatisfaction 
28 the law has pointed out in this caſe: the acceptors were then 
delivered from all liability under the bills. But then aroſe another 
liability, in conſequence of the Peters having become ſureties for 
the acceptors; when the drawers paid the bills, they had a right 
to call on the acceptors for whoſe uſe they had paid that money as 
for ſo much money paid laid out and expended for their uſe. 
before ſtated, and on that I rely, that when the ſecurity of a 
bill is given, the acceptor is the principal debtor ; to bim the 
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holder muſt firſt apply, and on his failure the holder may have 
recourſe to the drawer. But here down to the time of the bank. 
ruptcy of the defendants, it was impoſſible for the houſe of Peters 
to call on the eſtate of the Dunlaps for payment. If the bills, 


though once negotiated, had come back again to the Peters, they 


would have been remitted to their better right, and might have 
proved their debt under the commiſſions againſt the Dunlky:: 
but as the bills were not in the hands of the Peters“ at that time, 
and were put in force againſt the eſtate of the Dunlps by the 


_ perſons who had the legal right to them, the Peters' could not 


prove theſe bills again under the ſame commiſſion. Whether 


or not the Peters could have proved theſe bills under the Dun. 


I:ps* commiſſion will be ſeen by conſidering whether or not 
they could have maintained an action at law againſt the Duni: 
before the bankruptcy: had ſuch an action been brought, it 
would have been an anſwer to it to have ſhewn that the bills 
had been already paid by the Dunlaps. The eſtate of the Dur- 
lops having once paid theſe bills, I cannot conceive how the 
Dunl:ps could be again liable on the bills; and yet the affirmative 


of that propoſition muſt be eſtabliſhed before any fair oppoſition 


can be made to the preſent action. As it is clear that the Peterr 
could not have brought any action againſt the Dunlaps on theſe 
bills before the bankruptcy, it ſeems to follow that having been 
called upon after the bankruptcy of the Dunlaps to pay this money 
which the Dunleps were bound to pay, the right of action acerued 
to the Peters only on payment after the bankruptcy, on the ſame 
ground that a ſurety, who pays money for his principal aſter his 
bankruptcy, may ſue the principal, and the debt is not barred by 
the bankruptcy and certificate of the principal. 

I am therefore of opinion that the plaintiff is entitled to jutg: 
ment. But as the Court are equally divided, no judgment can * 
given in this caſe. 
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The Mayor &c. of Lox DON againſt Col. x and Others. 


| COVENANT by the leſſors againſt the aſſignees of the leſſees. 


The declaration ſtated that by an indenture made on the 25th 
of February 1777 at London the plaintiffs demiſed to P. Longes 
and others, truſtees for the Artillery company, © All that piece or 
parcel of ground being part of the ground called or known 1 by the 
name of the Artillery Ground, and heretofore part of the field 
commonly called or known by the name of Bunbill Field in the 
pariſh of St. Luke in the county of Middleſex,”” tor 60 years 
under the yearly rent of 5 J. for the firſt 30 years and 20 J. per 
annum for the remainder of the term; in which leaſe were con- 
tained ſeveral covenants on the part of the leſſees, one of which 
was that the captains of the trained bands of the city ſhould and 
might from time to time when and ſo often as it ſhould ſeem good 
to the Lord Mayor of the city or to the ſaid captains have free 
liberty of ingreſs egreſs and regreſs together with the trained bands 
to muſter train and exerciſe the ſaid trained bands upon the ground 
demiſed, without any charge for the fame, and without any let 
ſuit trouble denial &c. by the leſſees &c. That by virtue of that 
demiſe the leſſees entered; and on the firſt of December 1796 at. 
Lindon aforeſaid all their KATE right title &c. in and to the ſaid 
demiſed premiſes by aſſignment theresf then and there duly made 
came to and veſted in the defendants ; by virtue of which aſſign- 
ment they afterwards entered &c. Then it ſtated certain breaches 
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of the covenant, that the captains of the trained bands had not 


had free liberty of ingreſs egreſs and regreſs together with the 
trained bands &c., for that C. Porter and T. Jennings two of the 
faid captains were on ſeparate days prevented by the defendants 
entering on the ſaid ground for the purpoſe of training muſtering 
and exerciſing the ſaid trained bands &c. 

To this the defendants put in nine pleas, among which were 


the following; that the leſſors did not demiſe to the original leſ- 
ſees modo & forma ; that the eſtate &c. of the original leſſees did 
not come to or veſt in the defendants by aſſignment modo & 


forma ; and that the ſaid captains had free ingreſs &c. 


Iſſues were joined on all theſe pleas, and found for the plain- 
tiffs on the trial in London, ſubject to the opinion of this court on 
, cale reſerve). The only queſtion in that caſe was whether the 
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militia of Ln, raiſed by the ſtat. 26 Geo. 3.c. 92. in lieu of the 
trained bands, could or could not be exerciſed in the Artillery 
Ground within the meaning of the covenant contained in the leaſe 
of 1777? This Court, being clearly of opinion that they might, 
ordered the poſtea to be W to the plaintiffs in the laſt 
term. OS 

Aſter the above caſe was Aiſpoſed. of the defendants . in 
the laſt term to arreſt the judgment, on the ground that the action 
was Jocal and ſhould have been tried in the county of Middl: her 
where the land was ſituate, on the authority of Barker v. Daner; 
Carth. 182; 1 Show. 191; 3 Mad. 337. and Salk. 80. 

Gibbs, Fackſen, and R. Smith, now ſhewed cauſe againſt thet 
rule. Firft; the foundation of the application fails, becauſe it is 
not expreſsly alleged in the declaration that the land lies in the 
county of Midaleſex, or out of London. It is not ſtated that the 
Artillery Ground, the land demiſed, lies in Mzddleſex, but merely 
that formerly it was part of a field commonly called Bunhill Field 
in the pariſh of St. Luke, in the county of Middleſex ; which is 
nothing more than that the ground was reputed to lie in Middle 
ſex. And if it be doubtful whether the land lie in Middleſex or 
London, that alone is a ſufficient reaſon for diſcharging the rule; 
for unleſs it clearly appear on the record that there has been a 


mis- trial, the plaintiffs are entitled to their judgment. But, ſe- 


condly, if the land demiſed be locally ſituate in Middle eſex, two of 
the iſſues joined in this caſe were on facts alleged to have happen- 
ed in London, and therefore were properly tried in London. The 
firſt is on the demiſe made at London; the ſecond alſo is on the 
aſſignment made at London; for in the declaration it is alleged 
that the demiſe was made at London, and the aſſignment at Lon- 
don aforeſaid, and the pleas deny both thoſe allegations modo et 
formi. And if only one of the material facts on which the ac- 
tion is founded aroſe in London, the plaintiff had his option either 
to bring his action there or in the county where the other fafts 
happened. In Bulwer's caſe (a) the rule is clearly laid down, 
« In all caſes where the action is founded upon two things done 
in ſeveral counties, and both are material or traverſable, and the 
one without the other doth not maintain the action, there the 
plaintiff may chooſe to bring his action in which of the counties 


he will (5).” This rule has always been acted upon, and was 


(a) 7 Co. 2. a. (5) See alſo. Scott v. Breſt, ante, 2 vol. 241. per Afthurſt ]. 
9 | particu- 
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be particularly recognized in Greg/on v. Heather (a). Thirdly ; but 1798. 
ry even if the action were improperly brought in London, the de- 
le fendants ſhould have demurred and cannot take advantage of this ee 6 
t, objection after verdict by reaſon of the ſtat. 16 C17 Car. 2. Lox por 
ſt . 8. which enacts that if any verdi& ſhall be given in any Sr 
| action &c. judgment thereupon ſhall not be ſtayed or reverſed 
n « for that there is no right venue, ſo as the cauſe were tried by a 
n jury of the proper county or place where the action is laid.” And 
x though it was at firſt doubted whether that act only applied to 
5 thoſe caſes where there was a wrong venue in the right county or 
to thoſe where the caufe had been improperly tried in the wrong 
t county, it has been ſolemnly adjudged that the latter is the true 


; conſtruction of the act. Craft v. Boite, 1 Saund. 246; 1 Ventr. 22; 
; and Sir T. Raym. 181; 3 Saſk. 364. 2 Vin. Abr. 334. Chew v. 
: Briggs, 12 Mod. 7; Santler v. Heard, 2 Bl. Rep, 1033. per 
; Blackfne J; and the Mayor &c. of Berwick v. Ewart, ib. 1071. 
per Gould J. The only cafe 1n which a contrary rule was adopted 
| is that of Thurſby v. Plant (6b); for the caſe of Barker v. Damer, 
on the authority of which this rule was obtained, is diſtinguiſlr- 
able from the preſent ; in that caſe there was a plea to the juriſ- 
| diftion of the court, and a demurrer to the plea, ſo that the 
Rat. 16 & 17 Car. 2. could not apply to it. And of Thurſby v. 
Plant it is ſufficient to obſerve, 1ſt, that it was decided before 
that of Craft v. Boite and the other caſes above referred to in 
which a contrary rule was eſtabliſhed ; and adly, it was argued 
when the ſtat. 16 & 17 Car. 2. was ſuſpended ; for that act had 
force at firſt only for three years and to the end of the ſeſſion of 
parliament afterwards; and though the ſtatute was afterwards 
revived and made perpetual by ſtat. 22 & 23 Car. 2. c. 4., it's 
operation was ſuſpended when Thurſby v. Plant was decided. 
And if this defect of mis-trial (if any) were not cured by the 
ſat. 16 & 17 Car. 2., it clearly was cured by a ſubſequent flat. 
5 Geo. 1. c. 13, which enacts that where any verdict has been or 
ſhall be given in any action &c. the judgment thereupon ſhall not 
be ſtayed or reverſed for any defect or fault either in form or ſub- 
ance in any bill, writ original or judicial, or for any variance in 
ſuch writs from the declaration or other proceedings. French q. t. 
v. Wiltſhire, 2 Str. 1085. 


I (a) 2 Ser, 727 and 2 Ld. Raym. 1455. (C) 1 Saund, 237, 1 Sid. 401. 1 Lev, 
259; and 2 Keb. 439. 448. 468. 492. EEE 
-EÞ'3 Erſkine, 
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CASES IN EASTER TERM 


Erfline; 1 and Garret, in ſupport of the rule, Firſt, it 
does ſufficiently appear that the premiſes, in reſpect of which the 
action is brought, lie in Middleſex. The reputation is only an. 
nexed to the name, not to the locality, of the place ; it is alleged 


in the declaration that the Artillery Ground is part of Bunbill 
Field, which Bunhill Field is in the county of Merddleſex. Se. 


condly ; this being an action of covenant againſt the aſſignees of 
the leſſees, it ſhould have been brought in Midaleſex where the 
land lies; for this is an action founded, not on any privity of con- 
tract but, on a privity of eſtate only. This therefore is as much 
a local adion as an ejectment, which muſt be brought in the 
county where the lands are fituate, otherwiſe it is error on the 
record. In Way v. Yatl (a) Lord Holt ſaid that, the action being 
brought againſt the aſſignee of the leſſee, © it was grounded upon 
the privity of eſtate which 1s local, and therefore to be brought 
where the land lies.” And as the aſſignees of the leſſees are not 
liable on any privity of contract, it is immaterial in what place 
the demiſe and aſſignment were made. Thirdly; then if this 
were a defect originally, it is not cured by the ſtat. 16 & 17 Car. a., 
which only applies to caſes where there was an improper venue in 


the right county, for before that ſtatute it was neceſſary to award 


the venue from the particular hundred. And the act expreſsly ſays 
ic but that all ſuch omiſſions variances defects and all other mat- 
ters of the like nature not being againſt the right of the matterof 


the ſuit, nor whereby the iſſue or trial is altered, ſhall be amended 


by the judges of the courts where ſuch judgments are or ſhall be 
given;” evidently meaning that the trial ſhould ſtill be in the 
proper county. Such was the conſtruction put on the ſtatute in 
Barker v. Damer, which caſe was afterwards recognized by Halt 
Ch. J. in 6 Med. 194., where he ſaid © your caſe of Barker v. 
-Damer is' good law.” That this was the intention of the Legi- 
ſlature is further manifeſted by adverting to the ſtat. 21 Fac. I. 
c. 13. *an act for the further reformation of jeofails, which ſay? 
that no judgment ſhall be ſtayed “by reaſon the viſne is in ſome 
part miſawarded or ſued out of more places or of fewer places 
than it ought to be, ſ as ſome one place be right named.” And 
with regard to the ſtat. 5 Geo. 1. c. 13. that is only applicable to 
caſes where there is ſome defect in the writ or variance between 
the writ and declaration or other proceedings, but does not ex- 
tend to caſes where there has been a mis-trial, | 
wy 1 | Lord 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


Lord KEN YON Ch. Fx, Had it not been for the caſe alluded 
to by the defendant's counſel, it would not have occurred to me 
that this was a local adlion. An attion, the fruit of which is the 


ddivery of the land itſelt, is neceſſarily local, becauſe the poſſeſſion 
of land ſituate in one county cannot be delivered by the ſheriff of 


another. But greet inconveniences would follow a determination 
that an aftion af covenant, where damages only are to be reco- 
vered, muſt be bronght in the county where the lands, in reſpett 
of which the covenant was made, are ſituate, We have valuable 
poſſe ſſiuns in d:Rant parts of the world, particularly in the Mes 
India iſlands, great part of which is transferred from hand to hand 
in this country; and if no action could be brought here on the 
covenan:s contained in ſuch conveyances, there would be a failure 
of juſtice. Without diſcuſſing that point however, I think there 
is great weight in all the anſwers given to this application by the 
counſe] for the plaintifls. In the firſt place, it does not clearly 
appear that the land lies in the county of Middleſex: it is de- 
ſenbed as heretefore part of a field in the pariſh of St. Luke in the 
county of Middleſex: but for any thing that appears on this re- 
cord this field may have changed its juriſdiftion; ſo lately as in 
tie reign of Henry VIII. pait of Cheſler was taken out of that 
county, and the ſame thing has happened in ſeveral other coun- 
ties. At the moſt the words uſed in this declaration are equivocal. 
The next anſwer alſo has great weight, Here one iſſue was on 
the fat of the execution of the deed in London on which the ac- 


tion is brought; that iſſue was properly tried in London. What is 
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ſaid on this ſubjett in the cafe cited from Strange (a) is pointed; 


4% Cg. Buluer's cale is expreſs that where matter in one county 
in dependent on matter in another county, the plaintiff may lay 
his action in ei her. Ii per Curiam: The law is certainly ſo.” 
Then conſider the effect of the ſtat. 16 & 17 Car. 2.: that would 
little deſerve the name of an omnipotent act, as it has ſometimes 
been called, unleſs it would cure ſuch an objection as the preſent 
that is taken merely to elude the juſtice of the caſe. But I think 
that that act has cured this defect, if it were a defect; and 1 can- 
not expreſs myſelf in better terms than Kelynge CE. J. and Rainſ- 
ford and Moreton Juſlices did in one of the caſes (5) cited, who ſaid 
that « the words of the ſtatute were plain; that the iſſue was 
tried by a jury of the proper county where the action was brought, 


(a) LN Str. 727. (3) I Saund, 247, 8. 
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1798. which was within the expreſs words of the ſtatute, and (as they 
conceived) within the intent of the ſtatute.” 


| oa | r A$SHHURST ]. declared himſelf of the ſame opinion, 
1 SCnosE J. This rule was obtained principally on the authority | 
ann 


Core, of Barker v. Damer: but on referring to that caſe it appears that 
the queſtion aroſe on a demurrer and not on a mo ion in arreſt of 
Judgment. I admit that where an action of covenant is brought 
on a privity of eſtate, and not of contraft, the action mult be 
brought in the county where the lands lie: if it be not brouglt 
there, the defendant muſt take advantage of it before verdid, 

otherwile the defect is cured by the ſtat. 16 & 17 Car. 2. In ad. 
dition to the caſes cited there is another of Adderley v. Wiz, 
2 Lev. 164, where an iſſue having been tried in London ona 
ſeoffment of lands in Oxford/hire a motion was made in arreſt of 
judgment becauſe the action was local and ought to have been 
brought in Oxfordſhire, but & per Vaughan Ch. J. & Curiam re- 
ſolved this is cured by the ſtatute of Jeofails 17 Car. 2. by the 
expreſs words thereof, being tried in the county where the action 
is brought;“ and they referred to the caſe in 1 Saund. 246, The 
caſe in Levintz is therefore applicable to the preſent ; becauſe it 
ſhews that even in caſes where the action is local, the objeflion 
that it has been tried in another county cannot prevail on a mo- 
tion in arreſt of judgment. 

LAWRENCE J. The rule laid down in Bulwer”s caſe gives a 
deciſive anſwer to this application; it ſhews that where ſeveral 
material facts ariſe in different counties the plaintiff may bring his 
action in either. The inſtance of an ejectment, to which this 
caſe has been compared, is very diſtinguiſhable from this; there 
if the action is not brought in the proper county, a difficulty 
would ariſe with reſpect to the execution, for the ſheriff of one 

county cannot deliver the poſſeſſion of land in another, Then 
D with regard to the effect of the flat. 16 C17 Car. 2.; the de- 
| fendant's counſel wiſh us to put a conftruftion on it different from 
that which it has received in the ſeveral deciſions alluded to by the 
other ſide: but in thoſe caſes (a) it was ſolemnly decided that that 
ſtatute remedied ſuch a defect as that complained of in the preſent 

caſe. | 
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Rule diſcharged. 


() The ſame point was ruled in Leving v. Lady n 1 Ld. Raym. 330. 
Cart. 448., and alſo in the caſe of The Bailiffs and Citizens of the City of Litch 
fieid v. Slater, Mich, 17435 C. B. after a conſideration of all the authorities. 


IN THE THIRTY-EIGHTH YEAR or GEORGE III. 


Roz on the Demiſes of ELIZABETH SHEERs and JohN 
Mawsox and Maxy his Wife againſt WILLIAM IEx- 
FER V, RICHARD BuTLER, and ELIZABETH GooDyER, 


HE following caſe was frond on the trial of this S 
1 at the laſt ſummer Warwick aſſizes for the opinion of this 
Court. | 

. Goodacre, being ſeiſed in fee of the premiſes in queſtion, by 
will dated 20th May 1754 deviſed to his wife 4. Goodacre for life, 
after her deceaſe to his daughter Mary Frifwell wife of M. Friſ- 
well for life, and after her death to his grandſon T. Frifwell ſon 


of W. and M. Frifwell and to his heirs for ever; © but in caſe 


his ſaid grandſon T. Fr:iſwell ſhould depart this life and leave no 
ſue, then (his will was) that the ſaid dwelling-houſe &c. ſhould 
be and return unto Elizabeth Mary and Sarah the three daugh- 
ters of W. and M. Friſwell or the ſurvivor or ſurvivors of them 
to be equally divided betwixt them ſhare and ſhare alike;” never- 
theleſs his will was that the ſaid premiſes ſhould go to his ſon W. 
Coadacre for life immediately aſter the deceaſe of his wife A. Good- 
acre, «and after his deceaſe the ſaid premiſes and every part 
thereof to go as above-mentioned to his daughter M. Friſiuell and 
her ilſue as aforeſaid. On the deviſor's death in 1757 his wife 
A. Goodacre entered, and continued in poſſeſſion until her death 
in April 1762, when V. Goodacre the ſon entered. In Trinity 
term 1764 the ſaid Mary Frifwell the daughter, (her huſband 
being then dead) Thomas Fr:ifwell the grandſon and V. Goodacre 
levied a fine of the premiſes in queſtion, the uſes of which were 
declared to be to E. Inge to make him tenant to the præcipe in 
order that a common recovery might be ſuffered; in the Trinity 
term following a recovery was ſuffered, and the uſes were declared 
to be to T. Goodacre and T. Cater his truſtee, who afterwards 
conveyed the premiſes to . Jeffery one of the defendants. T. 
Friſwell, the deviſor's grandſon, died in September 1766 unmar- 
ried and without iſſue, never having been in the poſſeſſion of the 
premiſes. Mary Frifwell, the daughter, died in February 1779. 

And V. Goodacre, the laſt tenant for lite, died in March 1795. 
Sarah Friſwell, one of the daughters of W. and M. Frifwell, died 


in duguft 1732: Elizabeth another of the daughters and one of 


the 
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the leſſors of the plaintiff married Sheers and ſurvived him; 
Mary the third daughter married F. Mawſon, and they are the 
other two leſſors of the plaintiff. The above defendants are te. 


Jerrzzx. nants in poſſeſſion of the whole of the premiſes. An attual entry 


was made by the leſſors of the plaintiff after the death of I. 


Goodacre and before the day of the demiſes laid in the decla- 
ration. 
This caſe was argued in laſt Michaelmas term ho | 
Reader for the plaintiff. The queſtion is, Whether Thomas Friſ. 
well the grandſon took an eſtate tail, or a fee defeaſible on the 
event of his leaving no iſſue at the time of his death ? The eſtate 
is firſt given to him and his heirs for ever; „ but in caſe he ſhould 
depart this life and leave no Iſſue, then over. The queſtion then 
is, Whether by thele latter words the deviſor intended the remain- 
der over to take effect after an indefinite failure of iſſue of T. E, 
or only in caſe he ſhould die without leaving iſſue at the time of 
his death? If the former, then indeed T. F. took an eſtate tail, 
which is barred by the fine and recovery ; if the latter, then the 
deviſe over is good by wzy of executory deviſe. The firſt words 
of limitation would certainly carry the fee. It is true that their 


general operation may be confined by ſubſequent words to carry 


only an eſtate tail. but the Couit muſt ſee clearly that ſuch was 


the intention of the deviſor. Now here the intention appears 


clearly to have been not to give T. F. an eſtate tail, but to confine 
the words © and leave no iſſue to the time of the death of T. F.; 


and ſuch alſo is their grammatical conſtruction. If this were the 


caſe of perſonalty it would be perfectly clear; for ſince the caſe 
of Forth v. Chapman (a) to the preſent time ſuch words have al- 
ways been conſtrued to mean, leaving iſſue at the ime of the 
death of the firſt taker. It was ſo held in Atkinſon v. Hutchin- 
fon. (), and Read v. Snell (c). It is true that Lord Parker in 


Fortb v. Chapman took a diſtinQion in this reſpe& between a de- 


viſe of a freehold and of a chattel intereſt ; ſaying that the rcalon 
why a deviſe of a freehold to one for life, and if he die without 
iſſue then to another, is determined to be an eſtate tail, is in 
favour of the iſſue, that ſuch may have it. But then it is to be 
obſerved there was no expreſs deviſe to the iſſue of the firſt taker; 
and therefore if the firſt taker did not take an eſtate tail the iſſue 
would have nothing, which would have been contrary to the 


(5) 3 P. Wm, 258. (5) 2 All. 642. 


(s) u P. Wms. 663. 
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apparent intent of the deviſor. But here it is not neceſſary to 1798. 


make ſuch a conſtruction in favor of the general intent, becauſe 
1 ſufficient eſtate is given to the anceſtor to carry it to his iſſue 


| Rox 
again 


he had any. Belides, the diſtinction above alluded to was re- IT T EAX. 


jetted by Lord Kenyon in Porter v. Bradley (a), which reſtored 
the law upon that ſubject to its true ground, viz. the intention of 
the deviſor. In theſe caſes the Court will not give an artificial 
meaning to words in order to defeat the intention of the deviſor ; 
though in ſome caſes they will conſtrue words, which are properly 
words of limitation, to be words of purchaſe, in order to effec- 
tuate the intent. Bagſhaw v. Spencer, 1 Vez. 147. Hodgſon v. 
Anbreſe, Dougl. 341. The caſe before cited of Porter v. Brad- 
ly (a) is directly in point. There lands were deviſed to A. and 
bis heirs, and if he die leaving no iſſue behind him, then over; aud 
the limitation over was holden to be good by way of executory deviſe. 


It is true that ſome weight was laid on the words © behind 


lim,” as confirmatory of what the deviſor intended; but Lord 


| Kenyon expreſsly ſaid that even if the firſt words only had 


been uſed, viz. © leaving no iſſue,” they muſt be reſtrained 
to leaving iſſue at the time of his death, according to Lord 
Macclesfield's opinion in Forth v. Chapman. Now here that 
intention. is manifeſted from other parts of the will. The 
very next deviſe is of eſtates for life to the ſiſters of T. F. 
or the ſurvivor of them, which ſhews that the event on which 
the deviſe over was to take effect was in the contemplation of the 
deviſor to happen within the period of lives then in being, which 
cannot be ſuppoſed to have been intended after an indefinite failure 
of iſſue of the firſt taker. It may be ſaid indeed that he intended 
to give the ſiſters a fee; it appears however that he knew how to 
do that if he had ſo intended : but it is evident that he did not 
regard their iſſue; for in caſe of either of their deaths the whole 
was to go over to the ſurvivor. In Keily v. Fowler in 1768 (5), 
Lord C. J. Wilmot ſaid that he wouid lay hold of the molt trifling 
circumſtance to give effect to the apparent intention of the teſ- 
tator, In Hughes v. Sayer (c) a bequeſt of perſonal eſtate to A. 


and B., and if either die without children then to the ſurvivor, 


was holden a good deviſe over; becauſe though children unborn 
were conſidered the ſame as iſſue, yet the limitation over being 


(a) Ante, 3 vol. 746, (5) Vide the ſame caſe mentioned in Fearne's Ex, 
Dev, 236, and 245, (s) 1 P. Vn. 534. 
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1798. to the ſurvivor ſhewed that the teſtator meant a dying without 


children living at the death of the party and not after an inde. 


againg finite faijure of iſſue. So in Balguy v. Hamilton (a) a bequeſt of 


Ar. perſonalty to the daughter, and immediately from and alter her 


deceaſe without iſſue of her body then over, was holden to bea 
good bequeſt over. So 2 Chan. Rep. 187. Theſe indeed were 
caſes of bequeſts of perſonal property; but they ſerve to ſhey 
what ſmall circumſtances the courts have laid hold of to configs 
the words leauing no iſſue to the time of the death of the fir} 
taker. Here the intention clearly was not to leave the eſtats 
deviſed over to the granddaughters in the power of the prand{on, 
in which caſe he might defeat them by an act of his own; which 
muſt be the caſe if he is conſtrued to take an eſtate tail: but the 
Court will give effect to the deviſor's intent by conſtruing the 
limitation over to be good by way of executory devife. 
Remilly contra contended that T. F. the grandſon took an eſtate 
tail under the will, 1ſt, on the authority of decided caſes; 
2dly, on principle. 1ſt, The caſe of Forth v. Chapman () is an 
authority for the defendant ; for Lord Parker there held that as to 
the freehold eſtate the dying and leaving no iſſue muſt be taken 
generally, and not confined to a dying without iſſue at the time 
of the death of the firft taker ; though .he thought otherwile as to 
the leaſehold. The fame diſtinction was recogniſed by Lord 
Hardwicke in Sheffield v. Lord Orrery (c); fo in Southby v. Stme- 
hauſe (d), Lord Stafford v. Buckley (e), Read v. Snell (F), and 
Atkinſon v. Hutchinſon (g). In Walter v. Drew (h) the teſtator 


having two ſons W. and R. deviſed that if W. ſhould die and 


leave no iſſue of his body then he deviſed his lands to E. and his 
heirs; and it was there holden that . took an eſtate tail by 
implication. The diſtinction taken in Forth v. Chapman was again 
recogniſed by Lord Mansfield in Denn d. Geering v. Shenton (1) 
There one deviſed lands to his grandſon S. and the heirs of hu 
body, and their heirs for ever, chargeable with an annuity to 
M. for life, and in cafe S. ſhould die without leaving iſſue of li 
body then to G. in fee, chargeable with the like annuity, and 


alſo chargeable with the payment of 100 J. to the teſtator's niece 


(e) 2 Ath. 288. 
(F) All. bi. 

(0 Coup. 410. 
within 


(5) 1 P. Wms, 663. 
(e) 2 Vex. 180. 
) Com, R. 37a. 


(a) Meſeley's Rep, 186, 
(4) 2 Fez. 616. 
2 3 F. Nn. 261, 
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within one year after G. or his heirs ſhould be poſſeſſed of the 
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premiſes. le was held that S. took an eſtate tail, notwithſtanding ——— 


the circumſtances, which are ſimilar to thoſe here relied on, to 
ſhew a contrary” intent, namely, the ſuppoſition that the eſtate 


would come to G. during the lifetime of the teſtator's niece then 
living, and the expreſs eſtate deviſed to the iſſue of the firſt taker; 
ſo that no neceſſity exiſted for putting that conſtruction on the will 
in order tha: the iſſue might take, as was ſaid with reſpect to Forth 
v. Chapman. As to all the caſes cited contra (except that of Por- 
ter v. Bradley) it is ſufficient to ſay in anſwer that they were be- 
queſts of chattel intereſts, and therefore fall within the diſtinct ion in 


| forth v. Chapman. In Porter v. Bradley (a) the Court chiefly 


relied on the words * leaving no iſſue behind him,” which meant 
the ſame as ſurviving him, and confined the general operation of 
the words to the time of his death. It is true Lord Kenyon is ſup- 
poſed to have gone further and to have ſaid that without thoſe 
latter words he ſhould have been inclined to put the ſame con- 
ſtruction on the others, and that he ſhould require a great deal 


of argument to convince him that a different conſtruction ought 


to be put on the ſame words in reſpect to real or perſonal eſtate. 
At moſt however this 1s only an obiter opinion, and that not a 
politive one. And his lordſhip in a ſubſequent caſe of Dazntry 
v. Daintry (b) adopted the diſtinction in Forth v. Chapman; and 
the Court decided that after a deviſe upon a contingency to one 
and the heirs of his body, and if he ſhould die without iſſue of 
his body then over, the firſt taker took an eſtate tail in the real 
eſtates and the perſonal eſtate abſolutely. At any rate it is now 
too late to inquire whether the diſtinction was rightly taken in 
Forth v. Chapman; it has been ſo frequently recogniſed and acted 
upon ſince, that it would be dangerous now to overturn it. But 
2dly, On principle; there does not ſeem any abſurdity in con- 
lruing the ſame words differently as applied to different ſubject- 
matters, This depends upon the different rules of law applicable 
to the reſpective ſpecies of eſtates. If a man devile all his free- 
hold and leaſehold eſtates to A. without more, it 1s clearly ſettled 
that A. will take the freehold for life only, and the leaſehold ab- 
ſolutely; and yet it is moſt probable that the teſtator meant to 
give the ſame abſolute intereſt in both. So here the legal ope- 
ration of the ſame words muſt be different as to different eſtates; 


(a) Ante, 3 vol. 146, (2) Ante, 6 vol. 307. 314. 
for 
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for T. F. would take the freehold in ſucceſſion to all his iſſue, 
but the leaſehold he would take abſolutely. The diſtinQion is 
taken in theſe caſes in favour of the heir at law, whoſe in. 


J=rezzxy. tereſts are more favoured than thoſe of executors. And with. 


out ſupporting this diſtindtion, as to the conſtruRion of the 
words 1n queſtion, with reſpect to the two different ſons of 
eſtates, the intention of the teſtator could not take effect en. 
tirely ; for if they do not mean after an indefinite failure of 
iſſue, the deviſees over could not take the leaſehold. Sup- 
poſing the firſt taker had died leaving a child, and that chil 
had died immediately after, the teſtator muſt ſtill have meant 
that the limitation over ſhould take effect, which intention is ne. 
gatived by the plaintiff's argument. It is more natural to ſuppoſe 
that the teſtator meant to limit the ſucceſſion of his property to 
as remote a time as he could, than to ſuppoſe that his intention 
was ſolely confined to limit it to the period of the death of the 
firſt taker. 

Reader in reply Aa as to the caſe of Walter v. Drew (4), 
that the particular intent was there made to give way in order to 
effettuate the general intent, which was that the remainder over 
ſhould not take effect till after the extindlion of the iſſue of V. 
who were to be firſt preferred; and that intent could not have 
been eſſectuated without giving W. an eſtate tail by implication, 
as there was no eſtate deviſed expreſsly to the iſſue. Beſides, that 
caſe was determined at a very early period before the doArine of 
executory deviſes was ſo well underſtood as it is now; it was de- 
cided by a ſingle judge ; and there were no other circumſtances a 
in the preſent caſe to ſhew a contrary intent. In the caſe of 
Denn v. Shenton (ö) the firſt deviſe to the firſt taker was of an eſtate 
tail, whereas here it is in fee; and therefore the latter words there 
deviſing the eſtate over in caſe the firſt taker ſhould die without 
leaving iſſue of his body might well be taken to refer to the eſtate 


tail firſt deviſed, - and ferved to ſhew that the dying without iſſue 


was intended generally, As to Daintry v. Daintry (c) there 
ſeemed to have been ſome alteration in the opinion of the Cout 
before the certificate was ſent ; and the reaſons on which the cer- 
tificate was founded not being diſcloſed, no argument can be drann 
from thence. | ; 


(a) Com, R. 372. (5) Cup. 410. 


(e) Ante, 6 vol. 307. | 
The 
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The Court ſaid they would conſider of the caſe: but 
Lord KENYON Ch. J. then ſaid that the diſtinction taken in 
Firth v. Chapman, that the very ſame words in the ſame clauſe 


of property and another conſtruction as applied to another, was 
not reconcileable with reaſon : but that if it had become a ſettled 
rule of property it might be dangerous to overturn it. That it 
ad been quarrelled with by different judges, and that ſmall cir- 
; Fan had been relied on to take particular caſes out of the 
rule. His lordſhip added that he had then formed no deciſive 
opinion of this caſe, but that it appeared to him that there were 
circumſtances in the caſe to ſhew an intention in the teſtator that 
by leaving no iſſue he meant a failure iſſue of T. Friſwell at the 
lime of his death, the remainders over being life eſtates only. 
That he was not then prepared to unſay what he had ſaid in Porter 
v. Bradley, in which he had not given any judicial opinion re- 
ſpecting the diſtinction taken in Forth v. Chapman, but had merely 
ſaid that it required a good deal of argument to convince him of 
the propriety of that diſtinction. 
The caſe accordingly ſtood over, and now 
Lord KENYON Ch. J. delivered the opinion of the Court, 
after ſtating the caſe. | 
When we read this caſe at firſt, it appeared to us that there 
was no difficulty in it: but the defendant's counſel, in arguing it, 


ſeemed to think that if we decided againſt his client the eſtabliſhed 


law of the land would be overturned, and he preſſed the caſe of 
Forth v, Chapman on us with peculiar force. But it did not ſtrike 
me in the ſame light, and on the beſt conſideration that I have 
ſince been able to give to it at different times I think that this is a 


clear caſe and may be decided on principles that have not been 


diſputed for a century. We had occaſion a few days ago (a) to 
advert to this doctrine, when we ſaid that this is a queſtion of 
conflrution depending on the intention of the party; and nothing 


, can be clearer in point of law than that if an eſtate be given to 


J. in fee, and by way of executory deviſe an eſtate be given 
over which may take place within a life or lives in being and 21 
years and the fraction of a year aſterwards, the latter is good by 
way of an execuiory deviſe. The queſtion therefore in this and 

milar caſes is, whether from the whole context of the will we 


(s) Vid. Wilkinſon v. Sour, ſup. 334. 
2 | . can 
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1798. can collect that, when an eſtate is given to A. and his heirs for 
ever but if he die without iſſue then over, the teſtator meant Wy © 
3 dying without I ue living at the death of the firſt taker. The rule the 
J=rrzxy, Was ſettled ſo long ago as in the reign of James the Firſt, in the caſe th 


/ of Pells v. Brown (a), where the deviſe being to Thomas the ſecond 
ſon of the deviſor and his heirs for ever, and if he died without 
iſſue living William his brother then William ſhould have thols th 


lands to him and his heirs for ever, the limitation over was a good * 
executory deviſe. That caſe has never been queſtioned or ſhaken, bo 
but it has been adverted to as an authority 1 in every ſubſequent m 
caſe reſpecting executory deviſes; it is conſidered as a cardinal — 
point on this head of the law, and cannot be departed from with. rl 
out doing as much violence to the eſtabliſhed law of the land x; fa 
(it was ſuppoſed by the defendant's counſel) we ſhould do if we pr 
decided this caſe againſt him. On looking through the whole T 
of this will we have no doubt but that the teſtator meant that the 5 

0 


dying without iſſue was confined to a failure of iſſue at the death 
of the firſt taker; for the perſons to whom it is given over weit 


then in exiſtence, and life eſtates are only given to them. No fe 
taking all this into conſideration together, it is impoſſible not to b 
ſee that the failure of iſſue intended by the teſtator was to be a 5 
failure of iſſue at the death of the firſt taker; and if ſo, the rule l 
of law is not to be controverted. It is merely a queſtion of in- l 

| tention, and we are all clearly of opinion that there is no doubt 1 
about the teſtator's intention. The conſequence of this is that np 
there mult be judgment for the plaintiff, b 

| Poſtea to the plaintiff, : 


(a) Gre. Jac. 590. 


» 


Tueſday, 
—4＋ _ CHURCHILL againſt GaRDNER. 


It is not ne- 


Hs was an action on a bill of exchange by the payee againſt 
ceſſary in a one of the acceptors. The declaration ſtated that V. Bavin 
declaration . 33 - k 
ona bill of on &c, made his certain bill of exchange in writing, dated &c, 
— directed to the defendant and J. Gough, requeſting them to pay 
ne ee plaintiff or order 191. 95. 4 d., which bill te defendant 

ſuſßcient to and J. Gough accepted &c, by reaſon whereof and according to 
3 be the cuſtom and law of merchants the defendant and J. Gig 
became jointly Hable to pay to the plaintiff the ſaid ſum &c, and 

being ſo liable the defendant in conſideration thereof on &c, un- 
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To this the defendant demurred ſpecially, and ſhewed ſor 
cauſe, that it 1s not alleged in the declaration, nor does it 
thereby appear, that Bavin Welrvered the ſaid bill of exchange to 
the plaintiff &. 

The plaintiff joined in demurrer. 

Bayley, in ſupport of the demurrer, made two objcftions to 
the declaration. 1ſt, It is ſlated that the deſendant and another 
accepted the bill, and thereby became jointly liable ; therefore 
both ought to have been ſued. 2dly, It is not averred that the 
maker of the bill ever delivered it to the plaintiff. The mere 
mating of a bill of exchange, without a delivery, transfers no 
right, In Daft uod v. Lee (a) Windham J. ſaid © There is no 
failure of payment unleſs the bill were delivered.” The modern 
precedents of declarations on bills of exchange ſtate a delivery. 
Therefore as it does not appear on this declaration that the bill 
ws delivered by the maker, the plaintiff has not ſtated any cauſe 
of action on the record. 

But The Court were clearly of opinion that there was no 
foundation for the ſecond objection, for that the delivery of the 
bill by Bavin to the payee was included in the allegation © that 
Bain made the bill.“ That if the maker did not intend to put 
the bill into circulation when he made it, it would be open to 
the defendant to make that defence on the plea of the general 


iſſue. * And they ſaid that this mode of declaring was war- 


ranted by many precedents. They alſo hinted a ſtrong opinion 
that there was no foundation for the firſt objedion; but that 
if it had any weight at all, wich they doubted, it ſhould either 


have been pleaded in abatement, or pointed out as a ſpecial cauſe 


of demurrer. | 

However they gave the defendant leave to withdraw his de- 
murrer, and to plead to the declaration. 

Il:oley was for the plaintiff. 


(a) 2 X:b, 303. 


Vol. VII. n 
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A. having 
granted to 
B. a leaſe 
for years of 
way-leaves 
(for the pur- 
poſe of car- 
rying coals) 
and the 
liberty of 
erect ing 
bridges and 
levelling 
hills over 
certain 
lands, B. 
made the 


waggon 


ways in- 
cloſed them 


thereby ex- 


cluding all 
other per- 
fons,erefted 
bridges, and 
built two 
houſes on 
the land for 
his ſervants; 
held that B. 
was liable to 
be rated to 
the poor for 
« the ground 
called the 
waggon 
way.“ 

The occus 
pier of land 
is liable to 
be rated to 
the poor, 
without 
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whether he 
has any 
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The KINO again M. BELL and four others, 


£ Lag defendants, having been rated to the- poor in the town. 

ſhip of Wallſend in Northumberland for a piece or parce 
of ground called a waggon way” at the yearly rent of 200 J., being 
the rent they paid to the dean and chapter of Durham for the ſaid 
waggon way, appealed againſt the rate to the Seſſions, where tle 
rate was confirmed, ſubject to the opinion of this Court on the 


following caſe. 
The appellants are the leſſees and workers of certain coal mine 


which they hold under Shafto Craiftereſq. and others ſituate at Lyy 
Benton &c. in Northumberland. For the purpoſe of rendering thecq|. 


lieriesa beneficial concern a communication with the navigablerive 
Tyne by a paſſage over the lands which lie between the pariſh of Iq 
Benton and the ſaid river Tyne is abſolutely neceſſary. The lands 
which belong to and are ſituate in /Yallſend lie immediately be. 
tween the ſaid collieries and the river Tyne, and are contiguou 
thereto, and are all held of the dean and chapter of Durhan by 
leaſes granted by them to their reſpective lefſees for terms of 
twenty-one years; and in all the leaſes which have been granted 
by the dean and chapter of lands in Wallſend a clauſe to the fol 
lowing effect is inſerted, . That the dean and chapter and lei 
ſucceſſors ſhould have full and free authority and power of ling 
making and of granting waggon ways in and over the premiſes 
by them ſo demiſed in the different leaſes, paying reaſonable 
damages for the ſpoil of ground; the ſaid damages to be ſettled 
by two indifferent perſons to be choſen by the parties.” The 


appellants, for the purpoſe of exporting the coals won by themin | 


Long Benton and vending the ſame by ſea fale contracted with 
the dean and chapter for certain way-leaves or liberties of pallge 
for leading and carrying coals in waggons or otherwiſe, and 5 
making laying and placing waggon ways erecting bridges , 
levelling hills and riſing grounds in through and over the lands 
and grounds ſituate in Wallſend which lay between the ſaid col- 
lieries of the appellants and the river Tyne and in the moſt con- 


yenient direction towards the river for a term of years and mw a 
yearly rent. In purſuance of this contract the appellants on te 


20th of November 1791 obtained from the dean and chapter: 


leaſe for twenty-one years at the yearly rent of 200 /. of a 
| ? 7 a c 
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leaves and liberties of paſſage in through and over the lands and 
grounds of Matthew Maters 8c. &c. (thoſe lands being ſituate 
in Wallſend and being all held by leaſes heretofore granted by the 


dean and chapter) in ſuch direQtion towards the navigable river 
| Thne as the ſame was marked out in a certain plan or ſketch an- 


nexed to the ſame leaſe; and in the ſaid leaſe the appellants co- 
venanted and agreed with the dean and chapter that they would 
make ſuch reaſonable ſatisſaction to Matthew Waters &c. for ſpoil 
of the ſoil by uſing the ſaid liberties and privileges to them 
granted by the ſaid leaſe as hould be ſettled by two indifferent 

rſons &c. The appellants, in purſuance of the powers con- 
tained in the ſaid leaſe, have accordingly made and laid a waggon 
way in through and over the grounds of Matthew Waters &c. 
in Maullſend, and to complete it they erected a bridge, and alſo in 
many places removed the ſoil and levelled the riſing ground, and 
for the whole Jength of the way in the line, as the ſame was 
ſtaked out to them, they put and placed ſleepers or dormant 
timbers below the ſurface of the ſoil, and to ſleepers or dormant 
timbers they affixed rail ways or waggon ways; they alſo built 
two houſes on parts of the ſaid way which are occupied by the 
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gate. keepers or other ſervants of the appellants; and when the 


waggon way was finiſhed the appellants put and placed rails on 
both ſides of the way for the whole length of it, except where it 
was otherwiſe fenced by old hedges. They alſo placed four gates 
at different places acroſs it, which are always kept cloſe and locked 


by them, except at. the times when their coal waggons are tra- 


velling upon the waggon way, by means of which four gates and 
railing all perſons as well the leſſees of the dean and chapter and 
their undertenants as all other perſons are kept off the waggon 
way. The whole of the ground which is taken up by the waggon 
way is between five and fix acres; and all the way lies in Wall- 
ſend, which maintains its own poor ſeparately. The appellants are 
rated to the poor in Long Benton at the rate of 1 200 J. per annum; 
being the annual rent which they pay for the liberty of working 
coals, breaking the ſoil, and the other privileges which they have 


by their leaſes in the pariſh of Long Benton only. And the 200 J. 


per annum which they pay to the dean and chapter for the wag- 
gon way in Wallſend is not part of the 1200 J. The grounds of 
above mentioned lefſees of the dean and chapter through 


which this waggon way paſſes are let to undertenants, to whom 


no abatement out of their rents is made by their landlords for 
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this way, but they (the undertenants) receive annually from ihe. 
appellants a compenſation for the ſpoil of ground o caſioned 
thereby in proportion to-the damage they reſpectively ſuſtain by 
the way, amounting to 171. The undertenants have been and 
continue to be rated to the poor in Hallſend according to, the rents 
they pay to their landloròs: no dimmution of the ſums at which 


they were rated has taken place ſince the waggon way has been 


rated to the poor, and the wapgon way was not rated. to the poor 
before. 

Holroyd, in ſupport of the order of ſeſſions, contended that the 
defendants were properly rated for the ground over which the 
waggon way paſſed, becaule it appeared on the « aſe that they hat 
the excluſive poſſcſlion of the foil; in which reſpe& this caſe was 


diſtinguiſhable from that of K. v. Felliffe (a), where the party rated 


had only a right of way and was not tie occupier of the vil, on 
which ground alone the judgment in that cafe proceeded. 

Law and Chambre contri. This is a ſpecies of property that has 
never yet been rated, The defendants have not the excluſive pollel. 
ſion of the ſoil, but a mere eaſement only, an incorporeal hereditz- 
ment. Now by the ſtat. 43 Eliz. c. 2. only one kind of incorporell 


| hereditament is made the {ubje& of a poor rate, namely, tithes; 


and it has been holden on the conſtruction of that ſtatute that zs 
coal mines only are mentioned in it no other kind of mines are 
rateable, on the ground that expreſſio unius eſt excluſio alterius, 
If the defendants were liable to be rated in reſpect of this way, 
the land would be twice rated, in the hands of the tenants as bc- 
cupiers of the ſoil, and in the hands of the defendants in reſped 
of an caſement over the ſoil. The ſoil was not granted to the 
defendants, but merely a right of way for the particular purpole 
of enjoying their collieries: but the right of poſſeſſion remained 
with the tenants to whom a recompenſe is annually made by the 
defendants for the injury done to the foil by the waggon wa): 
It is obſervable alſo that the dean and chapter could not grant the 
ſoil to the defendants; therefore nothing but a mere eaſement 
paſſed to them, which in K. v. Folli e was expreſsly en not 
to be liable to be rated to the poor. 

Lord KEN VON Ch. J. I entirely agree with the opinion fn 
in the caſe of K. v. Follife; but this caſe is very dillinguilhavl 
from that. The queſtion here i is not nt the quantum 0 
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the rate, but merely whether the defendants are or are not prſſeſſed 1798. 
of property that is rateable to the poor; and on that point there 
can be no doubt. One ground of argument is that, becauſe the ks 2 N 
dean and chapter could only grant a way- leave, therefore nothing M. Bug. 
more than a way - leave paſſed to the defendants : but we are not 
to enquire into the titles of the occupiers. If a diſſeiſor obtain 
poſſeſſion of land, he is rateable as the occupier of it. Without 
going through the different parts of the caſe which ſhew an occu- 
pation of the ground by the deſendants, it is ſufficient to ſay ge- 
nerally that they clearly appear to be the occupiers. Therefore I 
am of opinion that the order of ſeſſions muſt be confirmed. 

ASHHURST J. of the ſame opinion. 

Grosz J. It is impoſſible to read this caſe without ſeeing that 
the detendants have the excluſive occupation of this ground. It 
is ſtated in the caſe that the Cefendants have encloſed the ground, 
of the extent of five or fix acres, thereby excluding © the leſſees 
of the dean and chapter and their undertenants as well as all other 
per ſons;” that they haye placed gates acroſs the way, erected a 
bridge, and built two houſes on it which are occupied by the ſer- 
yants of the defendants. They were therefore properly rated as 
the occupiers of this ground. 

LAWRENCE J. of the ſame opinion. 

Order of ſeſſions confirmed. 


Tul. 57 


JoRBAINE againſt LaSHBROOKE and Another, 1 


| T7 was an action againſt the defendants as acceptors of the 1 an .q;., 


following bill of exchange; © Hamburgh zoth December 1796 5 an indor- 


fee of a bill 


for 1001. At three uſances pay this my firſt bill of exchange to of exchange 


againtt the 
the order of Meſſrs. J. Thynne and Co. 100 1. Sterling, value in e 


account, and place it to account of G. W. as adviſed by David hater may 
Hinr Meijer. To Meſſrs. T. Laſhbrozke and fon London;“ which payee _ A 
was accepted by the defendants, and indorſed by Thynne and Co. witneſs to 


The declaration alſo contained the common money counts. At the bill Th 
the trial at the ſittings at Guildhall after the laſt term before Lord gry 
Kenyon Ch. J. Thynne was called by the defendants to prove that « 
the bill, though dated at Hamburgh, was in fact drawn in London, 

in which caſe it could not be received in evidence it not being 


ſtamped, On the part of the plaintiff it was objeQed that it was 
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1798. 
The KING 


againſt 
M. BrLI. 


CASES in EASTER TERM 


this way, but they (the undertenants) receive annually from the 
appellants a compenſation for the ſpoil of ground o caſioned 
thereby in proportion to-the damage they reſpectively ſuſtain by 
the way, amounting to 171. The undertenants have been and 
continue to be rated to the poor in /Ya/lſend according to the rem 
they pay to their landlords: no diminution of the ſums at which 
they were rated has taken place ſince the waggon way has been 
rated to the poor, and the wap gon way was not rated to the poor 
before. | | 

Holroyd, in ſupport of the order of (Mons, contended that the 
defendants were properly ra'ed for the ground over which the 
waggon way paſſed, becauſe it appeared on the « aſe that they had 


the excluſive poſſcſſion of the foil; in which reſpect this caſe wa 


diſtinguiſhable from that of R. v. Zelliffe (a), where the party rated 
had only a right of way and was not tie occupier of the vil, on 
which ground alone the j Juig agment in that caſe proceeded. 

Law and Chambre contra. This is a ſpecies of property that has 
never yet been rated. The defendants have not the excluſive poſſeſ- 
ſion of the ſoil, but a mere eaſement only, an incorporeal hereditz- 
ment. Now by the ſtat. 43 Eliz. c. 2. only one kind of incorporea 
hereditament is made the {ubje& of a poor rate, namely, tithes; 
and it has been holden on the conſtruction of that ſtatute that a8 
coal mines only are mentioned in it no other k:nd of mines are 
rateable, on the ground that expreſſio unius eſt excluſio alterius, 
If the defendants were liable to be rated in reſpect of this way, 
the land would be twice rated, in the hands of the tenants as ot- 
cupiers of the ſoil, and in the hands of the defendants in reſpet 
of an eaſement over the ſoil. The ſoit was not granted to ihe 
defendants, but merely a right of way for the particular purpoſe 
of enjoying their collieries: but the right of poſſeſſion remained 
with the tenants to whom a recompenſe is annually made by the 
_ defendants for the injury done to the foil by the waggon way. 
It is obſervable alſo that the dean and chapter could not grant the 
ſoil to the defendants; therefore nothing but a mere eaſement 
paſſed to them, which in R. v. Jolliſſe was e W not 
to be liable to be rated to the poor. 

Lord KEN VON Ch. J. I entirely agree with the opinion given 
in the caſe of R. v. Jollilſe; but this caſe is very dillinguilbavl 
from chat. The queſtion here i is not teſpefting the quantum c- 


(«) Ante, 2 vol. 90. 


the 
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the rate, but merely whether the defendants are or are not pft 1798. 
of property that 1s rateable to the poor; and on that point there 
can be no doubt. One ground of argument is that, becauſe the 3 L 
dean and chapter could only grant.a way-leave, therefore nothing M. Bee. 
more than a way-leave paſſed to the defendants: but we are not 
to enquire into the titles of the occupiers, If a diſſeiſor obtain 
poſſeſſion of land, he is rateable as the occupier of it. Without 
going through the different parts of the cafe which ſhew an occu- 
pation of the ground by the delendants, it is ſufficient to ſay ge- 
nerally that they clearly appear to be the occupiers. Therefore I 
am of opinzon that the order of ſeſſions muſt be confirmed. 
ASHHURST J. of the ſame opinion. 
GROSE J. It is impoſſible to read this caſe without ſeeing that 
the detendants have the excluſive occupation of this ground. It 
is ſtated in the caſe that the Cefendants have encloſed the ground, 
of the extent of five or ſis acres, thereby excluding © the leſſees 
of the dean and chapter and their undertenants as well as all other 
perſons ;” that they have placed gates acroſs the way, erected a 
bridge, and built two houſes on it which are occupied by the ſer- 
yants of the defendants. They were therefore properly rated as 
the occupiers of this ground. 
Temmen of the ſame opinion. 
Order of ſeſſions confirmed. 


as » | Thurſday 
JoRDAINE againſt LASHBROOKE and Another, Ale 


# 1 was an action againſt the defendants as acceptors of the 1 n _ 


following bill of exchange; © Hamburgh zoth December 1796 Þy an indor- 


ſee of a bill 


for 1001. At three uſances pay this my firſt bill of exchange to of exchange 


againit the 


the order of Meſſrs. J. Thynne and Co. 100 J. Sterling, value in — 


account, and place it to account of G. W. as adviſed by David N 
. Call the 


Hinr Meijer. To Meſſrs. T. Laſhbrozke and fon London; which payee as a 
was accepted by the defendants, and indorſed by Thynne and Co. — 
The declaration alſo contained the common money counts. At tie bil wa 


the trial at the ſittings at Guildhall after the laſt term before Lord reion. 
Kenyon Ch. J. Thynne was called by the defendants to prove that 


the bill, though dated at Hamburgh, was in fact drawn in London, 


in which caſe it could not be received in evidence it not being 
ſtamped, Oa the — of the plaintiff it was objeQed that it was 


Qq 3 | not 
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1798. not competent to the defendants, who had accepted the bill to 
produce any evidence to ſhew that the bill was void in its crea. 
Jo 3 * tion, and if it were that T nne the payee and indorſer was not 3 
Lasu- competent witneſs to prove that fact. Lord Kenyon overruled the 
ookk. ohjection. The jury found that the bill was drawn in London, and 
at firſt gave a verdi&t for the defendants, but by Lord Kenyar's 
advice they afterwards found a verdict ſor the plaintiff, ſubjeR to 
the opinion of this Court on the above point ; and the plaintiff 

took a verdict on the money counts only. 

Nolan on a former day in this term obtained a rule, calling on 
the defendants to ſhew cauſe why there ſhould not be a new trial, 
on the ground that the evidence given on the part of the defend- 
ants was inadmiſſible. This rule was moved for with a view of 
enabling the plaintiff to recover on the bill. 

Bayley at the ſame time made a croſs motion, to enter a nonſuit, 
on the ground that if the evidence given by the defendants were 
properly received, the plaintiff was not entitled to recover, inal. 

much as there was no evidence whatever on the part of the plain- 
tiff but the bill of exchange. | 

Both theſe rules now came on together, and were argued at 
length and with great ability by 

Erſkine, Garrow, and Bayley, for the plaintiff, and by 

Mingay, Nolan, and T addy, for the defendants: but as the caſes 
cited and the points made at the bar were afterwards taken notice 
of by the Bench, the arguments are here omitted. In the courſe 
of the argument it ſeemed to be admitted that, if the bill of ex- 
change were inadmiſſible in evidence, the plaintiff could not re- 
cover on the common counts, there being no other evidence lo 
ſupport the plaintiff's demand but the bill. 

Immediately after the argument Lord Kenyon gave his opinion: 
but the other Judges deſired to conſider of the caſe, and did not 
deliver their opinions until a ſubſequent day in the term. 

Lord KEN VON Ch. J. As no other evidence was given by 
the plaintiff but the bill of exchange, the only queſtion is, Whe- 

ther the bill were or were not admiſſible in evidence, it not being 
ſtamped? If it were made in this country, there is no doubt but 
that it ought to have been ſtamped. The queſtion for our conſi- 
deration is, Whether it was proved by competent evidence that 
the bill, which profeſſed to be a foreign bill and to have been 
drawn at Hamburgh, was really drawn in England? The caſe has 


been argued molt ably, and every topic has been brought forward 
on 
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on the part of the plaintiff that bears upon the point; but ſtill I 1798. 
have a very ſtrong opinion upon this queſtion, which I wiſh to 


deliver now leſt it ſhould be ſuppoſed that I entertain doubts Jh 
upon it. LAsg- 
BROOKE, 


The propoſition es to be eſtabliſhed by the plaintiff i is 
this, that for ſome technical reaſon or for ſome reaſons of policy 
a court of juſtice muſt ſhut its cars and not ſuffer facts to be diſ- 
cloſed which may be laid before them by a witneſs who is not 
infamous in his character and who has no intereſt in the cauſe. 
If the law be ſo, there is ſome novelty in it. I have always un- 
derſtood the rule to be that where a witneſs is infamous and his 
record of conviction is produced, or where he is intereſted in the 
event of the cauſe, he cannot be received: but to carry the rule 
beyond that would be extending it farther than policy, morality, 
or the intereſts of the public require. The rule contended for by 
the plaintiff is this, that “ however infamouſly you (the de- 
fendant) have been uſed, whatever fraud may have been com- 
mitted on you, whatever may be the rights of other perſons, if 1 
(the plaintiff) the party to the fraud can get on the inſtrument the 
name of the perſon who may be the only witneſs to the tranſaction, 
I will ſtand entrenched within the forms of law, and impoſe ſilence 
on that only witneſs, though he be a perſon of unimpeachable cha- 
racter and not intereſted in the cauſe.” But I cannot conceive on 
what ground ſuch a propoſition can be eſtabliſhed. It is contradicted 
by every hour's experience; it would tend to ſhew that a party to an 
inſtrument ſhall not be permitted to conteſt the validity of it in a 
court of law, not only by his own evidence, but by any evidence 
whatever. But in actions brought on bills of exchange and notes 
of hand, it is permitted to the defendant to ſhew that the bill or 
note was given on an uſurious or a gaming conſideration; that is 
proved by every day's experience. Then the general propoſition 
is not true. But does the policy of allowing ſuch a defence to be 
made apply to this caſe as ſtrongly as to thoſe? Preciſely the 
lame. And not finding any caſe prior to that of Walton v. 
Shelley (a) i in which ſuch a defence was excluded, I cannot bring 
my mind to accede to the authority of that caſe, This is one of 
the moſt important queſtions that can be diſcuſſed ; on the rules 
of evidence depend thoſe fafts which are introduced in every cale, 
and therefore it is of the utmoſt importance to preſerve thoſe 


(a) Ante, 1 vol. 296. | 
Qq4 rules. 
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It has been argued that the defendant is eſtopped in this 


caſe: but eſtoppels are odious, and ought not to be extended 
farther than the law has already carried them; the word “ eſtop. 


pel”” does not apply to ſuch a caſe as the preſent. 


When the 


drawee accepts a bill, he admits that the bill was ſighed by the 
perſon by whom it profeſſes to have been made, but he does not 
thereby admit that the holder of the bill is in a condition to er. 


force payment of it. 


That of Bent v. Bater (a) is of great authority; it came here by 
2 writ of error from the court of Common Pleas, and though a 
writ of error was afterwards brought to reverſe our judgment it 


was at length abandoned. 


But I wiſh to correct an expreſſion 


imputed to me in the report (I) of that caſe, © that where x 
perſon has ſigned a negotiable inſtrument, he ſhall not be per. 
mitted to invalidate it by his teſtimony;“ becauſe having fre- 


quently weighed this ſubject i in my mind and having not only 


entertaincd a contrary opinion but having alſo always acted upon 
that opinion at niſi prius, I think I neyer could haye uſed the 


expreſſion imputed to me. 


The caſe of inſtrumen- ary witneſſe 


cannot, in my opinion, be diſtinguiſhed from the preſent; and if 
not, there is abundant authority in ſupport of my opinion. Sir 
J. Fekylil permitted the ſubſcribing» witneſſes to a will to give 
evidence to impeach the will, and the ſame thing was done in 


Lowe v. Folliffe (c). 


It was then contended by the plaintiff 1 in 


this caſe that policy required that the evidence offered by the 
defendant ſhould be excluded: but it appears to me that there is 
at leaſt as much policy in admitting it ; for the conſequence of 
admitting ſuch eviilence may be only to diſappoint a remedy in a 


civil action, while the conſequence of excluding it will be to en- 


courage fraud and to authoriſe the perſon who has committed it 


to rely on his own fraud in a court of juſtice, 
queſtion therefore in all theſe different points of view, and not 
| finding any caſe prior to that of Mallon v. Shelley againſt the 
opinion I hold, I cannot give way to that authority great as it is, 
but I retain the opinion 1 have invariably expreſſed at niſi prius 
that it was competent to the deſendant to give the evidence 
offered by him; and there beiag no other evidence but the 
| bill on the part of the plaintiff I think he cannot recover in this 


action. 
(«) Ante, 3 vol. 27. 


Conſidering the 


— 


(c) 1 BY. Rep. 365. 


(5) 1%. 34. 


Moſt of the caſes cited I adrhit to be law. 


ASHHURST 
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ASHHURST J. This is an action on a bill of exchange, which 1798. 


on the face of it appears to be drawn at Hamburgh, when in fact 


it is ſaid it was drawn in London, and by a late act of. parliament Jo 


ought to have had a ſtamp, the want of which vitiates the bill. 


The bill was drawn by A. payable to B., and by him indorſed 


to C. B. the payee was called as a witneſs to prove that the 
pill was in fact drawn at London; and the queſtion is whether 
he was a competent witneſs for that purpoſe. In queſtions of this 
kind which are of ſuch daily occurrence as the rule of evidence 
are it is much to be wiſhed that general rules ſhould be laid dowg 
which would be a polar ſtar to ſteer by, aud would be applicable 
in their principle to all caſes: for if each caſe is io depend merely 
on the ſuppoſable bias that the exiſting circumſtances under diſ- 
cuſhon may be likely to produce upon the mind of the witneſs 
adduced, it is ſo vague and fanciful a criterion as can never be a 
guide in other caſes that may happen, and has occaſioned the 
numberleſs contrarieties of determination that appear in our books. 
It ſeems to me that there is no fubject in which ſuch general 
principles ſeem to be more wanted than in what concerns the 
paper currency of this kingdom. The great ſource of the flou- 
riſhing ſtate of this kingdom is its trade and commerce, and paper 
currency guarded by proper regulations and reſtrictions is the 
life of commerce: and I cannot but think that it might be very 
detrimental to the commerce of this kingdom and to paper credit 
if men after they have put their names upon a bill of exchange, 
and by that means as far as in them lay given it a credit and a 
currency in the world, ſhould be permitted to annul their own 
act, to practiſe a fraud upon the world, and to give the lie to 
what they have atteſted, and thereby overturn their own ſecurity, 
Theſe inſtruments are in their nature meant for public circulation, 
and to paſs from hand to hand; and every man who puts tus 
name upon them pledges his faith to the public that all the cir- 
cumſtances appearing on the face of them are true. And if any 
rule or principle has been laid down by a court of competent 
juriſdiction that may give a greater ſecurity to and confidence in 
this ſpecies of ſecurities I ſhould be ſorry to ſhake ſuch authority. 
The authority that I allude to is the caſe of JYalten v. Shelley 
(ante, 1 vol. 296.) which was determined when that noble lord 
preſided in the court whoſe abilities all the world confeſſed, and 
jn which molt of the caſes on the ſubject were canvaſſed. The 
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that it would hold out a temptation to ſuch frauds. 
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general principle of the determination was that no perſon is x 
competent witneſs to impeach a ſecurity which he himſelf ha 
given or given a ſanction to. [Here Mr. Juſtice A/ſhhurf read 
the report of Lord Mansfield's judgment in that caſe (p. 300) 
The maxim of the civil law, upon which his lordſhip in part 
grounded his opinion, viz. quod nemo allegans ſuam turpitudi. 
nem fit audiendus, ſeems to carry great weight in it in all caſes: 
but in regard to theſe inſtruments which are meant for public 
circulation, and which are taken entirely upon. the credit of the 
names that appear upon them, it ſeems more peculiarly unfit that 
they ſhould be admitted to impeach their own ſecurities, and ap. 
pear as witneſſes againſt the man who took the inſtrument upon 
the faith of their atteſtation.. But it has been, argued that it 
would alſo be deſtructive to the public revenue if ſuch witneſſes 
were not to be allowed to ſhew a fraud committed upon it, and 
It would cer- 
tainly be matter of regret if ſuch a conſequence were to enſue; 
but it is to be remembered that at the time when the above- 
mentioned caſe was decided, and which determined what the lay 
then was, this ſtamp duty was not impoſed ; and the ſubſequent 
att impoſing a ftamp duty on bills of exchange could never have 
been intended to operate as a repeal of any general law of evi- 


dence before eſtabliſhed, and therefore cannot fairly be brought 


into the diſcuſſion. But if it were neceſſary to ſay any thing upon 
that topic, it ſeems to me not to follow as a neceſſary conſequence 
that, becauſe a man ſhall not be permitted to break his faith with 
the public, and deſtroy that inſtrument which he had pledged 
his name to ſupport, he ſhall not therefore be a competent witneſs | 


for the crown on an indiftment for a conſpiracy to defraud the 


public revenue, or on any other remedy that the crown might 
take for the recovery of the duty. This is no breach of public 
faith, and the party might be fully competent to prove the fati, 
becauſe ſuch evidence would be given diverſo intuitu ; as in an 
action for an aſſault the party cannot be a witneſs for himſelf, 
but he may be a witneſs on an indictment for the ſame aſſault 
which is at the ſuit of the crown. This ſeems to obviate the 


argument founded on the ſuppoſed detriment which might ariſe 
to the public revenue from admitting the objection to the compe- 
tency of the witneſs in this caſe. 


On the whole J am of opinion 


that the witneſs was not competent to be received. 
| | GRro5z 
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CROSE I. 


upon the ſubject matter of the defence, the other upon the com- 
petency of the witneſs. I will firſt conſider whether it is compe- 
tent to the defendant to prove that which he ſtates as his defence, 
namely, that the bill was not drawn at Hamburgh as upon the 
face of it it imports, but in England, and therefore it ought to 
have been ſtamped to enable the plaintiff to recover upon it. If 
that defence be open to the defendant, I will ſecondly conſider 
whether the witneſs tendered be competent in law to prove it. 
1. The firſt queſtion ariſes on the ſtatute 31 Geo. 3. c. 25. f. 2. and 
J 19. Se. 2. enacts © that for every piece of paper upon which 
« any bill of exchange ſhall be written, where the ſum payable 
| « thereby ſhall amount to 40s. there ſhall be charged a ſtamp 
« duty of 3d.; where it ſhall exceed 30 J.— 6 d.; and if it ex- 
4 ceed 100/.—Is. 6d. Se. 19. ſays that . No bill of exchange 
« liable to the duties by this a& impoſed ſhall be pleaded or given 
« in evidence in any court, or admitted in any court to be good 
« uſeful or available in law or equity, unleſs the paper on which 
«jt is written ſhall be ſtamped with a lawful ſtamp.” In this 
caſe a bill of exchange for more than 405. was offered in evidence 
| which under this clauſe ought to have been ſtamped, but which 
bad no ſtamp. The objection was made; to which it is anſwer- 
ed that a bill of exchange in the ſtatute means a bill of exchange 
drawn in England, and that this imports to be drawn at Ham- 
| burgh, and therefore need not be ſtamped. I do not know that 
this reaſoning is quite correct; but for my preſent purpoſe it is 
not neceſſary to diſpute it. I mean by this that ſome argument 
may be neceſſary to ſhew that the mere writing Hamburgh or any 
other foreign place on a bill of exchange is even prima facie evi- 
dence upon this ſtatute to ſhew that it was drawn there. I will 
ſuppoſe however that it was: at the ſame time it will be admitted 
that at moſt it is but prima facie evidence; for if it be concluſive 
there is an end of the ſtatute and its proviſion, as then every bill 
of exchange and promiſory note would be dated from ſome fo- 
reign place, and upon that gound be exempt from having a ſtamp. 
If it be not concluſive evidence, the defendant avers and offers to 
prove that it was drawn in England and not at Hamburgh. The 
Plaintiff objects that it is not competent for the defendant to aver 
or prove this fact, for that by his acceptance of the bill he admits 


all that is contained on the face of it to be true, i. e. that it was 
| | drawn 
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1798, drawn at. Hamburgh by the perſon whoſe name appears as drawer, 
0s of which the acceptor had notice, payable to the, Payee; and 
FI ee therefore that it need not be ſtamped. If that be ſo, the clauſes i 
Lau- the ſtamp act become nupatory ; for if the defendant becauſe he is 
OY acceptor may not be heard to ſay this, neither can the drawer, nor 
the indoriers; neither can the drawer or indorſer of a promiſon 
note; and ſo fack a determination would be to a certain degree 2 
repeal of the ſtatute. But that can never be law: on the con- 

trary it ſeems to me that when the Legiſlature enafts that eve 
bil! of exchange ſhall be ſtamped, and that no bill of exchange 
. ſhall be pleaded or given in evidence that is not ſtamped, it neceſ. 
farily 2uthoriſes the parties concerned, and calls upon courts of 
juſtice where it is offered in evidence, to inquire whether it he 
ſuch a bill as ought to be ſtamped, and to hear evidence by legil 
competent witneſſes to prove that it ought, let the objection be 
made by whatever perſon it may be, be his name upon the bill or 
not. The very purpole of the clauſe is to make it the intereſt of 
every perion concerned in the negotiation of the bill to objeR and 
to compel the Court to hear and inquire into the ground and val. 
dity of the objection; otherwiſe it would have been ſufficient tohare 
infliaed a penalty on the prrties to the fraud on the revenue, ai; 
done in the 17th ſect ion. Therefore it ſeems to me that this is 
good defence in the mouth of the defendant, and that the Court 
if called upon are bound to inquire into the fact, whether it were, 

in the words of the ſtatute, © written upon ſtamped paper?” 

If they be, the next queſtion is, 2dly, can a man whoſe name 
is on the bill be a witneſs for that purpoſe. There i is no objeQion 
to his competence on the ground of intereſt or other diſability, ſuch 
as conviction of any infamous crime &c. The ſingle objeQion 
made is that he is a payee and indorfer, If: upon this ground 
alone he is determined to be incompetent, we ſhall almoſt as effec- 
tually repeal the ſlatute as if we had ſaid that the object ion ſhall 
not be made by this defendant; inaſmuch as the perſons whole 
names are upon a bill will in many nay in moſt caſes, (and if 
* | once determined that they are inadmiſſible witneſſes probably | in 
1 all,) when a fraud is intended on the revenue, be the only perſons 
| let into the ſecret and enabled to give evidence of it. Before the 
caſe of Mallon v. Shelly I never read of this ground of incompe- 
tence; the ground is that a man ſhall not diſcloſe any fact that 


f may invalidate an inſtrument which he has ſigned. And why 
may 
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may he not diſcloſe a fact which, if true, it is his duty to the pub- 1798. 
lic to diſcloſe ? Becauſe, i it is ſaid, he has given currency to the 
JorRDaiN® 
bill by putting his name upon it, and he ſhall not be permitted to * 4 
impeach his own title. If he has ſo done, he has done a very Lame 
illegal and i improper act, and commuted a fraud upon the public: 
if by his aſſiſtance the law has been violated, and the revenue 
defrauded, he owes to the public by way of retribution a diſclo- 
ſure of the circumflances and the parties, that the ſcheme to rob 
the revenue may be fruſtrated, by preventing the parties to it 
recovering that upon the bill which it was intended by the Le- 
gillature they ſhould not recover, as a puniſhinent for violating 
the law, and as a lecurity for carrying the act of parliament into 
execution. But it is ſaid he ſhall not impeach his own title. It 
that were true in the common caſes of property, t ſhould ſay tha: 
upon this att of parliament this caſe mult be a neceſſary exception 
from the rule: but the caſe of 7/le v. Grevett in 2 Ld. Ray. 1co8, 
js in point to ſhe that a man may be a witneſs to impeach his 
own title; for it was there ruled that a man who conveys lands 
may be a witneſs to prove that he had no title, becauſe that as 
ſwearing againſt himſelf ; but he is not compellable to give ſuc hi 
evidence. But it is ſaid homo allegans turpitudinem ſuam non eſt 
audiendus. This as a maxim applied to parties in a cauſe may in 
ſome caſes be true; but there if both are participis criminis the 
rule applies potior eſt conditio defendentis. A man ſhall not ſuſ- 
tain an action upon a ground which proves him guilty of a breach 
of the law. So a man ſhall not recover money due upon an ille- 
gal conſideration, ſuch as uſury, gaming, ſmuggling, or the like. 
But this rule does not extend to {hut the mouths of witneſſes 
guilty of criminal actions; if it did, witneſſes daily received in 
courts of juſtice, and whom the policy of the law invites to come 
forward, mult be rejected; ſuch as accomplices and others con- 
cerned in illegal tranſactions. This claſs of men, as I ſaid before, 
the policy of the Jaw invites to diſcloſe all they know, leaving 
their credit to the wiſdom and diſcretion of a jury. In the caſe 
of the King v. Atwozd and Robins, who were *ndited for rob- 
bery at the Summer aſſizes for Somerſetſhire 1787 before Buller J., 
the priſoners were convicted on the teſtimony of an accomplice 
unconfirmed by any other witnels as to their identity; and ths 
conviction wos afterwards holden good by the judges. And this. 
was not new law, nor founded upon a new principle; for in 
I Hale, 303, 304, and 3os, there are different inſtances of con- 
yiQion» 
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victions on the evidence of accomplices ; 3 one in 1672 of a con- 
viktion of Hyde and others of a robbery on the highway on the 
teſtimony of one who was a party in the robbery but not indi. 
ed, The caſes cited for the defendant ſhew clearly What the 
policy of the law 1s, and that a man's guilt in the tranſaction dif. 
Cloſed, if he be not rendered infamous by conviction and on thx 
account incompetent, is not an objection to his teſtimony. That 
ſuch evidence may affect paper currency is true; but that objec. 
tion ought not to alter the rules of law. A man who takes a bil 
muſt know from whom he takes it; and if this determination wil 
make men more cautious and prudent and thereby prevent their 
falling into ſnares of this ſort, it will be of uſe. In the preſet 
caſe let the plaintiff reſort to his indorſer to recover back the con- 
ſideration he gave for the bill. And if eventually ſome puniſh. 
ment ſhould fall on either of the perſons who were the firſt par. 
ties to the tranſaction, the object of the law will be attained ; and 
men will take care how they receive an unſtamped bill, and inquire 
whence it came and where it was drawn. Upon theſe grounds 
think that the plaintiff is not entitled to recover. 

LAWRENCE J. In this caſe there were two queſtions ; firl}, 
whether the indorſer of a negotiable ſecurity can be received as a 
witneſs to impeach the validity of the inſtrument he has put into 
a courſe of circulation, though he has no intereſt ; 2dly, whether 
the acceptor of this bill of exchange ſhall be allowed to contradif 
what appears on the face of the bill, and thereby prevent the holder 
recovering. 

The caſe of Walton v. . Shelley is undoubtedly a caſe of great 
authority : but it was admitted in the courſe of the argument that 
no ſuch determination is to be found earlier than that.caſe ; there- 


fore it muſt depend on its being ſupported by the general prin- 


ciples and rules of law applicable to the admiſſihility of witneſſes. 
Now I find no rule leſs comprehenſive than this, that all perſons 


are admiſſible witneſſes who have the uſe of their reaſon and ſuch 


religious belief as to feel the obligation of an oath, who have not 
been convicted of any infamous crime, and are not influenced by 
intereſt. What credit will be due to them will depend on a great 
variety of circumſtances and muſt be decided on by the jury; and 


I am not aware of any caſe ſolemnly decided, except that of Mal- 
ton v. Shelley, in which a witneſs has been rejected as incompetent 
but upon the ground of ſome exception which may be claſſed 


under one or other of theſe heads, Under none of theſe claſſes 
| docs 
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does the witneſs in this caſe fall; and the conſtant practice of 
examining accomplices and what has been done in other caſes 


alluded to, (that of a witneſs to a forged will who has obtained ] againf 


robate,) ſhew that the mere circumſtance of a man's repreſent- 


ing himſelf as having done things inconſiſtent with common ho- 


neſty is not ſufficient to reject his teſtimony, however it may 
weaken and impeach it. Nor is there any diſtinQion with reſpect 
to negotiable ſecurities, when the point to be conſidered is the 
competency of the witneſs; for ſuppoſing what he has done in 
putting ſuch inſtruments into circulation to be ever ſo great a 


fraud and ever ſo miſchievous, he ſtill is a witneſs unconvicted 


of any crime, and without intereſt, and not more devoid of prin- 
ciple than many who have been mentioned as being conſtantly 
admitted, Whether a defendant ſhall be allowed to ſet up ſuch 


a defence is quite another conſideration than whether the witneſs 


be competent. If the matter may be proved by a witneſs not a 
party to the bill, how can a defendant, not eſtopped to make ſuch 
defence, "be deprived of the teſtimony of a witneſs called to eſta- 


bliſh a defence which the law allows who is neither intereſted or 


infamous? It certainly is of conſequence to prevent men hanging 
out falſe colours; but this rule muſt be applied to the parties in 
the cauſe, or you may prejudice men who have not hung out ſuch 


colours. 


As to the ſecond point; There is a diſtinQion between nego- 
tiable and other ſecurities. Where the queſtion ariſes between the 
immediate parties to any inſtrument or thoſe who ſtand in their 


place, as is the caſe where the inſtrument is not negotiable, the 


rule is that in pari delicto potior eſt conditio poſſidentis; and 
perſons are continually allowed ſuam allegare turpitudinem, as in 
caſes of ſimony, compounding felony, ſale of offices &c; and 
poſſibly that maxim may in our law be confined to the caſes of 
plaintiffs making demands ex turpi cauſa and to ſuch caſes of 
defence in which innocent perſons may be prejudiced. In the 
caſe of negotiable ſecurities the general rule moſt undoubtedly is 
that the bona fide holder of a note or bill has nothing to do with 
the tranſaction between the original parties : but this rule has its 
exceptions ; ufury, gaming, infancy may all be ſet up. It can- 
not be denied but that allowing this defence may have its miſ- 
Chiefs and inconveniences and tend much to weakening the credit 
of notes, but on the other hand if it be not allowed the proviſions 


of a ſtatute on which a conſiderable part of the revenue depends 
| 8 25 would 


611 


1798. 


ORDAINE 


LASsR- 
BROOKE, 


— 


— 


2 — — a — 
„ 
— = 


W N 


„ 


Sad, 7 yr... — — — 
a e 


. ˙ ͤ—1 ˙ͤa oo 
he 


— —— —„— mays ms 


a A IR 
I ue ny ren SEXY. — FIR 
* « 


2 


- 


— ny the 
" 


_ 


2 n 
3 Py 


F 


WI * = 
Fon e 


ps ab aut „ 
ay © 2000 234 > he 
, xs >a 4 
BOG ILL NY 


_ 
not > EO ak. i B86: 25 
= — fa > 


- with a cove= 


614 CASES in FASTER TERM 


1798. would be entirely eluded ; and it is better that a private miſchief 


N ſhould happen to ſome individuals than a public loſs. The de- 
ogain | mam. in this caſe has no merits ; to him it muſt be the ſame 
Leer, thing whether the bill were drawn in one place or another; and 

were it not on account of the public difadvantages it would 
(1 think) be very queſtionable whether the acceptor of a bill of 
exchange ſhould be allowed to ſay that a bill, of which by the 
acceptance he has admitted that he was adviſed; was not drawn 
at the place where it purports to have been drawn. An acceptor 
is only prevented controverting the hand-writing of the drawer 


trom the miſchievous conſequences of men giving credit by 


their acceptances and then controverting that which muſt be ſup- 


poſed to be in their knowledge; and this applies to every fact 
which the acceptance admits. But in this caſe the queſtion is to 
be decided by conſidering which of two evils is to be ſubmitted 
to. Whether the indorſer or drawer can ſet up any defence to 


an action on this bill I do not feel it neceſſary to ſay : but I think 


no great miſchief is to be apprehended from the poſſibility of 
dating bills abroad, when drawn here,, in order to defraud ; for 
if that purpoſe were clearly eftabliſhed, I think the parties to ſuch 
a fraud would run ariſk which few men are hardy enough to ven- 
ture on. | - 
Per Curiam, The rule for a new trial diſcharged. 

| The rule to enter a nonſuit abſolute, 


— —a—————FIFR_— — 
Friday, | 
My roh. Sir A. S. Hammond Bart. and Others againf 


TouUuLMIN and KENDRICK. 


A. fold a TH1s was an action of covenant brought by the plaintiffs, who 
m_= are commiſſioners of the navy. The firſt count in the de- 
pant that he (laration ſtated that on the 26h of Cclober 1795 the defendants, 


had a good : : ; 
title though agents to the captors of the Dutch frigate, the Alliance, in conſi- 


in bene  deration of 67410. 35. 4d. by deed conveyed the ſaid frigate to 


had none; 
afterwards the plaintiffs, and thereby covenanted that they had full power 


A. b e 5 3 
ee and lawful authority to ſell the ſame to the plaintiffs free and clear 


5 ag of and from all former charges and incumbrances &c; that ths 


0256 ef A plaintiffs accordingly took poſſeſſion of the ſhip &c; but that the 

value of the defendants had not full power and authority to fell the ſame, for 
ſhip to the that the ſhip and ſlores at the time of making the ſaid deed be- 
true ownerz * | 

held in an 3 : 5 of 
action on the covenant by B. againſt A., ſtatinz the ſpecial damage, that B.'s certificate . nd 
. ; '» | 0 
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longed to the King, w who by a warrant dated the 3oth of May 
1797 (after reciting that the Alliance had been taken as prize on 
the 22d of Augu/? 1795, by the King's ſhip the Stag, commanded 
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by Captain F. Yorke, in company with three other ſhips, and had Touruix. 


been ſold to the lords commiſſoners of the Treaſury for the 
ublic ſervice, and that the commiſſioners of the Treaſury had 
recommended it to the King to grant the proceeds of the ſale of 
the ſhip and cargo to the captors) authoriſed the commiſſioners 
of the Treaſury to pay the proceeds of the ſale to the officers and 
crew of thoſe four ſhips; that thereupon F. Edgecombe, as attorney 
for and on behalf of the officers and crew of the ſhip Stag claimed 
the ſhare of the ſaid ſhip, which amounted to 2000 7. belonging 
to the ſhip (the Sag), which ſum the plaintiffs became liable to 
pay and did pay to the ſaid Edgecombe, but that the defendants 
had refuſed to pay the ſame to the plaintiffs, contrary to their 
covenant, &c, The ſecond count was ſimilar to the firſt, except 
that it alleged that the prize money was demanded by and paid to 
the officers and crew of the Sag, inſtead of their attorney. The 
third count, after ſetting forth the ſale of the ſhip by the defend- 
ants to the plaintiffs for 67417. 3 s. 4 d., with the covenant, &c, 
ſlated that the defendants had not full power and authority to 
ſell the ſame, &c. for that the ſame belonged to and was the pro- 
perty of the King, and that the defendants had not paid to the 
plaintiffs the ſaid purchaſe money, &c. 
The defendant Toulmin pleaded (inter alia) that * the ſeve- 


ral cauſes of action in the declaration mentioned accrued againſt 


him, and before the exhibiting of the bill, to wit on the 27th 
of February 1796, he became a bankrupt, and that the ſaid ſe- 
veral cauſes of action n N him before he became a 
bankrupt. 

To this plea there was a ſpecial demurrer, becauſe this action 
founded in damages only and was not a liquidated certain de- 
mand, &c. 

Dampier, in ſupport of the demurrer, contended that the da- 
mages on the breach of this covenant were not ſo liquidated that 
they could he proved under the defendant's commiſſion of bank- 
rupt. This action is not brought for a liquidated demand imme- 
diately conſequent on the accruing of the cauſe of action, but the 
quantum of the damages might be varied by ſubſequent circum- 
ſtances, and therefore could not be proved on the accruing of the 
cauſe of action; uor can they now be aſcertained without the 
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intervention of a jury, This is not like thoſe caſes where the 
queſtion has been whether any cauſe of action ſubſiſted before the 
bankruptcy, or thoſe where the form (a) of the action is de. 
ciſive; nor is it like thoſe of covenant for non-payment of rent 
or of a ſum certain due before the bankruptcy, where the ſum to 
be recovered is a fixed ſum, aſcertained immediately on the ac. 
cruing of the cauſe of action, and to which the creditor can ſwear 
before the commiſſioners. Here a cauſe of action ſubſiſted be. 
fore the defendant's bankruptcy, accruing on the execution of the 
deed, immediately after which the plaintiffs might have main- 
tained an action, Gliniſter v. Audley, Sir T. Raym. 14. : but in 


that caſe they could only bave recovered nominal damages; they 


could not have waved the contract, as in Dutch v. Warren (ö) 
and have proved a debt under the defendant's commiſſion as for 
money had and received, becauſe this was for a breach of con. 


tract under ſeal. In Uter/er v. Vernon (e) Afbburſt J. ſaid ce It i 


a general rule that nothing is proveable under a commiſſion that 
cannot be recovered in the form of an indebitatus aſſumpſit; and 
wherever it is neceſſary to have recourſe to a ſpecial action on 
the caſe, or treſpaſs, to recover damages, the party cannot come 
in under the commiſſion.” And Buller J. ſpeaking of an adlion 
for not delivering goods according to an agreement, ſaid “ If the 


party has actually paid for the goods, there he may recover the 


preciſe value in caſe of non- delivery, and conſequently may prove 
it as a debt under the commiſſion: but if he will not be content 
with recovering the preciſe value of them, but goes for contingent 
damages ariſing from the fluctuation of the market, he cannot 
come in under the commiſſion becauſe thoſe damages are uncer- 
tain.” So in this caſe the plaintiffs had their election; they 
might have recovered nominal damages from the defendants im- 
mediately after the execution of the deed, or they were at liberty 


to wait until they ſuſtained particular damage ſubſequently by 


paying the value of the ſhip to the captors under the King's 
warrant, and then recover ſuch ſpecial damage againſt the de- 
fendant on his covenant : but inaſmuch as that damage did not 
ariſe until after the defendant's bankruptcy, his certificate is no 


bar to the plaintiffs claim. But even if the plaintiffs had a cauſe 


of action before the defendant's bankruptcy, they could not 
have proved any preciſe debt under the commiſſion, for the 


(a) Goedtitle v. North, Deugl. 562; Parker v. WER ante, 6 EY 695.—(d) 1 Fir, 
(c) Ante, 3 vol. 547. 


| damages 


/ . Es — 


—_ a 47% nad. 4H 


IN THE THIRTY-EIGHTH YEAR or GEORGE III. 


damages were uncertain and could only be aſcertained by a jury; 
as where damages ariſe on the breach of a covenant for building ; 
Baniſter v. Scott, ante, 6 vol. 489. The ſtat. 5 Geo. 2. c. 3o. ,. J., 
which enables a defendant to plead that the cauſe of action aroſe 
before his bankruptcy, diſcharges him from all debts due before: 
now the words of the ſtatutes of ſet-off uſe the ſame word ä debt,” 
and the conſtruction that has obtained on the latter may fairly be 
applied to the former. But in Weigall v. Waters (a) it was holden 
that the leſſee could not ſet off any uncertain damages, to which 
he might be entitled under a covenant by the landlord to repair, in 
an action brought by the landlord for rent. The caſe which comes 
neareſt to this is that of Chillon v. AM hiſſin and another (5), where in 
conſideration that the plaintiff would accept a bill of exchange 
drawn on him by the defendants they promiſed to indemnify him: 
after the bill became due the defendants became bankrupts, and 
after their bankruptcy the plaintiff was ſued upon the bill and 
charged in execution: and it was holden that the plaintiff's action 
upon the defendants promiſe of indemnity was not barred by their 
certificate ; for though a cauſe of action exiſted before the bank- 
ruptcy, the plaintiff was not actually damnified till afterwards. 
There too the quantum of the damage ſuſtained before the bank- 
ruptcy was at leaſt as eaſy to be aſcertained as in the preſent caſe. 
Gibbs for the defendant. It mult be taken to be admitted on 
the record that the whole of the plaintiffs' cauſe of action aroſe 
before the bankruptcy of the defendant, and conſequently they 
might have proved their demand under the defendant's commiſ- 
lion. They do not ſeek to recover any conſequential damage. 
And though in the firſt and ſecond counts the Tum claimed is that 
paid to the officers and crew of the Stag after the 3oth of May 
1797, it is alleged in the plea that after the ſeveral cauſes of ac- 
tion the defendant became a bankrupt ; the mention of the 27th 
of February 1797, as the day when the defendant became a bank- 
rupt is immaterial, becauſe it is laid under, a videlicet. If the 
plaintiffs had wiſhed to deny that fact, they ſhould have taken 
iſſue on it, inſtead of which they have demurred, thereby admit- 
ting the truth of the plea, namely that the defer dant became a 
bankrupt after all the cauſes of action accrued. This has been 
compared to the caſe of an action brought for not delivering goods 
when the vendee had paid for them: now according to that com- 


(a) Ante, 3 val. 488. N ö (5) 3 Will. tz. 
| . pariſon 
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1798, pariſon the plaintiffs cannot maintain this action. The defendant 
' =—— {01d a ſhip to the plaintiffs with a warranty of title, and it after. 
e wards turned out that the defendant had not a good title: the 
Tov YN x. plaintiffs might either have immediately recovered the purchaſe 
money back, or they might afterwards have recovered back all the 
money that they had expended on her or any other conſequential 
damage: but they only demand the conſideration money paid for 
the ſhip; and as this was a debt that accrued before the bank. 
ruptcy of the defendant, it might have been proved under his 
commiſſion. The cauſe of action ſet forth in the third count 
clearly exiſted before the defendant's bankruptcy ; for in that the 
breach aſſigned is the non- en of the purchaſe money to the 
plaintiffs. 
Dampier in reply. The fallacy in the defendant s argument 
conſiſts in this, in confounding the term “ cauſe of ation” wich 
« the damages claimed by the plaintiffs ariſing from a breach of 
the defendant's covenant as ſet out in the two firſt counts. The 
cauſe of action indeed aroſe the inſtant the deed was executed, 
which was before the defendant's bankruptcy: but the damages 
ſuſtained by the plaintiffs, as ſtated in the two firſt counts, did not 
ariſe until after, and, conſequently could not have been prove! 
(even if they were liquidated damages) under the commiſſion, 
And as the defendant's plea is pleaded to all the counts in the de- 
claration, if it be not a legal anſwer to any one count it is a bad 
plea and cannot be ſupported. | 
Lord KENyoN Ch. J. It is extraordinary that no caſe preciſely 
ſimilar to the preſent ſhould ever have been brought before the 
Court until now. I am clearly of opinion that the defendant's 
certificate has not delivered him from this demand. There are 
caſes without number to ſhew that a certificate does not deliver 
the bankrupt from every contract entered into before his bank- 
Tuptcy : it is eſtabliſhed beyond all doubt that if he take a leaſe 
and covenant to pay rent, and is then ſtripped of all his property 
by his bankruptcy ſo that he has no fund to which he can reſort, 
yet he is liable for the rent in an adlion on his covenant made 
before. his bankruptcy. So when the action ariſes ex delifto be- 
fore the bankruptcy, the plaintiff need not go before the commil- 
ſioners of the bankrupt (defendant) to receive a ſatisfaction, but 
he may bring his action, to which the defendant's certificate wil 
be no bar. The Legiſlature only meant that thoſe demands that 


ere incurred before the bankruptcy, and which were _— 
: debts 
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debts ſhould be proved under the commiſſion. But here was no 1798. 


debt that could be proved under the defendant's commiſſion; the 


whole reſted in damages, and the plaintiffs have a right to appeal N 
to a jury to aſcertain what is due to them for damages for the Tour,. 


breach of this covenant. On ſuch an appeal the jury will have an 
opportunity of enquiring into all the circumſtances of the caſe; 
they may ſee reaſon not to give damages to the full extent of the 
price paid for the ſhip, but apportion the damages according to 


the injury really ſuſtained. Therefore I think the plaintiffs are 


entitled to judgment on this demurrer. 

ASHHURST J. I have always underſtood that, where the plain- 
tif's demand reſted in damages, and could not be aſcertained with- 
out the intervention of a jury, it could not be proved under the 
defendant's commiſſion : now here was no preciſe ſum due to the 
plaintiffs at the time of the defendant's bankruptcy. The defend- 
ant had indeed been guilty of a breach of covenant at that time : 
but the jury were to aſcertain the amount of the damages ſuſ- 
tained ; it was a mere choſe in action. 

GROSE J. The ground of the demurrer is that the plaintiffs 
cauſe of aftion is not barred by the defendant's certificate under 
the ſtat. 5 Geo. 2. c. 30. The word in that act is © debt:“ but 
this is not the demand of a debt, but of uncertain unliquidated 
damages. The plaintiffs' counſel has very properly argued by 
analogy to caſes ariſing on the ſtatutes of 'ſet-off, where the ſame 
word c debt“ is uſed; and ſuch a demand as the preſent clearly 
could not have been ſet off in an action brought by the de- 
fendant. | | 

LAWRENCE J. The defendant's argument is this, that it is 
admitted on the record that the cauſe of action aroſe previous to 
the defendant's bankruptcy, and therefore the defendant's certifi- 
cate is a bar to this action: but if ſo, it would equally be an 
anſwer to any action that might be brought for any ſpecial da- 
mage ariſing after ihe bankruptcy, becauſe the cauſe of action 
accrued from the defendant's ſale of the ſhip without having a 
title. But we muſt conſider the nature of the contract, and ſee 
whether a breach of it creates a debt within the meaning of the 
ſtatute that could have been proved under the defendant's com- 
miſſion, In the caſe put of goods ſold but not delivered, the 


conſideration fails, and then the vendor has received money to the 


ule of the vend e. But here is a contract under ſeal ; the plain- 
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1798. tiffs muſt proceed on that contraſt, and can only recover damage: 
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14 for a breach of it. The caſe of Weigall v. Waters, cited by the ; 
vi 2 plaintiffs* counſel, is a ſtrong authority in ſupport of our opinion; |: 
# TouLnivx. for there the defendant had actually paid a ſum of . money for : 
* repairs, and ſo far it became liquidated damages, and yet it was 
„ holden that ſuch damages _ not be ſet off againſt the plain- 1 
. tiffs* demand. i 
Wl Juha for the Plaintiffs s 
bs 2, 7 
Wo t 
9 "IG Doz on the Demiſe of Mears againſt DoLMan and F 
7 May 11th. Others. r 
bt t 
i N 1 ATi the trial of this ejectment a verdict was taken pro form? = 
4 will grant for the plaintiff, with liberty to the defendant to move to a 
4 have wo ſet it aſide and enter a nonſuit; which motion was accordingly { 
1 tinuances made and a rule niſi granted on a former day in this term on two d 
. after v idict 
4 in order to grounds; 1ſt, That the leſſor's right of entry was barred by the a 
* e! ſtatute of limitations (a); 2dly, By a deſcent caſt. 
El the caſe, The firſt objection (the only one in queſtion at preſent) aroſe t 
£2 on the evidence given at the trial, whereby it appeared that Mary f 
f 4 Mears the grandmother of the leſſor of the plaintiff, and ſiſter to 
+ 4 Thomas Dolman, from whom both parties claimed, died on the 0 
'Þ 1 25th January 1771, and that afterwards in the ſpring of the ſame _— 
j 4 year Thomas Dolman died, upon whoſe death the title of the r 
"7. leſſor of the plaintiff accrued, if at all, as heir at law ; which q 
69 was above 20 years ago. The defendant claimed as grandſon and ” 
Wl heir at law of that Thomas Dolman. But it was ſhewn that that 0 
1 [ Thomas Dolman had a former wife living at the time of his mar- ( 
17 riage with the defendant's grandmother, and therefore the defend 7 
"oY ant's father bsing a baſtard could not take by deſcent. The a 

9 leſſor of the plaintiff, in an anſwer to the objection to his own title =, 

4 to recover on account of the ſtatute of limitations, proved that he 

318 was an infant at the time when his title accrued and had not come | 
"my of age till 1786, after which he had ten years to bring his action; , 
2 to which the defendant objected that the action was not brought 
1 within the ten years, and adverted to the niſi prius record the 
| memorandum of which was of Hilary term 1798. Lord Kenyon 
J by . at the trial allented to the objection, unleſs it could be ſhewn that 
3 {a) = Fac, I, c. 16. FE 
1 


— 


IN THE THIRTY-EIGHTH YEAR OF GEORGE III. 


the writ was ſued out before the expiration of the ten years and 


6195 


1798. 


the ſuit continued down to the preſent time, which the leſſor of ——— 


the plaintiff was not then prepared to do: however it was agreed 


DoE 
agaixſt 


that a verdict ſhould be taken for him without prejudice, with Dol xax. 


leave to the defendant to move as above. 

But pending that rule another rule was obtained, calling on the 
defendant to ſhew cauſe why the leſſor of the plaintiff ſhould not 
be at liberty to amend the plea-roll and record of niſi prius by 
making them of Eaſter term 1792 inſtead of Eaſter term 1797. 
This rule was obtained upon an affidavit ſtating the ſervice of 
the declaration in ejectment in this cauſe, which was commenced 
by original on ſome of the defendants, namely, the tenants in 
poſſeſſion, on the 22d of March 1792; that Dolman and the 


reſt of the defendants (who ſtood on the ſame intereſt) in Eaſter 


term 1792, obtained the uſual rule for making them defendants as 
landiords ; and that all the defendants afterwards in the ſame 
term entered into the common rule to confeſs, &c.; and then 
ſtating the reſt. of the proceedings in the ſame ſuit regularly 
down to the time of trial. Againſt this laſt mentioned rule for 
amending, | 
Erſkine and Lawes now ſhewed cauſe. They chiefly relied on 
the extreme hardſhip. of this caſe againſt the defendant, whoſe 
father had inherited and died ſeiſed of the premiſes, conceiving 
himſelf and being conſidered by all his family at the time as le- 
gitimately born. And they argued that an application to amend 
and enter continuances being to the diſcretion of the Court, and 
not a matter of right, the Court would not lend their aid in ſuch 
a caſe as the preſent. They admitted that ſince Morris v. 
Pugh (a), proof of the writ actually ſued out is admiſſible to 
control the general memorandum of the niſi prius record, but 
obſerved that here no ſuch evidence was offered. But in Harris 
9. J. v. Wolford (b) it was allo holden neceſſary to prove the writ 
returned in order to ſave the ſtatute of limitations, which could 


not have been done in this caſe, and the defect of which this rule 


is intended to ſupply; and therefore the granting of this rule (they 
contended) would entrench on the ſtatute of limitations. They 
alſo mentioned the caſe of Goodtitle d. Elton v. Church, Tr. 37 


Geo. 3. in this Court, as a caſe where the Court refuſed to ſet aſide 


a nonſuit; becauſe for want of ſhewing the true time of ſuing 


(a) 3 Bum. 1241. (3) Ante, 6 vol. 617. 
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Dos 
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out the writ in evidence at the trial, the ation appeared by the 
general memorandum of the niſi prius record, which referred to 
the firſt day of the term, to have been commenced before the title 


Dol uax. of the leſſor accrued, which was in the term. 


Friday, 
| May ninth. 


An author 


whoſe work 
1s pirated 


before the 


expiration 
of twenty- 
eight years 
fronithe- 
firſt publi- 
cation of it 
may main- 
tain an ac- 
tion on the 
caſe for da- 
moge 


Gibbs contrà was ſtopped by the Court. 

Lord KEN VON Ch. J. The only queſtion here is whether the 
leſſor of dhe plaintiff has actually commenced the preſent ſuit in 
time. In what manner that is hereafter to be made out it is 
unneceſſary at preſent to inquire. The action was commenced 
againſt the caſual ejector by original, and notice of the declaration 
was ſerved on the tenants in poſſeſſion, and the landlord was 
afterwards admitted to defend upon entering into the common 
rule. Perhaps there may be ſome difficulty as to the form in 
which the continuances ſhall be entered ſo as to bind the real 


. . - . — 
parties now before the Court; though 1 conceive, if it were neceſ. 


ſary, that the Chancellor would iſſue an original writ applicable to 
them. But it is ſufficient in this caſe to ſay that there is no in- 
ſtance in which the Court have refuſed the parties leave to amend 
according to the truth of their caſe, to prevent their being barred 
by the ſtatute of limitations for a ſuppoſed laches of which they 
really have not been guilty. It is a matter of courſe to grant 
leave to amend in theſe caſes, to enable the parties to arrive at 
the real juſtice of the caſe. And in this inſtance I do not tee that 


the defendant ſtands in a more meritorious fituation than the leſſor 


of the plaintiff. 


Per Curiam, Rule abſolute to amend. 


BECKFORD againſe Hoop. 


HIS was an adlivn upon the caſe; and the firſt count of the 


declaration ſtated that the plaintiff was the author of a cer- 


tain book entitled Thoughts upon Hunting;“ and being ſuch 
author within the ſpace of twenty-eight years laſt, viz. on, &c. 
at, &c. firſt publiſhed the ſaid book; that all the copies of the 
book ſo by him publiſhed having been ſold, the plaintiff belore 
and at the time of the grievance after mentioned intended to pub- 
liſh a new edition, and had laid out 1007. in preparing the fame, 
yet the defendant afterwards, and within the ſpace of twenty- 


againſt the offending party, although the work was not entered at Stationers Hall, and although it 


was firſt publiſhed without the name of the author affixed, 


eight 
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le eight years from the day of the firſt publiſhing of the ſaid book, 1798. 
o WT ri. on, &c. at, &c. wrongfully and without the plaintiff's leave 
e and againſt his will publiſhed and expoſed to ſale and ſold divers, "IT 


to wit, tour hundred copies of the ſaid book; by means whereof Hoop. , 

| the right, title, and intereſt of the plaintiff in the ſaid book is much 
eſſened in value. The ſecond count ſtated that the plaintiff had 

the ſole and excluſive liberty and right of printing a certain other 

book called “ Thoughts upon Hunting, whereof the plaintiff 
was and is the author, and which had been within twenty-eight 
years laſt, to wit, on, &c. firſt publiſhed by him as ſuch author, 
yet the defendant knowing the premiſes and contriving to injure 
the plaintiff afterwards, viz. on, &c. at, &c. wrongfully and un- 
juſtly and without the plaintiff's leave and againſt his will, printed, 
publiſhed, and expoſed to ſale, and fold divers, to wit, four 
hundred copies of ſuch laſt mentioned book, whereof the plain- 
tiff had the ſole and excluſive liberty and right of printing as, 
aforeſaid ; by means whereof the right, title, and intereſt of the 
plaintiff of in and to ſuch ſole and excluſive liberty and right of 
printing is much hurt and leſſened in value. 

The defendant pleaded the general iſſue; and on the trial at 
the fittings for Meſiminſier after laſt Hilary term before Lord 
Kenyon, the jury found a verdict for the plaintiff, ſubjett to the 
opinion of this Court on the following caſe. 

The plaintiff is the author of the book ſtated in the declaration, 
entitled Thoughts upon Hunting;“ and in May 1781, he pub- 
liſhed the firſt edition of it, without any name prefixed to the 
title page. In 1782, he publiſhed a ſecond edition, and in 1784 

a third edition with his name prefixed to the title page. Neither 
the original or ſubſequent editions were ever entered in the hall 
of the company of Stationers. In Auguſt 1796, the defendant 
publiſhed the ſame work under the title of“ Thoughts upon 
Hare and Fox-hunting,” with the plaintiff's name prefixed to the 
title page. The plaintiff is ſtill living, and never diſpoſed of his 
right or intereſt in the ſaid work. The queſtion for the opinion 
of the Court is, Whether the plaintiff is entygled to recover in 
this action? 

Reader ſor the plaintiff. Three queſtions 8 in this caſe; 
iſt, Whether an action on the caſe for damages will lie ſince the 
ſtatute 8 Ann, c. 19.? 2d, Whether, if ſuch action will lie ſince 

= theſlatute, it can be maintained unleſs the work be entered at Stra- 

E tiners Hall previous to . 3d, Whether the plaintiff 

$ has 
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Becxronp 
. 


Hoop. 
a 


| has abandoned his right of property in the work by Publiſhing 
it without affixing his name to it? 1ſt, Admitting that ſince the 
caſe of Donaldſon v. Becket in Dom. Proc. 1774 (a) an author 
cannot after publication of his work ſet up a common law right 
to the excluſive printing and republiſhing of it, yet ſuch a right 
is expreſsly veſted in him by the flat. 8 Ann, c. 19. for the term 
therein ſpecified, which is not yet expired in the preſent caſe, 
The firſt ſection of that act, after. recitipg that printers and other 
have taken the liberty of publiſhing books and other writings 
without the conſent of the authors or proprietors to the pre 
detriment of them and their families, enacts that the author of 
any book already printed who has not transferred to any other 
the copy of ſuch book, &c. or the perſons who have acquired or 
purchaſed the ſame, ſhall have the ſole right and liberty of print- 
ing ſuch book, &c. for twenty-one years and no longer; and that 
the author of any book not publiſhed and his aſſigns ball hay 
the ſole liberty of printing and reprinting ſuch book for fourteen 
years to commence from the day of firſt publiſhing the ſame and 
no longer. It then proceeds to afhx the penalties for tranſgreſſing 
the law. By this act therefore the property in literary works is 
excluſively veſted in the authors for the period aſſigned, inde- 
pendently of the penalties which are afterwards inflicted on thoſe 
who infringe that property: and the maxim of law attaches that 
the law confers no right without a remedy to ſecure it, which in 
this inſtance can only be by an action on the caſe for damages, It 
will be contended however that the author has no ſuch general re- 
medy in the preſent caſe, becauſe the ſame ſtatute that creates the 
right has pointed out a particular remedy for the protection of it 
namely, by ſuing for the penalties given by the ſtatute in the 


fame clauſe. And it muſt be admitted that in general where 


a ſtatute creates a new. offence and gives a penalty againſt the 
offender no other remedy can be reſorted to; as in 1 Rel. Abr. 
106. pl. 16. But that and all other caſes of the like ſort are 
founded on ſtatutes which veſt no right in any party, but only 
prohibit the doing of a certain thing under a penalty. There 
is no caſe where it has been holden that if a ſtatute veſt a right 
generally in any perſon, and alſo give a penalty againſt thoſe 


who infringe that right, the party grieved is confined to that par- 


ticular remedy, On the contrary it was holden in Chapman v. 


(a) 4 Burr, 2408. and 7 Bro. P. C. 88. 


Pickerſgi 
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Pickerſgill (a) that the common law remedy of an action on the 1798. 

caſe for damages lies for maliciouſly ſuing out a commiſſion of ——— 

bankrupt, although the 5 Geo. 2. c. 30. /. 23. gives a particular Brexrory 
. | . againſt 

remedy in that caſe, namely, by enabling the Chancellor, to Hoon. 

whom a bond in the penalty of 200 J. is given for ſecuring the 

trader againſt that miſchief, to order ſatisfaction to the party 

grieved. It might even be admitted that the rule may be cari ied 

further, and that wherever a new right is conferred by ſtatute, 


and a particular remedy given to the party grieved to enforce the 


| obſervance of it, no other remedy can be reſorted to. But here 


there is no remedy given 1 the party grieved. It is true that 
the pirated copies are to be forfeited to the proprietor of the 
copyright; but that is for the purpoſe of their being deſtroyed, 
and is in itſelf no compenſation for the injury previouſly ſuſ- 


| tained, There is alſo a penalty of a penny for every ſheet 


found in the poſſeſſion of the offender, to which without ad- 
verting to the inadequacy of it as a remedy the ſame anſwer 
may be given as before, that it may entirely fail as a compenſa- 


| tion for the injury before ſuſtained by the ſale of the ſpurious 


copies. But beſides, there is this deciſive anſwer to it, that the 
remedy, inefficient as it is, and inapplicable in ſome caſes, is not 
given to the party grieved but to a common informer. Neither is 


| the ſuppoſed remedy commenſurate with the duration of the 
| right conferred ; for the penalties only attach upon perſons pirat- 


ing copies ( within the times granted and limited by this act as 
« aforeſaid ;”” the only times before ſpecified being the term of 


| twenty-one years for books then before printed, and the term of 


fourteen years for books thereafter to be printed : whereas by a 
ſubſequent clauſe (the 11th) if the author be living at the expira- 
tion of the firſt fourteen years the ſole right of publiſhing reverts 
to him for a further term of fourteen years. Therefore if the 
party grieved has not this remedy, he has no remedy whatever to 
protect his right againſt invaſion during the latter period. The 
opinion now contended for is ſupported by authority as well as 
reaſon. Mr. Juſtice Yates, who in the caſe of Millar v. Tay- 
hr (o) in this Court was alone of opinion that an author had not 
a right of property at common law in his works when publiſhed, 
was yet decidedly of opinion that by the firſt clauſe of the ſta- 
tute of Anne an excluſive right was veſted in the author 


(a) 2 Milſ. 145, (3) 4 Burr, 2380, 
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during the terms therein limited ; and that notwithſtanding the 
penalties and confiſcation given by the ſame act the author had 
all the common law remedies for the enjoyment of that right ; for 
which he cited Ezwer v. Jones, Salk. 415. and 6 Med. 26, 80 
in the ſubſequent caſe of Donaldſon v. Becket (a), Eyre, B., who 
gave his opinion in the Houſe of Lords againſt the common lay 
Tight of an author aſter publication, was yet of opinion that there 
might be a remedy in equity upon the foundation of the ſtatute, 
independently of the terms and conditions thereby preſcribed in 
reſpect of the penalties given. It is admitted that injunAions are 
granted of courſe in the Court of Chancery to reſtrain printers 
from publiſhing the work of another perſon; which praflice can 
only be ſuſtained on the ground that the penalties given by the 
ſtatute are not the only remedy which can be reſorted to. adh, 
It is not neceſſary to the author's right of action in this caſe that 
the work ſhould be entered at Stationers* Hall previous to publica. 
tion. It is true that the ſecond ſection of the act requires ſuch 
entry to be made in order to ſubject a defendant to the forſeitures 
or penalties of the act; but it is only neceſſary for that purpoſe, 
And there was no occaſion to give notice to the defendant who the 
author was in order to ſuſtain this action, becauſe he muſt have 
known that the copyright did not belong to him (5); and he ad- 
mits his knowledge of the author by prefixing his name to the 
work publiſhed by himſelf. 3dly, There is no pretence for ſay- 
ing that the plaintiff by publiſhing the work originally without 
his name thereby abandoned his right of property to the public; 
for whether he did ſo or not is a matter of fact which ſhould have 
been found by the jury and cannot be inferred as a matter of 


law: and here the caſe ſtates that the plaintiff never diſpoſed of 


his right or intereſt in the work. Yates ]. held (c) that the inſert 
ing of the author's name in the title page was not neceſſary, ſup- 
poſing he had the right of property in him; and that in order to 
make an abandonment there muſt be an intention to relinquiſh as 


well as an actual relinquiſhment. 


Marryat for the defendant. It is admitted that this action 1s 
not maintainable at common law independently of the ſtatute: if 
ſo, that ſtatute having pointed out a particular remedy no other 
can be purſued, It is a ſettled rule that where a ſtatute creates a 

(a) 4 Burr. 2409, ) Vid. Mr. Juſtice Afen's argument, ib. 2345- 
(cr) 4 Burr. 2356, | 
new 
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new offence or gives a new right, and in the ſame clauſe either pre- 
{cribes a particular mode of puniſhment or a particular remedy for 
the infringement of it, no other can be reſorted to. But it is other. 
wiſe where a ſtatute is merely confirmatory of a pre-exiſting right; 
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in which caſe the new remedy is conſidered only as accumulative. 


It is ſaid that this rule is confined to criminal proceedings or ac- 
tions for penalties, and does not extend to caſes of civil remedies 
for injuries ſuſtained by the party grieved. Yet it appears that the 
Legiſlature thought otherwiſe in reſpe to property of a ſimilar 
kind, namely, that of engravings. The 8 Geo. 2. c. 13. /. 1. gives 
the excluſive right in their works for a ſimilar term to engravers 
as the 8 Anne had before given to authors, and affixes the ſame 
penalties upon the breach of it. The 7 Geo. 3. c. 38. extends the 
right to other perſons, and enlarges the term of the monopoly to 
twenty-eight years. Then the 17 Geo. 3. c. 57. reciting the two 
former acts, and their inſufficiency for the protection of the artiſts, 
and the neceſſity there was for making further proviſion for 
ſecuring their property, gives to the party injured a ſpecial 
action upon the caſe to recover damages againſt the party 
pirating the work. It 1s evident therefore that the Legiſlature 
thought that no ſuch remedy as this now attempted lay by virtue 
of the ſtatutes veſting the excluſive right in the engravers. Next 


it is objebted that the remedy given by the flatute of Anne is in- 


adequate, and that, ſuch as it is, it is given to a common in- 
former, and not to the party grieved, The inadequacy of it was 
a matter for the ſole conſideration of the Legiſlature. 'The party 


grieved may ſue, if he pleaſe, for the penalties, But at any rate 


that part of the act which requires the forfeiture of the copies 
themſelves that have been pirated is entirely for the benefit of 
the author. And as the penalties are given againſt every offender 


in whoſe cuſtody any part of the work pirated ſhall be found 


te contrary to the true intent and meaning of the act, that muſt be 
taken to include the further term of fourteen years granted by the 
ſubſequent part of the act, as well as becauſe in the former part 
of the ſame ſeQtion all other perſons than the author or proprietor 
are prohibited from publiſhing the work within the /:mes granted 
and limited by this act as aforeſaid. [The Court ſaid that the 
words © as aforeſaid” confine the meaning to the two terms of 21 
years and 14 years mentioned in the preceding part of the clauſe, 
and cannot extend tothe ſecond term of 14 years which is grant- 


ed by a ſubſequen: clauſe.] As to the caſe cited from 2 /ilf., 145., 
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that went expreſsly on the ground that the action would have lan 
at common law ſuppoſing the ſtatute had never been made, ang 


Becxrony therefore that the remedy given by the ſtatute was accumulative, 


al 
Hoop, 


And indeed it could not be doubted but that a party was entitles 
to a remedy in damages for any injury to his character or fortune, 
let it ariſe from what cauſe it might. The 2d objection is much 
ſtronger. The whole frame of the act ſhews that the Legiſlature 
intended to make it part of the condition of giving the excluſy 
right to authors to print their works for the times mentioned, thy 


they ſhould enter them in ſome public record, in order that al 


perſons might be apprized what works they might or might nc 
publiſh. This appears ſtrongly from the third clauſe, which pro. 
vides that if the clerk of the Sationers' Company ſhall not on de. 
mand regiſter the copy, the author upon notice thereof in the 
Gazette ſhall have the ſame benefit as if the entry had been made, 
This ſhews that the Legiſlature conſidered the penalties before 
given in the nature of a remedy to the author, and not merely 
for the benefit of a common informer; for that proviſion is ex- 
cluſively in favour of the author. But this mode which is ſub- 
ſtituted in lieu of the other was ſtil] required for the purpole of 


_ notifying to the public the name of the author aſſerting his exclu- 


five right, and as a warning to others not to offend againſt it, ln 
Donaldſon v. Becket in the Houſe of Lords the majority of the 
Judges who delivered their opinions thought that fince the ſtatute 
of Anne the author had no other legal remedy than that given 
to him by the ſtatute upon the terms and conditions therein pre- 
ſcribed, one of which is that the work ſhall be entered. zäh, 


The work being originally publiſhed without the author's name, 


and not being entered at that time, muſt be conſidered as evidence 
of his intention to abandon it to the public; and upon a ſpeci 
caſe the Court are ſubſtituted for the jury as to the concluſions to 
be drawn from the facts ſtated. And though it is ſaid that the 
defendant knew the author by publiſhing his name to the pirated 
work, yet he could not know whether he were living or where be 
was to be found. | 

Reader, in reply, obſerved that the opinion of the majority d 
the judges in Donaldſon v. Becket did not proceed upon the ſpe- 


cific remedy which the party had under the ſtatute, but merely # 
to his right of property being confined ts that given to him by the 


ſtatute as contradiſtinguiſhed from the common law. 


Lord 


* 
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Lord KENYoN Ch. J. All arguments in ſupport of the rights 
of learned men in their works muſt ever be heard with great 
ſarour by men of liberal minds to whom they are addreſſed. It 
vas probably on that account that when the great queſtion of 
literary property was diſcufſed ſome judges of enlightened under- 
fanding went the length of maintaining that the right of pub- 
lication reſted excluſively in the authors and thoſe who claimed 
under them for all time : but the other opinion finally prevailed, 
which eſtabliſhed that the right was confined to the times limited 
by the act of parliament. And that I have no doubt was the 
right deciſion. Then the queſtion is whether, the right of pro- 
perty being veſted in authors for certain periods, the common 
Jaw remedy for a violation of it does not attach within the times 
limited by the act of parliament. Within thoſe periods the act 
ſays that the author ſhall have the ſole right and liberty of printing, 
Kc. Then, the ſtatute having veſted that right in the author, the 


| common law gives the remedy by action on the caſe for the 


violation of it. Of this there could have been no doubt made, 
if the ſtatute had ſtopped there. But it has been argued that, as 
the ſtatute in the ſame clauſe that creates the right has pre- 


| {cribed a particular remedy, that and no other can be reſorted to. 
| And if ſuch appeared to have been the intention of the Legiſla- 


ture, I ſhould have ſubſcribed to it however inadequate it might 


| be thought, But their meaning in creating the penalties in the 


latter part of the clauſe in queſtion certainly was to give an ac- 
cumulative remedy : nothing could be more incomplete as a re- 


medy than thoſe penalties alone; for without dwelling upon the 
| incompetency of the ſum, the right of action is not given to the 


party grieved, but to any common informer, I cannot think that 


| the Legiſlature would act ſo inconſiſtently as to confer a right, and 


leave the party whoſe property was invaded without redreſs. 


But there was good reaſon for requiring an entry to be made at 


Stationers' Hall, which was to ſerve as a notice and warning to 
the public, that they. might not ignorantly incur the forfeitures or 


| Penalties before enacted againſt ſuch as pirated the works of others : 
but calling on a party who has injured the civil property of 
another for a remedy in damages cannot properly fall under the 
; deſcription of a forfetture or penalty. Some ſtreſs was attempted to 
: be laid on the acts paſſed for preſerving the property of engravers 
in their works, i which a ſpecial proviſion is made to meet ſuch 


11 a caſe 
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a Caſe as the preſent, and to give the ſame right of action a; 
here contended for. But it is well known that proviſions of tha 
kind are frequently inſerted in acts of parliament pro major 
cautela ; and no argument can be drawn from them to affect the 
conſtruction of other acts of parliament. On the fair conſtruQion 
of this act therefore I think it veſts the right of property in the au- 
thors of literary works for the times therein limited, and that con, 
ſequently the common law remedy attaches if no other be ſpecif. 
cally given by the act; and I cannot conſider the action given to 
a common informer for the penalties, which might be pre- occu- 
pied by another, as a remedy to the party grieved within the 


meaning of the act. | 


ASHHURST J. In the caſe alluded to. of Donaldſon v. Becket 
in the Houſe of Lords, I was one of thoſe who thought that the 
invention of literary works was a foundation for a right of pro- 
perty independently of the act of Queen Anne. But I ſhall not 
enter into the diſcuſſion of that point now, as the queſtion in the 
preſent caſe is much narrowed. And upon the conſtruction of 
that act I entirely concur with my Lord that, the act having veſted 
the right of property in the author, there muſt be a remedy in 
order to preſerve it. Now I can only conſider the action for the 
penalties given to a common informer as an additional protection, 
but not intended by the legiſlature to ouſt the common law right 
to proſecute by action any perſon who infringes this ſpecies of 
property, which would otherwiſe neceſſarily attach upon the right 
of property ſo conferred. Where an aft of parliament veſts pro- 
perty in a party, the other conſequence follows of courſe, unleſs 
the Legiſlature make a ſpecial proviſion for the purpoſe ; and that 
does not appear to me to have becn intended in this caſe. Iam 
the more inclined to adopt this conſtruction, becauſe the ſuppoſed 
remedy is wholly inadequate to the purpoſe. - The penalties to be 
recovered may indeed operate as a puniſhment upon the offender, 
but they afford no redreſs to the injured party; the action is not 
given to him, but to any perſon who may get the ſtart of him 
and ſue firſt. It is no redreſs for the civil injury ſuſtained by the 
author in the loſs of his juſt profits. | 

Grost J. The principal queſtion is whether within the pe- 


riods during which the excluſive right of property is ſecured by 


the ſtatute to the author he may not ſue the party who has in- 


vaded his right for damages up to the extent of the injury fuſe 


tained; 
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tained ; and of this I conceive there can be no doubt. In the 1598. 


great caſe of Millar v. Taylor Mr. Juſtice Yates, gave his opinion 


againſt the common law right contended for in authors; > but he * 


was deciſively of opinion that an excluſive right of property was 
veſted in them by the ſtatute for the time limited therein. No 
words can be more expreſſive to that effect than thoſe uſed by 
hin. But it is to be obſerved that the penalties given by the act 
attach only during the ſirſt fourteen years of the copyright; and 
during that time only is the offender liable for ſuch penalties if 
he invade the author's right : but he is liable during the whole 
period preſcribed by the act to make good in an action for 
damages any civil injury to the author. If this conſtruftion were 
not to prevail, during the laſt fourteen years of the term the 
author would be wholly without remedy for any invaſion of his 
property. But there muſt be a remedy, otherwiſe it would be in 
vain to confer a right, I was at firſt ſtruck with the conſider- 
ation that ſix to five of the judges, who delivered their opinions 
in the Houſe of Lords in the caſe of Donaldſon v. Becket, were 
of opinion that the common law right of action was taken away 
by the ſtatute of Anne: but upon further view it appears that the 
amount of their opinions went only to eſtabliſh that the common 
law right of action could not be eee beyond the time li- 
mited by that ſtatute. 

LAWRENCE J. I entirely concur with the opinions delivered 
by my Brethren upon the principal point, and the caſe of Tonſon 
v. Collins, 1 Blac. Rep. 330. is an additional authority in ſupport 


of it; for there Lord Mansfield ſaid that it had been always 


holden that the entry in Satroners* Hall was only neceſlary to 
enable the party to bring his action for the penalty, but that 
the property was given abſolutely ro the author, at leaſt during 


the term, 
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If a broker 
draw on his 
employer 
for differs 
ences paid 
for him in 
ſtock-job- 
bing tranſ- 
actions, and 
the em- 
ployer ac- 
ce pt the 
bill, and 
then the 
broker in- 
dor ſe it to a 
third perſon 
after it is 
due, the 
latter can» 
not recover 
on the bill. 
Jobbing in 
Omnium is 
within the 
flat. 7 G. 2. 
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Brown again TURNER. 


FHIs action, which was brought by the indorſee of a bil 

of exchange againſt the acceptor, was tried before Lord 
Kenyon at the ſittings in this term, when the facts appeared to 
be theſe. The defendant employed one Pritchard a broker to 
tranſact ſome buſineſs for him in ſtock-jobbing in the flock 
called the Omnium, who paid the differences for him, and then 
drew the bill in queſtion on the defendant for the amount of 
thoſe differences, which the defendant accepted ; afterwards and 


after the bill became due Pritchard indorſed the bill to the 


plaintiff for a prior debt. Two queſtions were made, 1ſt, Whe- 
ther Omnium was one of the “ public ſtocks or ſecurities” 
within the ſtat, 7 Geo. 2. c. 8. (a), the ſcrip receipts not being 
then in the market, though the loan had been voted in the Houle 
of Commons? 2dly, Whether the illegality of the original 
tranſaction vitated this bill, the plaintiff having taken it after it 
became due, and conſequently not being entitled to recover on 
it if Pritchard could not? Lord Kenyon being of opinion againſt 
the plaintiff on both the points, a verdit was taken for the 
defendant ; to ſet aſide which 

 Garrow moved on a former day in this term on the 3 
of Faikney v. Reynous, 4 Burr. 2069, and Petrie v. Hannay, ants, 
3 vol. 418., when the Court reluctantly granted a rule to ſlew 
cauſe : but on this day 

The Ceurt ſaid they were clearly of opinion on the conſtruftion 
of the act of parliament and on the authority of Sicers v. Laſt 
tey (6) that the plaintiff was not entitled to recover; and they 
deſired that the rule might not be drawn up. 


Rule reſuled, 


(a) Which (after reciting the inconveniences ariſing from the pernicious and de- 
ftructive practice of Foct-jobbing) enacts that all contracts, upon which any premium 


' tha!l have been given or paid for iiberty to put upon er to deliver, receive, accept, of 


refuſe any public or joint flock er other public ſecurities whatever, and alſo all wagers 


and contracts in the nature of wagers relating to the price or value of ſtocks or iccle 


ities, ſhall be null and void, &c, 


(%) Ante, 6 vol. Et. 
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the defendant for an act done by him as a juſlice of the 
peace in the county of Southampton. At the trial at the laſt I in- 
chefler afſizes before Perryn B. it was objected on behalf of the 
defendant that the notice (a) was not conformable to the ſtat- 
24 Ges. 2. c. 44 (6) in not ſtating what particular writ or proceſs 
the plaintiff intended to ſue out and what form of action he in- 
tended to commence ; and the caſe of S!ricxland v. Ward (c) was 
relied on in ſupport of the objection: but the objection was 


(a) The notice was thus © You having on, & c. as one of His Majeſty's juſtices of 
the peace, & c. unlawfully impriſoned and cauſed to be impriſoned J. Lovelace of, 
xc. in priſon without any reaſonable or probable cauſe, for a long ſpace of time, to 
wit, for the ſpace of 24 hours, contrary to the laws and cuſtoms of this realm, and 
againſt the will of the ſaid J. Lovelace, I do as the attorney of and for the ſaid F. 
Lovelace according to the form ef the ſtatute in ſuch cafe made and provided hereby 
give you natice that I ſhall at-or ſoon after the expiration of one calendar month cauſe 
an action to be commenced and proſecuted againſt you in his Majeſty's court of 
King's Bench for your ſaid miſconduct. Dated, &c.;“ and ſigned by D. Howard, 
the plaintiff's attorney. 

(5) Which is entitled © An 10 for rendering juſtices of the peace more ſafe in 
the execution of their office, & c.; and which enacts “e that no writ ſhall be ſued 
out againſt, nor any copy of any proceſs at the ſuit of a ſubject ſhall be ſerved on, 
any juſtice of the peace for any thing by him done in the execution of his office, «ntil 
notice in writing of ſuck intended writ or preceſs ſhall have been delivered to him, &c, 


/ 
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Manday, 


| May. 14th, 
Ly was an action of treſpaſs and falſe nen againſt No % 


can be 
brought 
againſt a 
juſlice of 
the peace 
for an act 
done by 
him in that 
character 
without 
gieing him 
a month's 
notice of the 
Writ er Þ! 6 
ceſs intend- 
ed to be 
ſued out ag 
well as of 


the cauſe of 


act ion. 


at Jeaſt one calendar month before the ſuing out or ſerving of the ſame; in which no- 


tice fall be clearly and explicitly contained the cauſe of action which ſuch * hath or 
claimeth to have againſt ſuch juſtice, &.“ 

(e) The note of that caſe, as cited at the trial, was as follows; ; 

« Strickland v. Ward, ſummer aſſizes at Winchefter 1767, cor. Yates ]. 

Action of treſpaſs and falſe impriſonment again the defendant, who was a juſtice 
of the peace, and had committed the plaintiff for returning to the pariſh whence he 
had been removed, The notice given to the defendant purſuant to flat. 24 Geo. 2. 
was that an ation on the caſe for falſe impriſonment and aſſault would be brought 
againſt him. The counſel for defendant objected to the notice as inſufficient, becauſe 
not conformable to the words of the ſtatute, and tending to miſlead the juſtice who 
might know that an action on the caſe was improper, and ſuch whereon the plaintitt 
might be nonſuited, and therefore negle to tender amends. 

To this it was e that the words -“ aſſault and falſe impriſonment” i in the 
notice ſufficiently ſpecifed the cauſe of complaint; and that a juſtice who would 
lie by and omit to tender amends, relying on ſo trivial a miſtake, was not entitled io 
any favour from the Court, 

YaTEs J. held the notice inſufficient as got being conformable to the words of the 
ſtatute; and (aid that he could not blame any juſtice, who being troubled with an 
unjuſt Aion ſho! Id lay hold of this or any other trifling object ion to nonſuit a plain” 
tiff, 

Serjeant BUrLAND deſired the point might be reſerved; but the plainuf was afs 
Erwards nonſuite g upon the merits,” 


S743 over- 


n 


> - 
3 
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overruled. The cauſe then proceeded, and the defendant ob- 
tained a verdict on the merits. 
Scott, W., on a former day in this term moved to ſet aſide the 
verdict as being contrary to the weight of evidence; on which 
Bond, for the plaintiff, ſuggeſted that he thought the prelimi- 
nary objection which he had taken at the trial reſpecting the no- 
tice was deciſive in his favour, in which caſe it would be imma. 
terial to conſider whether or not the joey had given a Proper 
verdict on the merits. 
The Court then deſired that the formal objeftion might be firf 
diſpoſed of; accordingly on this day 
Erſkine and Scott, on behalf of the plaintiff, contended that 
the plaintiff had complied with the ſpirit and meaning of the alt 
of parliament by giving the notice he had given. That the ob- 


ject of the Legiſlature in requiring notice to be given to the ma- 


giſtrate of the action intended to be brought againſt him was to 


enable him, in caſe he had by any accident exceeded his juriſdic- 


tion, to tender amends to the party grieved ; for which purpoſe 
the act requires that the plaintiff ſhall give notice of his intention 
of commencing the action, ſpecifying in that notice the aft of 
which he complains : but whether he ſues out one writ or another 
is perfectly immaterial for this purpoſe, and giving notice of the 
particular writ intended to be ſued out conveys no information 


whatever; for every perſon may know the proceſs by which be 
may be ſued in any particular court. That the words in the fa- 


tute * Notice of ſuch intended writ or proceſs” only meant notice 
of the action intended to be commenced. That this notice wa 
drawn according to many precedents; and that a determination 
that this notice was inſufficient would be the means of entangling 
innocent and injured perſons in the forms of juſtice, That the 
caſe relied upon at Niſi Prius was perfectly diſtinguiſhable from 
this, becaule there the plaintiff had miſled the juſtice by giving no- 
tice of his intention to bring an action on the caſe and had aiter- 
wards commenced an action of treſpaſs and falſe impriſonment * 
whereas here the notice was conſiſtent with the action which was 
aſterwards brought. 

Bond, Gibbs, and Lens, contrà, were ſtopped by the Court. 

Lord KEN YoN Ch. J. We are bound to decide according to the 
law as we find it, without conſidering whether or not the Legiſlæ- 


ture did right in requiring the notice to be given that is requyed by 
the 
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the act of parliament alluded to. I confeſs I was a little ſurpriſed to 
hear it ſaid that this notice was drawn according to precedent, be- 
cauſe ever ſince the caſe of $rickiand v. Ward, I believe it has been 
- taken for granted that ſuch a notice as the preſent is not a good 
one. My manuſcript note of that cafe, which was given to me 
by the late Lord Aſhburton, one of the counſel in the cauſe, agrees 
with that which was referred to on the trial of this caſe. And if 
it is ſuppoſed that the learned judge who held the objection to be 
fatal in that caſe decided in favour of great men againſt perſons in 
inferior ſtations of life, his character is but little known to thoſe 
who make the ſuppoſition ; for if ever there exiſted a man who 
was a firm guardian of the liberties of his country, and a liberal 
ſupporter of thoſe who ſued for juſtice, it was the late Mr. Juſ- 


tice Yates. That learned judge ruled (a) that a notice under this 
act 


(a) We have ſince been favoured with the original note book of Mr. J. Yates, 
containing the trial and every thing that paſſed in the caſe of Strickland v. Yard, 
from which the following account of the objections made by the defendant's vu 
18 taken, 

« OzJecTioNSs,—No notice given of the writ or proceſs, yet expreſsly required by 
the 24 Geo. 2. that no writ or proceſs ſhall he ſued out / notice is given to the defend- 
ant of ſuch qurit or proceſs. The notice given is of an action upon the caſe; ſuch 
an action would not lie in this caſe. Defendant might therefore rely on nonſuiting 
the plaintiff in ſuch an action, and with that view make no tender of amends. A 


miſleading notice. So far from appriſing the defendant of the writ or proceſs intend 


ed to be ſued out, that the proceſs in ſuch an action muſt neceſſarily be of a different 
nature from the preſent, The writ in this action was ſued out without any previous 
notice of it, No notice was given of this writ; none that would agree with this writ. 
The words in the act of parliament are poſitive and peremptory that notice ſhall be 
given of the very writ or proceſs intended to be ſued out. Where a plaintiff files 
common bail for a defendant under the ftatute, and leaves a declaration in the office, 
he muſt give notice of it to defendant. If the notice vary from the nature of the de- 
claration filed, e. g if notice be given of a declaration upon the caſe when in truth the 
declaration is in treſpaſs, the proceedings are void; yet defendant muſt know the 
nature of the true cauſe of action which the plaintiff means to complain of. The 
ſtat, of 24 Geo. 2. was expreſsly to render juſtices of the peace more ſafe in the exe- 
eution of their offices; requires preliminary formalities, nuticc, copy of the war- 
tant, &c. 

AnSwER.—The notice very fully diſcloſes the nature of the plaintiff's complaint 
and the whole cauſe of action at length. The words “action upon the caſe” ſuper- 
fluous, and repugnant to the ſubſequent deſcription of the inju 3; may therefore be 
rejected. The end of the ſtatute was merely to give the juſtice ſufficient notice of the 
intended ſuit and the nature of the complaint that he may tender amends, &c. 

| Reer.y,—The ſtatute requires nutice of the writ or proceſs, and further requires 2 
ſpecification of the cauſe. 

I gave my opinion deciſively in favour of the objections: but my brother Burland 
deſired that the pc int might be ſaved for the opinion of the court of Common Peas, 
and 1 conſented that it ſhould. Point reſerv:d.”? 

By the ſame note it alſo appears that the cauſe proceeded, and that the defendant 


produced in evidence a warrant ſigned by him on the 16th of January 1765, reciting 
8 3 à con- 
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1798. act of parliament ought to be preciſe, and ſaid that the magiſſrate 
dad right in not tendering amends becauſe the notice was not 
8 conformable to the ſtatute. And if it were right then, à fortiori 

Cuxxy. it is right now, that deciſion having been acted upon for 30 years, 

and followed by ſeveral determinations at Niſi Prius. Therefore 
on the words of the act of parliament requiring notice of the 
writ or proceſs intended to be ſued out, and on the authority of 
that caſe, followed up as it has been by other deciſions at Niſt 
Prius, I am of opinion that the notice given in this caſe was in- 
ſufficient ; and that therefore the rule for a new trial muſt be dif. 
charged. 
_ AsnnuRsT J. The Legiſlature having preſcribed a certain 
form of notice to be g:ven to the magiſtrate, it is beſt to adhere 
to it. 

GROSE J. The words of the act of 8 are nd and 
poſitive. It is impoſſible to read them without obſerving that 
two things are required before an action can be brought againſt a 
magiſtrate, one that the plaintiff ſhall give notice in writing of 

the writ or proceſs that he intends to ſue out, the other that ſuch 
notice ſhall alſo contain the cauſe of action. The former words 
are not immaterial ; it is well known that there are ſome writs 
that the party may and ſome that he may not ſue out in ſuch a 
caſe; and if the plaintiff were to give notice that he intended to 
ue out one of the latter kind, e. g. a quo minus in the court of | 
5 King s Bench, the magiſtrate knowing that to be a deciſive ob- 
jection need not tender amends, but may take advantage of the 
objection at the trial. Now in this caſe there was no notice of 
any writ or proceſs that the plaintiff intended to fue out. I accede 
to the doftrine laid down by Mr. J. Yates in the caſe cited, and! 
have ſeveral times acted upon it at Niſi Prius. The precedents of 
notices are alſo different from the notice given in this caſe, 

' LAWRENCE J. The only queſtion before the Court is whether 
or not the terms of the act of parliament have been complied 
with; for if not, the action cannot be maintained. Now the 
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2 conviction of the defendant for unlawfully returning to Alverſtote after being le- 

gally removed from thence to Ringwced without bringing a certificate, &c. and le- 

quiting the keeper of the houſe of correction at (Goſport to keep the plaintiff to hard 

Jabour for 26 days; and he alfo produced the conviction, referred to in the warrant, 
regularly drawn up; on which Mr. J. Yates adds «I give my opinion that this convice 

tion could not be controverted in evidence; that the juſtice having a competent juriſ- 

dion of the matter bis judgment was concluſive till reverſed or quaſhed; and that is 

evuld not be ſet aſide at Nik Prius.” And accordingly the plaintiff was nonſuited. 

Ly i . . 
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at requires notice of the writ or proceſs intended to be ſued 
out as well as of the cauſe of action: but no writ or proceſs 


whatever is mentioned in this notice, and therefore the plaintiff A 


has not complied with the ſtatute. In addition to the caſe already 
cited, there was another caſe in this court ſome years ago which 
ſhews that the terms of the act of parliament muſt be purſued in 
the notice; Taylor v. Fenwick, M. 23 Geo. 3. B. R. The notice 
was written by the attorney, and ſigned by him thus “ given 
under my hand at Durham.” The attorney in fact lived at Dur- 
ham, but it was not expreſsly ſtated that Durham was the place 
of his refidence. On a motion in this court to enter a nonſuit, 
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Wallace and Lee contended that what appeared on the notice. was 


equivalent to a poſitive allegation that the attorney lived at 
Durham. Sed per Curiam, The ſtatute has preſcribed a form 
which muſt be implicitly followed; and it admits of no equiva- 
lent. The ſtatute was made to introduce a ſtrictneſs of form in 
favour of juſtices, and it muſt be obſerved literally. And a non- 
ſuit was entered. So here as the terms of the act of parliament 
have not been attended to, this rule muſt be diſcharged. 
| Rule diſcharged. 


———— Do . 


GoopTITLE on the Demiſe of RrcHAR DSO gain 
ANTHONY EDMONDS. 


ON the trial of this ejectment a ſpecial caſe was reſerved for 
the opinion of this Court. . 

A. Edmonds being ſeiſed in fee of two houſes with the garden 
yard and appurtenances in Finkle-Street in Selby, by will duly 
execured, dated 25th December 1759, deviſed the fame to his 
wife M. Edmonds, together with all the barns, ſtables, &c. and 
other appurtenances, all which premiſes he willed ſhould be en- 
Joyed by his ſaid wife ſo long as ſhe remained a widow, or during 
her natural life. He likewiſe gave to his wife another houſe, 
then in the occupation of T. Archer, ſituate, &c. to be by her 
diſpoſed of as ſhe ſhould ſee meet or convenient to do with the 
lame, He then willed that his ſon F. Edmonds ſhould pay to, 
his (the deviſor's) ſaid wife a certain ſum due to him, and after 
that money w..s paid to his ſaid wife, he willed that his ſaid ſon 
ſhould-ſhare equally alike with the reſt of his brothers and ſiſter, 


Tueſday, 
May 1 5th. 


A, deviſed 
two houſes 
to his wite 
for life, and 
willed that 


on payment 


of a ſum of 
money to tne 
wife by B. 
(one of his 
ſons) B. 
ſhould ſhare 
equally 
alike with 
the reſt of 
his bruthers 
and ſiſters, 
C. O. andE.; 
and if any of 
115 childten 
ſhould die, 
tnen the 


ſhare of him 


or her 
thouid go 


Xnong the ſurvivors: held that the children B. C. D. and Z. took only eſtates for life under the wil 
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namely, Ann Richardſon, the wife-of William a Anißum 
Edmonds and Thomas Edmonds, his (the deviſor's) children; and 
if any of his ſaid children ſhould happen to die, then the ſhare of 
him or her ſhould go among the ſurvivors. Then after diſpoſing 
of ſome of his perſonalty © his will was that his ſaid wiſe ſhould 
not diſpoſe of any of the houſehold goods, but after her deceaſs 
or marriage which ſhould firſt happen, his mind was that they 
with the houſes aforeſaid ſhould be equally ſhared among his ſaid 
children as aforeſaid, or as ſhe ſhould think proper to diſpoſe of 
amongſt them; and his mind was that his ſaid wife ſhould not 
ſell or mortgage either of the aforeſaid houſes.” The deviſor 
died in 1760, leaving M. Edmonds his widow,” and F. Edmond, 
Ann Richardſon, Anthony Edmonds, and Thomas, Edmond, his 
four children. On the death of the deviſor, Mary his widoy, 
entered upon and held the premiſes till her death, which hap. 
pened in 1794. Three of the teſtator's children died after the 
teſtator, and in the life-time of their mother, viz. John the eldel 


Jon died in 1767 without iſſue; Anthony the ſecond ſon died in 


1774, leaving Anthony the defendant his eldeſt ſon and heir at 
law ; Ann the daughter died in 1778, leaving Thomas Richardſm 


the leſſor of the plaintiff her eldeſt ſon and heir at law. Afr 


the deaths of the ſaid deviſor's children John, Anthony, and An, 
but in the life-time of their brother Thomas, the ſaid Mary Ed- 
monds the widow in her life-time made her will, duly executed and 
atteſted, dated 13th April 1790, wherein ſhe deviſed to her ſon 
the ſad Thomas Edmonds, and to his heirs and aſſigns for ever, al 
her real and perſonal eſtates whatſoever in Selby aforefaid and 
elſewhere. And ſhe appointed him ſole executor. Thomas the 


younger ſon of the teſtator ſurvived his mother, and on her death 


entered upon and held the premiſes during his life. The ſaid 
Thomas died unmarried in 1797, having firſt made and duly 
executed his will in the preſence of three witneſſes, dated 27th 
December 1796, wherein (after directing his debts to be paid and 
giving certain pecuniary and ſpecific perſonal legacies) he gave 
to his nephew Thomas Richardſon (the leſſor of the plaintiff) 20/. 
but in caſe his ſaid nephew refuſed to ſign and execute to his 
executor when required a releaſe of all his right, eſtate, and 
intereſt in, and to his (the teſtator's) meſſuages, lands, tenements, 
and hereditaments, fituate at Selby aforeſaid, and all other his eſtate 
whatſoever and whereſoever, then the legacy or bequeſt 0: 


201. fo given to bim as aforeſaid ſhould be null and void. And 
| he 
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he thereby charged his ſaid real eſtate to and with the payment 
of his debts and the ſaid legacy; and as to all and every his 
meſſuages, lands, tenements, &c. at Selby, and all and every other 
his real and perſonal eſtate and effects, &c. he deviſed to his 
nephew Anthony Edmonds (the defendant) his heirs, executors, 
adminiſtrators, and aſſigns, for ever : and he thereby appointed 
his nephew 4. Edmonds his ſole executor. Anthony the defendant 
and deviſee in the will of the ſaid Thomas Edmonds is now the 
heir at law of the ſaid John Edmonds and Thomas Edmonds his 
uncles, and alſo of his grandfather the ſaid deviſor Anthony 
Edmonds. The two houſes were after the death of Mary Edmonds 
the widow conſiderably improved by the ſaid Thomas Edmonds, 
and divided into eight ſeparate tenements, which are now of the 
value of 700 J. The queſtion reſerved for the opinion of the 
Court is whether the plaintiff is entitled to recover. 

Chambre, for the leſſor of the plaintiff, contended that he was en- 
titled to recover one third or at leaſt one fourth of the freehold. The 
difference conſiſts in this, that the deviſee to the eldeſt ſon of his 
ſhare was on condition that he ſhould pay a certain debt to the 
teſtator's widow, which it does not appear that he ever paid, and 
if not his ſhare would be apportioned amongſt the other children 
of the teſtator. But if that be doubtful, at any rate the leſſor is 
entitled to recover a fourth; and this will depend on two queſ- 
tions: 1ſt, Whether the children of the deviſor took eſtates in 
fee or for life only ? 2dly, Whether, ſuppoling them to take in 
fee, they took as tenants in common or as joint tenants? Firſt, The 
children took a fee. It is true there are no words of limitation 


| aſter the deviſe to them; the deviſor appears to have been igno- 


rant of the uſe of any ſuch words; he had before deviſed certain 
of the premiſes to his wife, “ 1 be by her diſpoſed of as ſhe ſhould 
« ſee meet or convenient to do with the ſame,” which is a very in- 
artificial manner of giving her the abſolute diſpoſition of the pro- 
perty. But it alſo appears from the whole of the will that where 


4 he meant to confine the intereſt deviſed to the life of the deviſee 


he ſo expreſſed it in terms, as in the firſt deviſe to the wife; or 
elſe by negative words, as in the ſubſequent part of the will where 
he prohibited her from ſelling or mortgaging either of the 
houſes. It is evident that he meant to give a fee to his 
children; for eſtates for life would not anſwer his intent, 
Which was to make a family proviſion; and there are no re- 
Aridlive words annexed to the eſtate deviſed to them, Beſides 

| the 
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CASES tv EASTER TERM 


the deviſe of the freehold to them is coupled with the perſony 
property which was before given to the wife for life. It is ally 
to be obſerved that the heir at law is joined in the deviſe to the 
children on certain terms, and the other children are to ſhare 
together with him; and therefore they mult take eſtates of equal 
duration as he would have taken ſuppoling there had deed x 
deviſe at all; for it is clear that if the terms were not complied 
with he meant to diſinherit the heir at law altogether. ' The cak 
of Oates v. Brydon (a) was not fo ſtrong for a fee as the preſent, 
though ſimilar in many reſpects. It was a family proviſion and 
the ſubject-matter of the deviſe was a houſe and ſtable, which, 
as Lord Mansfield ſaid, was a waſting property; and it was fir} 
expreſsly deviſed for the lives of two perſons in ſucceſſion, and 
afterwards to the children of F. B. and S. VV. fhare and ſhare 
alike to be divided amongſt them. In that caſe there were no 
words of limitation; and yet it was holden that the children took 
a fee, though there was a reſiduary deviſee, which there is not 
in this caſe as to the real eſtate. So in Reſe d. Vere v. Hill (), 
a deviſe by a teſtator to his five children and the ſurvivors and 
| ſurvivor of them, and the executors, &c. of ſuch ſurvivor ſhare 
and ſhare alike as tenants in common, and not as joint tenauts, 
was holden to give a tenancy in common in fee to the children, 
2dly, The children took as tenants in common and not as joint 
tenants. And when the deviſor ſpeaks of ſurvivorſhip, he merely 
meant to provide againſt a lapſe in caſe any of his children ſhould 
die in his own life-time ; for he made that proviſion before any 
deviſe to the children. SO@tringer v. Phillips (c), Stones v. 
Heartly (d), and Roſe d. Vere v. Hill (e). A power is given to 
the wife to diſpoſe of the property amongſt the children, which 
muſt be underſtood in ſeveralty ; and it is in default of her af- 
pointment that the children are to ſhare equally. That power 
muſt have been executed, if at all, in her life-time ; and therefore 
the ſurvivorſhip which is before ſpoken of muſt relate to the time 
of the deviſor's death, and not of the wife's. The effeft of tho 
deviſe therefore is that the children living at the time of the 
deviſor's death ſhould take equally, ſubject to any alteration by 
the ſubſequent appointment of the wife. And as the power 0: 
appointment given to her was not confined to eſtates for life to 


(a) 3 Burr. 1895. | (3) . 1881. (+) I Eq. Caf, Abr, 292. pl. 11. 
(4) 1 Vex. 165. (e) 3 Burr. 1881. 
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the children, ſo neither could the deviſor have intended ſo to 
-onfine the eſtates given to them in the event of her not ap- 


inting. Now the appointment by the wife was not made 


until all the children but one were dead, in which caſe her 
power of appointment was gone, and therefore the eſtate would 


veſt in that one under the will and not under the appointment. 


adac v. Fackſon (a). 


Wd contri, In whatever point of view this caſe is conſidered, 


| the defendant is entitled to the judgment of the Court. The 


power of appointment remained notwithſtanding all the children 


but Thomas were dead: it was limited to take place “ after her 


bl 


« deceaſe or marriage, which ſhould firſt happen, and conſe- 


| quently muſt be confined to the objects then in being. But ſup- 
poling the appointment to be bad, yet under the will alone of 


Inthany Edmonds the eſtate would go over to Thomas the ſur- 
viving fon. The eſtate was firſt given to the widow for life or 


durante viduitate ; then after her deceaſe or marriage which ſhould 


firſt happen © to be equally ſhared by his children as aforeſaid ;** 


| that refers to the former part of the will, whereby it appears that 
| the ſhare of any dying was to go to the ſurvivor, which muſt 
# neceſſarily mean the ſurvivor at the time of the wife's death. 
For ſhe had the ſole diſpoſing power over the eſtate during her 

life, and it was only in caſe of her not exerciſing that power that 
it was to be equally ſhared amongſt the ſurvivors: but who they 
{ would be could not be aſcertained until her death. And the de- 
; fendant is equally entitled whether the children took eſtates for 
life or in fee. 
under Thomas, the ſurvivor at the time of the widow's death: if 


If in fee, then the defendant is entitled as deviſee 


only for life, then the defendant claims as heir at law to the de- 


| Viſor of the reſidue undiſpoſed of. | 


Lord KRN VON Ch. J. Although this is a perplexed will, w 


| muſt endeavour to extract the deviſor's meaning from it as well as 
= we can, The defendant is the heir at law of the deviſor, he is 


the deviſee of the ſurviving child of the deviſor, and the deviſee 
and appointee of the widow of the deviſor Anthony Edmonds ; 
and therefore if the will of the deviſor, A. Edmonds, is ſo unin- 
telligible that we cannot ſay with certainty that any eſtate paſſed 
by it, or if only eſtates for life to his children paſſed by it, or if 
an eſtate in fee paſſed to the ſurvivor of thoſe children under the 


(4) 2 Bre. Ch, Caf. 588, 
will, 
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will, or if the appointment of the widow were good, in either gf 


theſe caſes the defendant is entitled to our judgment. And the | 


ſecond of thoſe points is (I think) with him; there being ng 
words of limitation to give an eſtate in fee to the deviſor's chil. 
dren. To prove that a fee paſſed to them the plaintiff's counſy 
cited the caſe of Oates d. Hig fall v. Brydon: but after the argus 
ment and before the deciſion of that caſe Lord Mansfield (ces 
tainly from the moſt earneſt wiſh to do juſtice between the parties) 
directed certain inquiries to be made reſpecting the value of th 
eſtate deviſed, which at the time gave diſſatisfaction to the profel. 
lion, who thought that the rules of law ought to prevail in th 
conſtruction of the will whether the eſtate deviſed by it were d 
the value of 207. or 2000 J. per annum. But I believe that i 
ſubſequent caſes, Lord Mansfield doubted whether in the deciſion 
of that caſe he had proceeded on ſubſtantial grounds; for in ſone 
of thofe caſes where he had no doubt but that the deviſor meat 
to give a fee, he lamented that there were not words in the vil 
ſufficient for that purpoſe. Now I find no words in this will uf- 
ficient to carry a fee, We are left to conjecture on the ſeveral 


arguments uſed by the plaintiff's counſel : but no conjeure of 


ours is ſufficient to diſinherit the heir at law. I admit that if the 
purpoſes of the will cannot be anſwered but by the deviſee's 
taking a fee, a fee will paſs, as in Shaw v. Weigh (a), or when 
an eſtate is given to the deviſce he paying a ſum of money: but 
I know of no other caſe where a deviſee takes a fee unleſs there 
be words in the will (though no technical words are neceſſary for 
that purpoſe) ſufficient to paſs a fee. This is a ſacred rule of pro- 
perty not to be broken in upon; if we were now to depart from 
it, it would be removing one of the great land-marks of real pro- 
perty. On that ground alone therefore I am of opinion that (he 
defendant is entitled; and I rather think, though 1n this 1 merely 
hazard a conjecture, that the teſtator meant to give the eſtate to 
the children who ſhould be living at the death of his widow ; and 
in that caſe if the child, who ſurvived the widow, took a fee, the 


| defendant is the deviſee of that child ; ; if that child only took a 


ellate for life, then the defendant claims as heir at law of the * 
viſor A. Edmonds. 
The other Judges were of the ſame opinion. 
Poſtea to the defendant» 


(a) Fitzg. 18. 2 Str, Soz. Fort. 71. 
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Lord Gwvpix and Others againſt FoAKEs. 


— 


HIS was a feigned action brought againſt the defendant as one 
ol the commiſſioners named in an incloſure att paſſed in the 


37 Geo. 3. c. 144. entitled “ An Act for dividing, allotting, and 


incloſing the open and common fields, &c. heaths, waſtes, and 
commonable woods, lands, and grounds within the pariſh of 
Crndon in the county of Surry,“ to- try the following queſtions; 
iſt, Whether one Robert Boxall was or was not entitled to the 
reorial tithes of the ſaid commons, &c.? 2dly, Whether the 
ſaid Boxall was or was not entitled to a portion of the ſame? 


| 2dly, Whether the plaintiffs, or any, or either of them were ſo 


entitled? The defendant aſſerting the afhrmative upon the two 
firſt iſſues, and the plaintiffs upon the laſt. There were diſtinct 
iſſues upon each of the claims. At the trial of the cauſe before 


| Hitham B. at the late King lon aſſizes, a caſe was reſerved for 
| the opinion of this Court, {lating the following facts. 


The rectory of Croydon otherwiſe Bermondſey is an impropriate 
retory, and together with the rectorial tithes ariſing within the 
pariſh of Croydon beſore and at the dates of the reſpective con- 
veyances to the, plaintiffs, and Mr. Boxall herein- after ſet forth 


| was legally veſted in George Samuel late Lord Viſcount Montague, 


and after his deceaſe in his ſiſter the Honourable Elizabeth Maury 


| Brown (now the wife of Milliam Stephen Peyntx, Elq.) or in trul- 
tees for them, and ſuch conveyances were ſeverally executed by 
all neceſſary parties. By indenture of bargain and ſale of the 
I th of December 1788, Lord Mantague conveyed to the plain- 
tiff Lord Gwydir in fee all the titles and tenths of corn, grain, 
E hay and wood, and all and all manner of other tithes, tenths, 
poriions of tithes, penfions, oblations, obventions, and fruits what- 
poever belonging to or parcel of the reftory impropriate of Croy- 


dm otherwiſe Bermondſey, in the county of Surry, yearly commg 


= ering accruing growing increafing renewing and happening or 10 
Ine ariſe accrue grow increaſe rencw and happen aut of and upon 
3 fir er in reſpe of the ſeveral meſſuages or tenements farms lands 
3 and bereditaments fituate tying and being in the pariſh of Croydon 
in the ſaid county 7 Surry, therein-after particularly mentioned 


and deſcribed, o any of them, or any part thereof, vis. all that 


melſbage or tenement, and farm, and the lands and grounds, and 


heredita- 
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1798. hereditaments thereunto belonging or appertaining, commonly 
T- called Ham Farm, the property of the ſaid Lord Gwydir, containing 
Gro 248 A. 1 R. 17 P. in the occupation of J. Turner; and all thy 
— qpd and thoſe the tenement and farm, and the lands, grounds, and here. 
ditaments, thereunto belonging or appertaining, called Moch 
Farm, belonging to Croydon Hoſpital, containing 99 A. 2. R. 155. 

in the occupation of John Peacock. This deed then goes on to Par- 
ticularize a variety of other lands, deſcribing ſome of them i 

words exactly correſponding with thoſe above ſet out, deſcribin 

others as lands and grounds called Addiſcombe Farm, other, x 

lands grounds and hereditaments therets belonging called Sit 

Green Farm, and others as lands grounds and hereditament; h. 

ing in certain ſituations, naming the ſuppoſed proprietors and au 
occupiers of each ſeparate farm and parcel of land; the wholed 

' which ſaid meſſuages or tenements, farms, lands, grounds, and 
premiſes, in reſpeA whereof or out of which the ſaid tithes men. 

tioned to be thereby releaſed, come, ariſe, accrue, grow, increale, 

renew, and happen, contain in the whole by an admeaſurement 

lately made 588 A. 2 R. 6 P. more or leſs, and are delineateda 
deſcribed in a plan annexed. 'In another conveyance to R. and]. 
Meager, others of the plaintiffs, the words of conveyance werethe 

ſame in ſubſtance as in the former, with a correſponding deſcription 

of the cloſes, and the names of the ſeveral proprietors and occu- 

Piers, with like reference as to the boundaries to a plan annexed, 

In another conveyance to T. Meager, another of the plaintiffs, the 

ſame terms are uſed, deſcribing ſome of the meſſuages or tene- 

ments and farms * with the hereditaments thereunto belonging or 

« appertaining;” and ſome parcels of lands without thoſe ad- 

tional words, and expreſſed to be principally though not entire 

in the grantees' own poſſeſſion, with a ſtatement of the wht 
contents of the lands, and a ſimilar reference to a plan annexe. 
Other conveyances to G. Mathew and F. Farley, others of tle 
plaintiffs, were in the ſame manner as the laſt. In another con- 
veyance to R. Chatfield the grant of the tithes is ſlated to be“ olt 

« of upon for or in reſpect of the ſeveral Jands tenements aul it 

(e reditaments,” deſcribing them as before, to hold the ſaid tithes 
hereditaments and premiſes with the appurtenances to the ſaid R. C. 

&c. In another conveyance to C. Lane, another of the plaintiffs the 

words are the ſame excepting that the tithes are ſtated to arile wil 

of, far, or in reſpect of, the ſeveral lands, tenements, and heredit- 
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ments after deſcribed, viz. (ſetting out the contents of the ſeveral 
EB cloſes) in the occupation of F. M. with a ſimilar reference to a 


plan annexed, and having the words “ with the appurtenances” \ 
the habendum. Another conveyance to D. &., from whom an- 
other of the plaintiffs claimed, was in the ſame manner as the laſt, 
deſcribing the cloſes conveyed by names bounds and contents, 
Another conveyance to J. Lewin was like that to the Meagers, 
« for and in reſpect of the meſſuages and tenements, farms, lands, 

40 grounds, and hereditaments, &c. with the like habendum 3 
« reference as the laſt.” This deed, amongſt other lands, the 
tithes whereof are ſtill veſted i in Lewin, or in perſons deriving 
title under him, deſcribes. the following piece, the rectorial tithes 
of which have ſince been purchaſed by the plaintiff R. Meſſenger 
and regularly conveyed to him, viz. “ all that piece or parcel of 
« land at W. belonging to S. F. and in the occupation of V. I. 
« containing, &c. more or lels.” Another conveyance to the 
plaintiff C. Shepley by words exactly the ſame as thoſe uſed in 
the conveyances to Chatfield Lane and D. R. of “ all and 


| « ſingular the tithes, &c. out of, for, or in reſpect of all thoſe 


lands called Hayling Park, containing, &c.; and all that capi- 
« tal meſſuage or manſion, now ſtanding thereon, with the out- 
« buildings, yard, garden, and appurtenances thereunto belong- 
« ing and appertaining; and all that cottage or tenement called 
the Old Plow, with the appurtenances,” 

By the above conveyance and others of the like nature the 
tithes of a certain part of the cultivated lands in Croydon were 
conveyed to different purchaſers previous to the marriage of Mr. 
and Mrs. Poyntz. By indentures of leaſe and releaſe of 13th and 
14th January 1796, Mrs. Poyntz, in conſideration of her then 
intended marriage conveyed to truſtees in fee, all the ſaid rectory 
or parſonage impropriate of Croydon otherwiſe Bermond/ey, and all 
tithes, glebe lands, oblations, obventions, profits, and perquilites, 
of what nature or kind ſoever, ariſing, increaſing, or renewing in 
or within the pariſh of Croydon aforeſaid, and belonging to the ſaid 
rectory, and which had not been theretofore conveyed away or 
levered therefrom, and the ſcite of the ſaid parſonage, with the par- 
ſonage, barns, and homeſtead, ſubje&t as to a part of the ſaid tithes 
to two ſeveral contracts and agreements for the ſale and convey- 
ance thereof, upon truſt to ſell and diſpoſe of the ſaid rectory or 


parſonage, and all and ſingular the ſaid tithes and hereditaments in 


Croxden by public auction or private contract. In purſuance of 


the 


643 


1798. 


Lord 


in GWwy DIA 


agat "ft 


To kk ns, 


- 
OR” REFER 3 3 


* 
˖ 
15 
EK] 
4; 
[4 
* 
157 
4; 
1M i] 
"Ty * 
4 TY 
"£20 J 
WE. 
a: - * 
1 
4 1 4 
1 1 
neo 
1 N 
1 
[ i 
13 
145 
F139 
- * 
14 
7 
F 4 T3 
14 
Wit}. 
1 
F 
1 
* 
5 
1 


— —-—¼ ä 2 — > — r — — 
* wt WS £ * — — 


= ” 3 ” _ — = 


PEER 


— 1 - 
n F —•łʃ2 l ee Co ELL SIE > Es gs WERE ee 
. - — 5 a nn WE ICED IL — — i" - El by — — 
2 - " — to” EI a = — I ——_— OE - — — — my 2 Es 
— * — — 3 pet we —_— - — — — - 
- —— atmo — — = 5.5 — — AS —— — — — 5 — 
pt 2 8 f — 4 7 — — 5 — — 
— * 1 — — Y * 


3 
— 
OR eo 


— 


— ———ůů r 2 we. "Ex EE VIE EFF 
3 r — 


— Cen 
me * 2 P * "Ay" 
CY CC O- 


er —— 


r TBE IE EEC 2 


4496 
$0 
WW 8 
34:8 
| To N 
12 ' 
2 
1. 
1 
165 
N 
9 
16 
v 
24 

n - 
h 7 
1 
Fi 
11 
1 F 
144 
$147 
N 1 

j 
LE | 
— 14 
4 
} 
1 1 
1 
fr 
#88 

7 
. 


. 
if ; 


_— — 


5 

Wit 

ll 
10 


1 
i | 
e 
; ö 1 
15 4 * 
428 
13 24588 
ot; 1 
FE i] 
* 1 
- = 
£35 


644 ei EASTER TERM 


1798. the truſt in the above-mentioned ſettlement, a public auction wy 8 
advertiſed for the 6th November. 1795, when the reftorial tiths v. 
* wo of about 834 acres of cultivated ground (being all that remained . co 
againſ? unſold at the time of the ſaid marriage) were to have been put up B 
OAKES, , © : . . 
to ſale in fix ſeparate lots under printed particulars and condi. th 
tions. The particulars after ſpecifying the quantities of land au 0 
the compoſition and eſtimated values of the tithes compriſed in WW th 
each of thoſe ſix lots deſcribed as a ſeventh and laſt lot to be put = pa 
up © a freehold eſtate conſiſting. of the right of tithes over al la. 
the common and waſte lands in the pariſh of Croydon, excyt WE m 


Maddon Marſh, containing 2250 acres.” The tithes of Main c. 
Marſh containing 235 acres more formed a part of the ſecondly WW as 


Bi deſcribed in the ſaid particulars ; upon which particulars there ur 
E' was a memorandum that the tithes of a few of the ſmall inclokd ME ri 
a fields as well of Madilon Marſh, as of the other commons did nat fee 

3 at that time yield any profit. After this auction had been ſo al- pe 
15 vertiſed and juſt before it was to have taken place, Mr. Rr l 

® Boxall, the perſon named in the pleadings, contrafted for the pu- pc 

. 414 chaſe of the 2d, 5th, and 7th lots, which compriſed the rettoria = 1} 

„ tithes of 122 acres of incloſed lands, beſides Waddin Marſh, n di 

1 all the other commons and waſte lands in the pariſn; two other fie 

|, lots, the 1ſt and 6th were ſold to other purchaſers; and the re- 3 
bg. maining two were bought in for the proprietors. By indentures tic 

15 of leaſe and releaſe of 13th and 14th January 1796, Mr. and Mn. th 
4 Peyntz and their truſtees (after reciting in part the above ſeitle- * 

4 ment) duly conveyed to Mr. V. Cutton and his heirs to the ule WE ot 

1 of Clutton and his heirs during Baxall's life intereſt for ſaid Bixal WE fo 
11 with remainder to the uſe of Boxall in fee, all and ſingular te WE 8 

a 1 tithes, &c. ariſing, &c. out of, upon, for, or in reſpett of all thoſe H P 

FY ſeveral pieces or parcels of land or ground, lying together and con- "x 

p 1 poſing a tract of 15 acres, belonging to the archbiſhop of Can- = 

1 terbury in the occupation of Henry Allen, bounded, 8c, and alſo 5 

1 5 all thoſe ſeveral pieces, &c. deſcribing all the cultivated grounds J 

| £ which were compriſed in the ſaid 2d and th lots, and delineated 5 

| M in a plan annexed, and alſo all and ſingular the tithes and tenths 
+ portions of tithes, oblations, obveniions, and fruits, and all and every a 
+ other right, title, intereſt, property, compenſation, benefit, advan- 1 
f tage, claim, and demand whatſoever, belonging to or part or parce x 
[ of the reQory impropriate of Croydon other wiſe Bermondſcy aforeſaid a 
. yearly or otherwiſe, coming, ariſing, growing, ac-ruing, increaſing ; 


rene wing, or happening, or which at any time or times —_ 
| 85 mou 
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ſhould or might come ariſe grow accrue increaſe renew or happen 1798. 


out of upon for or in reſpect of all and every the commons and 
waſte lands and grounds, within the pariſh of Croydon aforeſaid, 
containing by eſtimation 2485 acres, and the reverſion, &c. 

Before and at the time of the ſeveral conveyances of tithes to 
the plaintiffs and Mr. Boxall, there were rights of common upon 
ſome of the waſtes within the pariſh of Croydon, appurtenant to 
| the reſpective lands deſcribed in each of thoſe conveyances or to 
| parts thereof, Within the pariſh of Croydon one moiety of tithe 
lands is of right, pay able to tlie rector impropriate, and the other 
3 moiety to the vicar, and many of the ewes belonging to the o- 
; cupiers of ſuch ſeveral lands reſpectively, have from time to time, 
= as well before as ſince the ſaid conveyances dropped their lambs 
E upon the waſtes whilſt depaſturing there in the exerciſe of ſuch 
& rights of common, and the lambs ſo dropped have continued 
feeding there with their dams. The Montague family having com- 
& pounded for the rectorial tithes of the before mentioned farms and 
lands, with the ſeveral occupiers thereof, received no diſtinct com- 
poſition for the tithes ariſing upon the commons or waſtes. The 
lke compoſitions have been paid to the ſeveral purchaſers of the 
different lots of the ſaid tithes; and no rectorial tithes ariſing 
from the commons or waſtes have ever been taken in kind. 

The act of the 37 Geo. 3. c. 144. before referred to, after men- 
| tioning who were the lords of the ſeveral different manors within 
the pariſh, recites (amongſt other things) that Mr. Poyntz was en- 
E titled to the tithes belonging to the impropriate rectory of Croydon 
E otherwiſe Bermondſey, ariſing within the ſaidpariſh (except thoſe be- 
fore ſevered and conveyed away), and that an incloſure of the open 

and common fields, &c. therein would be advantageous, and then it 


appoints the defendant with two other perſons commiſſioners. for di- 
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viding and allotting theſame. It directs the manner of their proceed- 
ing to aſcertain claims reſpeQing rights of common, or of tithes or of 
exemption therefrom or of other intereſt in the land, and ena&3 
that the commiſſioners ſhall ſet out and allot to the perſon or 
perſons who ſhall be entitled to the rectorial tithes of the ſaid 
commons, &c. intended to be divided and incloſed ſuch parcel of 
land as ſhall in the judgment of the ſaid commiſſioners be a ſull 
equivalent and compenſation for ſuch right; with a proviſo that 
nothing in the act ſhall alter or in anywiſe affect the rights of any 
perſon to the rectorial tithes of the incloſed grounds open and 
common fields lands and common meadows within the pariſh of 

Vol. VII. 11 Croydon, 
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1798. Croydon. In conſequence of this act, to which general reference 
£25 %: wag was made in the caſe ſtated, Mr. Boxall gave in to the commit. 
Genz ſioners his claims to the reftorial tithes of all the commons marſhes 

. &c. within the pariſh of Croydon, containing by eſtimation 2485 

acres, and which tithes he thereby ſtated to conſiſt of the folloy. 
ing particulars, viz. * all corn and grain of every deſcription, all 
hay clover and all other ſorts of artificial graſs when cut and made 
into hay, all underwood and loppings of trees and woods, the 
moiety of all lambs, and all turnips carrots onions and other 
garden ſtuff, ſown upon lands ploughed;“ and Mr. Bzxall al 
claimed other rights of common, &c. in reſpect of other property 
within the pariſh. The plaintiffs alſo preferred their reſpediys 
claims to the commiſſioners, whereby they claimed ſeparate por- 
tions of the rectorial tithes of ſuch commons marſhes &c. in 
virtue of the ſaid ſeveral conveyances to them; and the plaintif 
Chatfield made a further claim in virtue of the tithes of another 
farm called Plunſums, for the purchaſe of which he had contrated 
with the late Lord Montague, and paid him 7681., but of which no 
conveyance had ever been made. The commiſſioners allowed 
Mr. Boxall's claim and diſallowed thoſe of the different perſons 
claiming in oppoſition to him; in conſequence of which the pre- 
ſent aftion was brought in conformity with the att. The 
queſtion for the opinion of this Court is, what verdict ought 
under the circumſtances to be entered on the ſeveral iſſues joined 
upon the pleadings ; and the verdi& upon each of them is to be 
recorded according to that opinion. | | | 
Marryat for the plaintiffs. The tithes of the commons which 
were appurtenant to the ſeveral eſtates conveyed to the plain- 
tiffs paſſed by the conveyances of thoſe eſtates. The queſtions 
are, whether it was the intention of the parties to thoſe inſtru- 
ments that the tithes of the commons ſhould be ſo conveyed, 
and whether the words uſed are ſufficient for that purpoſe. In 
ſome of the deeds the words uſed are, © meſſuage or tenement 
« and farm, and the lands grounds and hereditaments thereunto 
« belonging or appertaining,“ the tithes ariſing out of or in e- 
ſpe& of which are granted: theſe words are amply ſufficient to 
include the tithes ariſing out of the commons appurtenant to the 
incloſures. It is true that in ſome of the conveyances the word 
uſed are not ſo large, as © lands and grounds called Addiſcone 
« Farm,” but they are ſufficient to paſs the ſame intereſt. It 


cannot be ſuppoſed to have been the intent of the grantors to 
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fever the right of the tithes ariſing out of the common as to ſome 


of the eſtates and not as to others. The word farm itſelf is ſuth- 
cient to include common appurtenant to the incloſure. In ſome 


again the conveyance is only of the tithes ariſing out of &c. the ſe- 

veral “ lands tenements and hereditaments;“ but that means the 

ſame thing: and in ſome inſtances are added to the words of 
grant the words « with the appurtenances,” which are clearly ſuffi. 

cient to paſs the intereſt in queſtion where they are properly 
placed ; and the only difh-ulty ariſes from the miſplacing them, 
being after the grant of the tithes of the land, the parties not con- 
ſidering that an incorporeal hereditament, ſuch as the tithes of a 
right of common, cannot be appurtenant to another incorporeal 
bereditament, viz. the tithes ariſing out of the incloſed lands. But 
whatever is incident to land will paſs by the deſcription of land, 
without the word © appurtenances.” 2 Rol. Abr. 60, A. Common 
appendant or appurtenant to an eſtate cannot be ſevered, though it 
may be extinguiſhed or releaſed (); and therefore by a grant of 
the land to which common is appurtenant, it will paſs, though it 
be ſpecially reſerved. If there be a modus or exemption ſor the 
incloſed land, it will extend to the common. Lambert v. Cum- 
ming, Bunb. 138. Stockwell v. Terry, 1 Vez. 118. There were 
no other tithes but of lambs upon the common before the inclo- 
ſure, and theſe were payable to the rector; and there is no reaſon 


for making a diſtinftion in this reſpe& between the tithes ariſing 


from the common and from the incloſure, for the ewes and lambs 
are depaſtured upon both at different times. 

Beſt contra. It is true the intention of the parties muſt govern 
the conſtruftion of the deeds, but that muſt be collected from the 
deeds themſelves. And it does not appear that the tithes of the com- 
mon were thought of at the time, otherwiſe they would have been 
expreſſed in plain apt words like the reſt, which they are not. 
Nor can it be collected by neceſſary implication that they were 


intended to paſs : on the contrary the terms uſed are adapted to 


exclude them. The meaning of the ſeveral terms « tarm, lands, 
&c.“ relied on is expreſsly confine! by ſpecial reference to the 
lands deſcribed afterwards by boun ls quanti ie, and actual oc cu- 


pation ; which excludes the comprhenſion of other property not 


ſpecifically enumerated. The ſeveial places referred to only com- 
prehend the incloſures. The words land or ground cannot in 
themſelves convey an incorporeal hereditament. It is true the 


* 


(2) Vi. 1 Bac. Abr. 620—628. Sed vi. Bro. 6 . . 
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word hereditament, which is uſed in ſome inſtances, is ſufficient 
to convey a right of common, yet it may properly be applied to 
corporeal hereditaments only ; and the court are to decide from 
the context in what ſenſe it is here uſed. If it had been uſed 
after the deſcription of the lands intended to' be conveyed, then 
it might be ſuppoſed to have meant ſomething more; but being 
uſed before, the ſignification is bounded by the 6 deſerip- 
tion of what was intended to be conveyed. So in Sheph. Touch. 
247. If one grant his manor of D, ſpecifying the townſhips in 
which it lies, and part of the manor lie in a townſhip not ſpe. 
cified, ſuch part will not "paſs. So if one have a farm of land 
called H by leaſe in the pariſhes of A and B, and he reciting his 
leaſe grant his term and intereſt in the lands called H lying in 
A and C, this is only good for ſo much as lies in A. The words 
« in reſpect whereof,” after the deſcription of Add:ſcombe Farm, 
cannot apply to the tithes of the common in contradiſtinction to 
the tithes which ariſe out of, &c. the incloſures, becauſe the 
whole are confined by the words of reference immediately follow- 
ing to lands bounded and meaſured. And the introduction of 
the former words may be accounted for in reference to oblatim, 
&c. before enumerated, which do not ariſe out of the lands, but 
are paid in reſpe of the occupation of it. By the tithes of the 
common muſt always be underſtood the tithes ariſing out of the 
ſoil of the common, which is in the lord: and the act of parliament 
evidently conſidered the right to the tithes of the common and of 
the incloſures as ſeparate and independant claims; for dictinct 
proviſion is made for each. As to the words © with the appur- 


c tenances,” which are added in ſome of the conveyances, they 


are only to be found in the habendum, which cannot enlarge the 
words of grant. But even there they appear to be uſed not with 
reference to the land itſelf but to the tithes of the land, which 
can have no appurtenances; and therefore it ſhews that they 
were inſerted as common words of courſe without any definite 
meaning. It is true that by a conveyance of lands comnion ap- 
purtenant would paſs without particular words ; but that is be- 
cauſe common 1s appurtenant to land: but tithes cannot be 
appurtenant to tithes, and therefore tithes of a common 
cannot paſs by a grant of the tithes of incloſures. Neither 
can they paſs by implication here; for nothing paſſes by im- 
plication unleſs it be a neceſſary one, as where the thing 
expreſsly granted cannot be enjoyed without the other, the 

Ds grant 
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grant of which is to be implied. Archer v. Bennett, 1 Lev, 131. 1798. 
and Ld. Darcy v. Aftwith, Hob. 234. A thing will not paſs by ——— 
implication merely becauſe it has been uſually enjoyed with an- Gon. | 
other thing granted, if it be not neceſſary to the enjoyment of it. reale 
Shep h. Touch. 86. The caſe of Lambert v. Cumming, Bunb. 138. 

does not ſupport the propoſition to the extent for which it was 

cited: the reaſon on which the common was there holden to be 
exempt from tithe was, not becauſe it was appurtenant to the in- 

cloſures which were exempt, but becauſe both had belonged to a 
monaftery, and therefore had an equal right of exemption. Then 

as to Stockwell v. Terry, 1 Vez, 115. the true ground of that 

deciſion was ſtated by Lord Mansfield in Moncaſter v. Watſon, 

3 Burr. 1375., that the modus covered not only the farm itſelf 

with the appurtenances but the common alſo called the Down ; 

and on that account a diſtinction was made between that and the 

reſt of the waſte. But the laſt-mentioned-caſe is directly in point 

for the defendant, for there the Court held that the exemption 

and modus for the incloſed lands did not extend to the waſte and 
common appendant thereto. At any rate the deeds could only 

operate as a grant of ſuch tithes as could accrue out of the right 

which the tenants had upon the common at the time before the 
incloſure, and not as a grant of the tithes which may ariſe out of 

the ſoil now it is incloſed. Before the paſſing of the act referred 

to the lord might have incloſed to any extent, leaving ſufficiency 

of common in excluſion of the tenants. The only right which 

they then had was to agiſt their cattle; and while the land re- 

mained in common the only tithes which could accrue were for 
agiſtment, and the tithe of lambs dropped on the common: the 

former is out of the queſtion being a vicarial tithe, the latter only 

by the uſage was a rectorial tithe. But lambs though dropped on 

the common are not rectorial tithe within the common, but are due 

in reſpect᷑ of the particular incioſures to which the ewes belonged, 

Thus where the incloſures are in one pariſh, and the waſte ap- 

pendant or appurtenant 1s in another, the tithes of lambs dropped 

on the waſte belong to the rector of the pariſh in which the in- 

cloſures lie. The ſame principle muſt govern the conſtruction of 

this act of parliament made in pari materii. At all events the 

only claim the tenants can make under the act is for an equivalent 

up to the valu: of their intereſt in the common: and as the com- 

mon in its former ſtate produced ro rectorial tithe, conſequently 
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CASES IN EASTER TERM 


it could not have been in the contemplation of the Legiſlature 
that they ſhoul receive any allotment in reſpect of it. 

Lord KEN VON Ch. J. In the pariſh of Croydon there appears 
to have been a large quantity of waſte ground, on which the 
tenants of the adjoining incloſures had rights of common. Be. 
fore any incloſure was in contemplation thoſe tenants purchaſed 
the right to all the tithes of the lay unpropriator in reſpeR of their 


ſeveral eſtates; and the conve; ances were made in very general 


terms „e of all and all manner of tithes &c. belonging to or parcel 
& of the rectory impropriate of Croydon, coming ariſing &c. out 
« of and upon for or in reſpect of the ſeveral meſſuages or tene- 
& ments farms lands“ &c. with ſome immaterial variations in the 


wording of the ſeveral deeds. And now it is contended that the 


lav impropriator intended to reſerve the tithes in reſpect of the 
Tights of common appurtenant to thoſe eſtates. If the queſtion 
had been put to him recently after the grants and before the in- 


cloſure was in contemplation, it cannot be conceived that he 


would have advanced ſuch a claim, or that it could have been in 
the contemplation of any of the contracting parties at the time, It 
is evidently an afterthought. It muſt be admitted that none of 
the conveyances do in terms apply to the tithe of the common 
land: but J cannot infer from thence that they were therefore in- 
tended to be excluded. The truth is that it was an objett of too 
Ii:tle importance to be worth attending to at that time. It is im- 
poſſible however to diſtinguiſh this from thg caſe of Stockwell v. 
Terry; where an act of parliament having been paſſed for an inclo- 
ſure of common, founded on an agreement of the parties that the 
tenants of the incloſure ſhould enjoy all their rights in ſeveralty as 
they did their rights of common before, a certain portion of the 
common was allotied to the defendant in lieu of his right of com- 


mon, and ihe queſtion was whether this was to be covered by 3 


modus which was paid for it before when in common ? And 
there though the common when incloſed yielded ſeveral ſpecies of 
tithes which it did not do before, yet Lord Hardwicke held that 
it was covered by the ſame modus. And he ſaid that though the 
recital in the act of parliament, to which all the parties intereſted 
had agreed uſed only general words, yet the intention plainly was 
that eyery perſon ſhould enjoy his allotment in the ſame manner 
as he did the thing in lieu, and that having been ſubject to ” 
| | mo 
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modus the allotment ſhould be fo till. Then the caſe of Mon- 


and did not extend or aſſect to extend to the common. Upon the 
whole I am ſatisfied that there was no intention in the parties to 
theſe ſeveral conveyances to exclude the tithes of the common; 
and I think that the general words of grant uſed are ſufficient to 
carry them. 

ASHHURST J. The words of grant uſed are comprehenſive 
enough to paſs every ſpecies of tithe; and I ſee no ground for 
ſuppoſing that the parties intended to make a diſtindlion between 
the tithes of the common and thoſe of the incloſures. 

CROSE J. The queſtion is whether the rectorial tithes ariſing 
out of the rights of common were conveyed by the ſeveral deeds 
ſet forth in the caſe. The words of grant uſed are very large 
and ample ; they are of the tithes ariſing &c. out of or in reſpect 


of the ſeveral meſſuages or tenements, farms, lands, and heredi- 


taments. Now without relying upon the laſt- mentioned word he- 
reditaments I conſider the right of common as part of the land to 
which it is appurtenant, and that all tithes were meant to be con- 


veyed which aroſe out of or in reſpett of the land, and therefore 
I alſo conſider the ' 


the tithe of the common amongſt the reſt. 
right of common as neceſſarily implied under the word farm. 
Therefore there being no apparent intention not to paſs theſe par- 
ticular tithes, and the words being large enough to convey all the 
tithes, there is no ground for ſaying that the tithes of the com- 
mon did not paſs with the reſt. 

LAWRENCE J. The evident meaning of the parties was that 
whatever tithes the tenants of the eſtates were liable to pay, whe- 
ther more or leſs, ſhould be conveyed to them ; and the ſmall 
value of the tithes ariſing out of the common before the inclo- 
ſure cannot vary the queſtion. The quantum of the allotments 


in lieu of the former rights is a queſtion for the commiſſioners. 


Poſtea to the plaintiffs, 
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cafter v. Watſon, lo far from contravening that doctrine as is ſup- — 
poſed, affects to follow and adopt it. The caſe indeed there was g 
different, becauſe the modus was confined to the demeſne lands 
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2 S. HAR Troy and B. Hax roN Widow againſt W. H. 
1 on HAAR TON and Another. 


A deviſe of TEE following caſe was ſent by the Lord Chancellor for the 


lands to > ; 
truſtees and opinion of this Court. 
—— 4 8 Samuel Faques deceaſed being ſeiſed in fee of ſeveral freehol 


Lr and copy hold eſtates, and having ſurrendered the copyhold to the 
eme covert 


e oh uſe of his will, by his will dated 27th November 1767, duly exe- 
azad take cuted and atteſted to paſs lands, deviſed to the defendant Jon 


he rents . 5 
—_ paßte Crozier and Jahn Lightfoot ſince deceaſed and their heirs all hi 


during her , , , 
life fe ber meſſuages lands tenements and hereditaments in the pariſh of hv; 


ſole and for in the county of Bucks and at Pinner in the county of Middle 
r ry 3 . | * . * 
Ind after With their appurtenances, upon truſt to permit and ſuffer his niece 


* the plaintiff Briaget Harton, then the wife of William Hartz, to 
of the rt receive and take the rents and profits of all the ſaid premiſes 


and other . . : | 
ſons of ber during her life for her own ſole and ſeparate uſe, not withſtand- 


body, then ing her coverture, and without being in anywiſe ſubject and 


1 liable to the debts management power or controul of her then 


as tenants in or any after-taken huſband, and her receipt alone from time to 
with other time to be a ſufficient diſcharge for the ſame ; and after her de- 
Iike limit2- ceaſe then to the uſe of the firſt ſon of the body of his (aid nizce 


other femes Bridget Harton lawfully begotten and the heirs of his body law- 
he ==> wp fully iſſuing ; and for want of ſuch iſſue then to the uſe of the 2d, 
eſtate inthe 3d, 4th, 5th, and every other ſon and ſons of his. ſaid niece 
5 Bridget Harton lawfully begotten, and the heirs of their reſpec- 
tive bodies lawfully iſſuing, ſucceſſively as they ſhould be in 
ſeniority of age and priority of birth, the eldeſt of fuch ſons 
and the heirs of his body being always to be preferred and taken 
before the younger of fuch ſons and the heirs of his body; and in 
default of ſuch iſſue to the uſe of all and every the daughter and 
daughters of his ſaid niece Bridget Harton lawfully begotten and 
the heirs of their reſpective bodies lawfully iſſuing, to take as te- 
nants in common and not as joint tenants ; and in default of ſuch 
iſſue of his ſaid niece Bridget Harton the ſaid teſtator deviſed the 
ſaid eſtates, without inſerting any new limitation, upon further 
truſt to permit and ſuffer his niece Anna Maria then the wile of 
J. Hegard to take the rents and profits of all the premiſes 
deviſed to the ſaid Bridget Harton as aforeſaid during her life for 
her ſeparate uſe, in like manner and with ſuch remainders * 
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to the uſe of the firſt and other ſons of his ſaid niece Anna Maria 
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in tail, with remainder to her daughters in tail, as tenants in com- 


mon, as the ſaid premiſes are and ſtand limited above in truſt for his 


HazToN 
again 


ſaid niece Bridget Harton for her life and to the uſe of the iſſue of Hazros. 


her body in tail; and in default of ſuch iſſue as aforeſaid of his 
faid niece Anna Maria, then upon further truſt to permit and ſuf- 
fer his niece Sarah Jaques ſpinſter to receive and take the reuts 
and profits of all and ſingular the ſaid premiſes during her life for 
her ſole and ſeparate iſe, in like manner and with ſuch remain- 
ders over to the uſe of the firſt and other ſons of his ſaid niece Sa- 
rah Faques in tail, with remainder to her daughters in tail, as te- 


nants in common, as the ſaid premiſes are and ſtand limited above 


in bis ſaid will in truſt for his ſaid nieces Bridget Harton and Anna 
Maria Hogard reſpectively for life, with remainder to the uſe of 
the iſſue of their reſpective bodies in tail; and in default of ſuch 
iſſue as aforeſaid of his ſaid niece Sarah Faques, to the uſe of 
his couſin Samuel Plumb Eſq. and the heirs of his body lawfully 
begotten ; and in default of ſuch iſſue to his (the deviſor's) own 
right heirs for ever. The deviſor died ſeiſed on 18th June 
1771 without having revoked or altered his ſaid will, and left the 
ſaid plaintiff Bridget Harton his heir at law and cuſtomary heir. 
The plaintiff Samuel Harton is the firſt ſon of the body of the 
ſaid plaintiff Bridget Harton, and the defendant Milliam Henry 
Harton is the ſecond ſon of her body. The defendant Fohn 
Crozier is the ſurviving truſtee in the ſaid will, Fohn Lightfoot 
his co-truſtee therein named being dead. The queſtions were, 
whether by the will of 8. Jaques of the 27th November 1 767 
the firſt ſon of the body of Bridget Harton took a legal remain- 
der in tail in the eſtates thereby deyiſed, or whether 7h Cra- 
zier and Jahn Lightfoct the truſtees took a fee-limple in the pre- 
miſes by the ſaid will. 
Law for the plaintiffs mentioned the caſe of South v. Alleine (2 

as the only one like this caſe upon which he could build any ar- 
gument in favour of the plaintiffs: but being preſſed by the 


Court as to the authority of that caſe, he admitted that it could 


not hold, as without adjudging the legal eſtate to he in the truſ- 
tees the intereſts of the ſeveral femes coverts would not he ſecured, 
and ſo the intention of the deviſor might be defeated. 

Lord Kenyon C. J. Whether this be a uſe executed in 
the truſtees or not muſt depend upon the 1 intention of the deviſor, 


1 95 Falk. 328. See the report of the ſame caſe under the name of Buſh v. Allen 
Med, 63, 


which 
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1798. which is to be collected from the will. This proviſion, it ap. 
— pears, was made in order to ſecure to the ſeveral femes covert, 
4 ſeparate allowance free from the control of their huſbands, to ef. 
HazTos. fectuate which it is eſſentially neceſſary that the truſtces ſhould 
take the eſtate with the uſe executed, otherwiſe the huſband of 
each taker would be entitled to receive the profits, and ſo defex 
the very object that the deviſor had in view. 

The other Judges concurred, and 7 
LAWRENCE J. mentioned the caſe of Jones v. Lord Cay 
and Seal, 1 Eq. Abr. 383. where the deviſe was to truſtees and 
their heirs in truſt to pay ſeveral legacies and annuities, and to pay 
the ſurplus to a feme covert for life to her ſeparate uſe or as ſhe 
ſhould direct, and after her death the truſtees to ſtand ſeiſed to 
the uſe of the heirs of her body with remainder over, it wa 
holden. that by the words of the will the uſe was executed in 
the truſtees and their heirs during the life of the feme covert, and 
after her death it was executed in the perſons entitled to take, 

charged with the annuities. ky 5 
Lord KEN VON C. J. ſaid that Jones v. Lord Say and &a 
was a Caſe by itſelf. The beſt report of it was in Viner's Alr. 
(8 vol. 262.) and it was recogniſed to be law by Lord Harduicke 
in Bagſhaw v. Spencer (a). 
The following certificate was afterwards ſent to the Lord Chan- 
cellor; 

We have heard this caſe argued by counſel, and are of opinion 
that the legal eſtate by way of uſe executed in fee ſimple veſted in 
John Crozier and John Lightfoot; that conſtruction being ne- 
ceſſary (as we conceive) to give legal effect to the teſtator's inten- 
tion, to ſecure the beneficial intereſt to the ſeparate uſe of the 


ſeveral femes coverts. 
| KENYON, 
W. H. ASHHURST, 
N. GRoOs E, 
J. LAWRENCE. 
(a) Vid. 1. Fez. 144. 


14 | CrowTHrR againſt RamsBoTTOM and Others. 
* _— HIS was an action for breaking and entering the plaintiff's 
or break 5 . 

ing and en- cow-houſe, and taking away three cows, and converting 


— them to the defendant's uſe. The 2d count was for ſeizing che 
cloſe and cattle and detaining them four days, whereby the plaintiff loſt the 
taking hi ; 

Kin 4 defendant may juſtify under a ſufficient legal proceſs if he had it in fag at the time, ale 
though he declared then that he entered for another cauſe. | 1 


„)!; y ĩͤ 2 
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| uſe of them, and was put to trouble and expence in getting them 
back again. 


The defendant pleaded Iſt not guilty; 2dly That before the 


time when &c. a writ of juſticies iſſued out of the Chancery 
Court of the county Palatine of Lancaſter againſt the plaintiff at 
| the ſuit of one John Scholfield, directed to the ſheriff of the ſaid 
| county, which ſaid writ was delivered to the ſaid ſheriff to be ex- 
ecuted in due form of law; that the ſaid ſheriff duly iſſued his 
C precept under the ſeal of his office directed to the defendants, 
commanding them to attach the plaintiff by his goods ſo that he 
| ſhould appear at the then next county court to anſwer Scholfield; 
that ſuch precept was delivered to them, by virtue whereof they 
peaceably entered the cow-houſe (the door being then open) and 
| took the cattle in order to attach the plaintiff by his goods to ap- 
f pear as aforeſaid to anſwer &c. according to the exigency of the 
| ſaid writ and precept; and for that purpoſe the defendants, as ſuch 
bailiffs as aforeſaid, ſeized and took the cattle and detained the 
# fame for the time mentioned in the declaration; at the expiration 
of which time the plaintiff having W &c. the cattle were 
re- delivered to him. 


Replication admitting that the writ of juſticies did iſſue in 


manner and form &c. yet alleges that the defendants of their own 
| wrong and without the reſidue of the cauſe by them pleaded in 
| bar broke and entered the cow-houſe and took and drove away 
| the cattle and detained the ſame in manner and form as ſtated in 
| the declaration; on which iſſue was joined. 


At the trial before Rooke J. at the laſt ſummer aſſizes for 


Lancaſter, it appeared that when the defendants, one of whom 
Vas a bailiff, and the others his aſſiſtants, came to the plaintiff's 
| houſe with the proper warrant ſtated in the ſaid plea, the plain- 
| tif's ſervant was milking the cows in the cow-houſe adjoining z 
| that one of them knocked her down, overturned the milk-pan 
and drove away three cows ; that upon being aſked what they 


took the cows for, Ramſbottom ſaid that he was a ſheriff's officer 
and was come for the cows again (a) for 7. debt and 51. coſts for 
John Scholfield ; and if any attempt were made to hinder him, he 
would carry the party before a juſtice; and he ſhewed his war- 
rant, On the ſame day that the cattle were taken the plaintiff's 
attorney applied to the defendants and tendered them 2 5s. 6d. 
and demanded to have them reſtored, It appeared to be the 


(a) It happened chat they had been taken once before on à ſimilar occaſion. 
uſual 
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1798. uſual practice in theſe caſes to attach the party in order to compy | 
an appearance by any ſmall chattel, and to return it on Paying 
woe: 5 ay 25. 4d. which is conſidered by the officer of the county coun 3 
_—_— an appearance, and the entry made accordingly. The cows were 
reſtored on the fourth day after they were taken. On this ei. 
dence the learned Judge left it to the jury to ſay whether the . 
fendants entered for the mere purpoſe of compelling an apex. 
ance, or whether for the purpoſe of compelling the plaintiff 9 
pay the debt and coſts; obſerving that they refuſed to accept 
the uſual fee for an appearance, and that they took as many a 
three cows, declaring that they took thein for the 7. debt and ʒ 
coſts. The jury found a verdict for the plaintiff with 20 
damages. | 8 i 
' Topping moved for a new trial in Michaelmas term laſt on tuo 
grounds; 1ſt, becauſe the verdict was againſt law and evidence. 
2d, Becauſe the evidence received of the tender of money by the 
plaintiff after the taking of the cattle was not relevant to the 
iſſue, which was whether the cattle were or were not taken under 
a lawful authority. | 
Law and Evans, who ſhewed cauſe in Hilary term laſt, ob- 
ſerved that it would be nugatory to grant a new trial, becauſe it 
appeared upon the record that the juſtification fet up by the de- 
ſendants was bad in point of law; 1ſt, becauſe the firſt procek 
under a juſticies is a ſummons and not an attachment, as here 
pleaded. Hargrade v. Ward and others, 2 Lutw. 1454. 2 Cin. 
Dig. tit. County- Proceſs, 471, 47% 4 Com. Dig. tit. Pleader, 
(3 M.) 24. though if it had been pleaded generally, quod taliter 
proceſſum fuit that a capias iſſued the Court will intend that the 
previous proceedings were regular. Adams v. Freeman, 2 Jil. 
| 2dly, The defendants upon their own ſhewing are guilty of an 
exceſs in taking three cows in order to compel an appearance, 
which is not juſtifiable. Hargrave v. Ward, 2 Lutw. 1457. 1 Rd, 
Abr. 674. (R.) 3dly, It is not ſhewn that the proceſs was exe. 
cuted within the juriſdiction of the inferior court. 4 Cn. Dit. 
323. tit. Pleader, (3 M.) 24. 3 Lev. 243. 4thly, It is a retum- 
able proceſs, and not ſhewn to be returned. Middleton v. Pri 
2 Stra. 1184. Though in Britton v. Cele, Salk. go4. it is ſaid to 
be enough for the ſheriff's bailiff to ſhew a writ of execution (a). 


(a) But the Court would not enter into the conſideration of the queſtions ariſing 
the pleadings on a motion for a new trial, | 
FL 
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| At all events they contended that if it appear upon the whole 
| that juſtice has been done the Court will not grant a new trial, 
| though there may have been a miſdirection in point of law, ac- 
cording to Edmonſon v. Mac hell, ante, 2 vol. 4. And here it appears 
that the defendants were guilty of brutality and unneceſſary vio- 
lence in the manner of executing the proceſs, and of oppreſſion in 
| taking three cows where one was amply ſufficient for the purpoſe. 
| Another queſtion aroſe upon the replication, whether ſuppoſing 
© the plea of juſtification to be good in point of form, the plaintiff 
if he meant to inſiſt that the defendants entered for another 
g purpoſe than that by them alleged, ſhould not have re- 
pied ſpecially; and this was the point principally ſpoken to 
Jon this day, the argument having been adjourned from the 
E laſt term. a 5 

lt was contended that it was open to the jury to conſider 
Ewhether the entry and ſeizure were for the purpoſe alleged by the 
© defendants, or for the purpoſe, as they thought it was, of extorting 
money from the plaintiff under the terror and oppreſſion of an 
exceſſive diſtreſs ; one of the defendants having in effect admitted 
Tt the time that he did the act for the purpoſe of compelling 
the payment. The replication puts in iſſue every material fact in 
the defendant's plea; and the rule is laid down in Crogate's caſe, 
8 Rep, 67. and in Jones v. Kitchen, 1 Pull. and Beſ. 76. that where 
ba plea merely ſets up matter of excuſe and does not claim an in- 
(tereſt or property, there the general replication de injuria ſua 
propria abſque tali cauſa is ſufficient. A new alignment can only 


allegation in the plea of juſtification was falſe, namely, that they 
entered and ſeized the cattle in order to enforce the proceſs; for it 
vas proved that they went to extort money colore officii. The 


ies was not received as evidence per ſe to prove that the taking 
became illegal by an act ſubſequent; but it was admitted to ſhew 


of the ſame tranſaction, and as ſuch was evidence. 


Gibbs and Topping contri were ſtopped by the Court. 


£4 


* 

Ws 

5 
X 


ppbliged to Juſtify a diſtreſs for the cauſe which he happened to 
Pen at the time it was made. If he can ſhew that he had a legal 
A juſtification 


de neceſſary where the att of treſpaſs is completely juſtified by 
the plea, But here it appears from the evidence that a material 
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eridence which was admitted of the uſage of the county court to 
geceive a ſmall ſum by way of entering an appearance to a juſti- 


quo animo the original entry and ſeizure were made; .t was part 


Lord KEN VON C. J. I never underſtood that a man was 
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for rent, and avow for heriot ſervice(a). Now here it appean þ 
that the defendants were juſtified under the procels of the counh 
court in entering upon the plaintiff and taking his goods in Order 


to compel an appearance; and therefore the queſtion ought not F 
have been left to the jury to ſay whether they entered for that q 
ſome other cauſe. Then as to the exceſs of the diſtreſs taken, u t 
action on the caſe lies for that on the ſtatute of Marlbridge; by et 
that will not warrant an action of treſpaſs. This queſtion u £ 
conſidered in the caſe of Hutchins v. Chambers (5); and the nl 
was then ſettled. Though it was ſaid that there was one excenm n 
caſe, namely where gold or ſilver was taken to an exceſs apm Wi d 
on the face of it; as where ſix ounces of gold and 100 ounces U 
ſilver were taken for 65. 8 d.: but that went on the ground tiy U 
gold and ſilver were of a certain known value, and the meaſure d 
the value of other things. Here the verdi& having proceeded u al 
a miſtake of the law, there muſt be a new trial. B 
ASHHURST and GROSE, Juſtices, were of the ſame opinion, de 
LAWRENCE J. The caſe of Dr. Grenville v. The Coll en 
Phyſicians (c), which came on upon demurrer, is directly in point, Ju 
In treſpaſs againſt F. S. for an aſſault and wounding and {alk 
impriſonment, the defendant as to the force and arms and wound to 
ing pleaded not guilty ; and as to the reſidue of the trelpals h fre 
juſtiſied it under the authority of the cenſors of the College in an 
mal- practice by the plaintiff in his profeſſion of a phyſician, Tit Co 
plaintiff replied that the defendant de injuria &c. made the allal, WW tre 
abſque hoc that he did it by the authority ſet forth in the ple fre 
And upon demurrer the replication was held ill: and Hal C. Ju 
ſaid © ſuppoſe one has a legal and an illegal warrant, and arch th 
« by virtue of the illegal warrant, yet he may juſtify by virtued nd 
tc the legal one; for it is not what he declares, but the authont ha 
« which he has, is his juſtification.” Now that very queſtion va Ti 
left by the learned Judge to the jury in this caſe which was tht 
Rated to be immaterial. For it was not material to inquire . L 
| the defendants ſaid when they entered and ſeized, but ol 
whether they had in fact a legal warrant to juſtify them. | fo 
| | Rule abſolute, fu 
th 


g («) Vi. Fita, Avowry 232. 3 Co. 26. (5) x Burr, 579. (e) 12 Med, Il. 


IN THE THIRTY-EIGHTH YEAR OF GEORGE 111. 


PEDDELL againſt KIDDLE. 


1 treſpaſs for breaking and entering the plaintiff's cloſe, the de- 
fendant pleaded firſt the general iſſue, and adly a licence from 
the plaintiff, The plaintiff traverſed the licenſe, and new aſſign- 
ed. The defendant took iſſue on the traverſe, and pleaded not 
| guilty to the new alignment. | 

The plaintiff having recovered a general yerdi& with 1 s. da- 
mages, and the Maſter having allowed him only 1 s. coſts, the 
| queſtion was whether or not he was entitled to full coſts. It 
was argued at great length at the bar and all the former caſes 
were cited, | 

Burrough, who moved that the Maſter might be directed to 
allow the plaintiff his full coſts, relied on Redridge v. Palmer, 2 H. 
Bl. Rep. 2, and Comer v. Baker, ib. 341, in which all the prior 
deciſions are ſtated, and in which it was ruled that the plaintiff is 
entitled to full coſts in all caſes where the defendant pleads a 
juſtification in treſpaſs which is found againſt him. 

Praed contra took an accurate review of all the former caſes 
to ſhew that they did not warrant the general concluſion drawn 
from them in the two laſt caſes in the court of Common Pleas, 
and contended that according to the words and ſpirit of the 22d 
Car. 2. c. 9. a plaintiff who recovers leſs than 40 s. damages in 
treſpaſs quare clauſum fregit is not entitled to full cofts unleſs the 
freehold or title appear to have come in queſtion either by the 
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In treſpaſs 
quare clau- 
ſum fregit, if 
the detend- 
ant plead 
not guilty, 
and a juſti- 
fication 
which does 
not make 
title to the 
land, upon 
which iſſues 
are joined 
which are 
found for 
the plaintiff 
with da- 
mages under 
405. flill the 
plaintiff is 
entitled to 
full coſts. 


Judge's certificate or by the pleadings; and that in this cafe as 


the title was not in queſtion on the pleadings, as the Judge had 
not certified that it was in queſtion at the trial, and as it might 
have been queſtioned on the general iſſue, the Maſter had done 
right in refuſing to allow more coſts than damages. 

The Court ſaid they wiſhed to look into the caſes; and now 
Lord KEN VON C. J. delivered the opinion of this Court. 

The Maſter, guided by the experience of many years, has in- 
formed us that he ſhould have taxed the plaintiff in this caſe bis 
full coſts as a matter of courſe, if the defendant had not told him 
that he ſhould take the opinion of the Court on the queſtion. 
We find alſo on inquiry that the prothonotaries of the Court of 
Common Pleas would have allowed full coſts in ſuch a caſe as the 
preſent as a matter of courſe, And indeed it is now rather late 


to 
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to canvaſs this queſtion at the üer of 130 years from the 


— time of paſſing the ſtatute. The ſtatute 22 and 23 Car. 2. c c. 9. 
PaPDELL enadkts that in all actions of treſpaſs &c. wherein the judge at the 


again 


Kippl z. trial of the cauſe ſhall not certify under his hand upon the back 


of the record that the freehold or title of the land mentioned in 


the plaintiff's declaration was chiefly in queſtion, the plaintiff in 
caſe the jury ſhall find the damages to be under the value of 40 


ſhall not recover more coſts of ſuit than the damages &c, The 
words of that act have always received a ſtrict conſtruction. 
When an afiion de bonis aſportatis bas been brought, full coſ 
have always been allowed to the plaintiff, notwithſtanding he may 
have recovered leſs than 40s., not b=cauſe the ſtatute has ſaid he 
ſhould have full coſts, but becauſe the caſe is not within the ad. 


We have looked into the caſes cited in the argument, and we find 


that this queſtion has been ſettled again and again. In Redridy 
v. Palmer, Lord Loughborough, who delivered the opinion of the 
court of Common Pleas after examining all the authorities, ſid 


| 4 The rule therefore which had ſo long prevailed both in thi 


Court and in the King's Bench, namely, that where there was 
ſpecial plea of juſtification found againſt the defendant the plat 
tiff was entitled to his full coſts, ought not to be overtur 
So in the caſe of Comer v. Baker, the court of Common Pla 
adopted the ſame rule, relying on the uniform practice that had 
fo long prevailed. The principle on which thoſe determinations 
were founded is that where the caſe is ſuch that the Judge who 
tries it cannot in any view of it grant a certificate within the aft, 
it is conſidered to be a caſe out of the ſtatute, Here was a plea 
of licenſe, upon which the queſtion could not ariſe whether or not 
the defendant had a title to the land : the queſtion was whether 
or not he had liberty to go over the land; therefore the cale wal 
not within the ſtatute. | 

On the authority therefore of theſe caſes, and on the praflice 
which has uniformly prevailed in all the courts, we think that 
the plaintiff is entitled to bis full coſts, and that it would be dan- 
gerous now to allow any innovation te be made on a point that 15 


fo thoroughly | ſettled as this 1 is. 


Rule abſolute. - 
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he Kine againſt Dyps and Another. 

THESE were two indictments for miſdemeſnors preferred by the 
Attorney- general at the ſeſſions of Oyer and Terminer for the 

county of Middleſex on the 20th June 1796; the firſt for ſending 
goods to France againſt the 34 Geo. 3. c. 9. ,. 2., and the other 
for embarking in a veſſel to go to France againſt the 33 Geo. 3. 
c. 27. ſ. 3. In Michaelmas term 1796 the defendants pleaded, 
and notice of trial was given on the part of the crown tor the 
ſittings after that term, which was afterwards countermanded. 
A rule was obtained on' a former day in this term calling on the 
proſecutor to ſhew cauſe why the defendants ſhould not be at 
liberty ro proceed to trial by proviſo at the ſittings at niſi poems 
after this term in Middleſex; againſt which 

Law, Garrow, and Hood, now ſhewed cauſe; 1 that it was 
an eſtabliſhed rule that a defendant cannot in any caſe in which 
the King is party, unleſs by his aſſent, carry down the record to 
trial by proviſo, becauſe no laches can be imputed to the King ; : 
and they cited R. v. Sir Jacob Banks, 6 Mod. 247. and 2 In/t. 424. 
Erſkine contra admitted that the rule could not be ſupported. And 

Per Curiam, Rule diſcharged, 


Foxes againſt Ditmar. 
SLOW was proceeding to ſhew cauſe againſt a rule for ſet- 
ting aſide the proceedings 1n this caſe for irregularity, but 

Dampier, for the defendant, objected to the affidavit on which 
he was to have ſhewn cauſe being read, becauſe it was not pro- 
perly :ntitled, it having only the ſurnames, not the chriſtian 
names, of the parties. And he obſerved that the object of the rule, 
which requires the names to be prefixed to ſuch an affidavit, was 
that in the event of an indictment for perjury on ſuch an affida- 
vit, it might. appear by the affidavit itſelf that it was filed in the 
particular cauſe without the aid of any extrinſic averment. 


Vor. VII. f Us The 
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| The Court were of opinion that this was a deciſive objeRtion to 
the affidavit. And then the rule was made abſolute, no cauſe 


Forgs . 8 ; 
DIEMAR. 


1798. 


Rule abſolute. 
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In this Term Bak NR Joux SELLON EIꝗ. was called to the de. 
gree of Serjeant at Law. The motto on his rings was © Reſpic 


quid moneant leges. 


THE END OF EASTER TERM. 
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ARGUED and DETERMINED 


IN THE 


Court of KING ' s BENCH, 


Trinity Term, 


In the Thirty-eighth Year of the Reign of George III. 


BaukRMAx and Another again/# RADENIUS. 


HIS was an action on the caſe, wherein the declaration ſtated 
that in conſideration that the plaintiffs had ſhipped on boar 
a certain veſſel then lying at Embden, and whereof the defendant 
was maſter, certain goods to be carried from thence to London 
there to be delivered in good condition and dry (except in caſe of 
inevitable damage or leakage) to Meſſrs. Jan Dyck and Co. for a 
certain reaſonable freight to be paid to the defendant, the defend- 
ant promiſed to carry and deliver the ſame accordingly ; that the 
ſhip with the goods arrived ſafely from Embden at London; and 
although Meſſrs. Van Dyck and Co. paid the freight for the ſame) 
yet the defendant did not deliver the goods in good condition and 
dry, although not prevented from ſo doing by inevitable damage 
or leakage, but on the contrary delivered the ſame wet and ill- con · 
ditioned, and the ſaid goods were through the neglect and default 
of the defendant much damaged and ſpoiled &c. To this the 
general iſſue vas pleaded. 
Uu At 


Saturday, 
Tune gthe 


The defend- 
ant mav 
give in evi- 
dence the 
declarations 
or admiſ- 
ſions of the 
plaintiff on 
the record 
to de feat 
the act ion, 
altnough 
ſuch plain- 
tiff appear 
to be only 
a truſtee for 
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1798. At the trial before Lord Kenyon at Guildhall much evidence i” 
>= a" Wha firſt gone into in order to ſhew that the injury aroſe from the 

mas unſkilful ſtowing of the goods on board the veſſel, and not from 
3 the inevitable danger of the ſea as the defendant endeavoured tg 

eſtabliſh. But the principal queſtion aroſe on the produQion in | 
evidence by the defendant of a letter from the plaintiffs, who were l 
the ſhippers of the goods to Van Dyck and Co., entirely exculps. 
ting the defendant from all blame or imputation of negligence or 
miſconduct, and ſtating that he acted in every reſpect according 
to their (the plaintiffs') orders by ſlowing the goods under their 
direction. But it alſo appeared in the ſame letter that Van Dy 
and Co. were the perſons on whoſe riſk the goods were ſhipped, 3 
that they were the perſons really intereſted in the ſuit, and had in- E 
demniſied the plaintiffs their agents in whoſe name they had brought . 
this action. Whereupon it was contended at the trial in ſupport 
of the aCtion that'as it was diſcloſed that Yan Dyck and Co. were 
the real plaintiffs, and the nominal plaintifis only their agents, | 
the former ought not to be concluded by the admiſſions of theiragents : | 
proved too by letter without the ſanction of an oath, and that E 
therefore this evidence ought to be rejected: but Lord Ann 
being of a different opinion, the plaintiff was nonſuited. 

Gibbs and Park moved yeſterday to ſet aſide the nonſuit. The 
principle has been eſtabliſhed in ſeveral caſes that it is competent 
to a court of law to recognize the real parties to a ſuit, though they 
are not the nominal parties on the record; and when it is ſheyn 
who the real parties are, the cauſe ought to be tried in the ſame mi- 
ner as if they were brought formally before the Court. In inch 
v. Keeley (a) the principal cafe determined was that the aſſignor ol 
4 choſe in adion who had become a bankrupt might notwithſtand- I 
ing maintain an action in his own name againſt the debtor for the Bw 
benefit of the aſſignee. That indeed proceeded on the ground that WR 
a mere truſt did not paſs by an aſſignment under the bankrupt lam: WR ; 
but a caſe was there cited and recognized by the Court, which ue 
eſtabliſhedthe poſitionthat a courtof law might take notice of a truſt ; ? 1 
and conſider who the real parties were. That was a caſe of 5u- 4 
tomley v. Brook, M. 22 Geo. 3. C. B., where to debt on bond the 5 t 
defendant pleaded that the bond was given for ſecuring 1000. lent A 
by the defendant to one E. Chancellor and given by her direction 8 c 
to the plaintiff in truſt for her; and that E. C. before the action | 
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brought was indebted to the defendant in more money than the 
amount of the bond. The plaintiff, having demurred, afterwards 
withdrew his demurrer by advice of the Court. The ſame caſe 


- was alſo recognized by this Court in another of Rudge v. Birch, 


M. 25 Geo. 3. where to debt on bond the defendant pleaded that 
the bond was given to the plaintiff in truſt for A, and that A at the 
time of exhibiting the plaintiff's bill was indebted to the defendant 
in more money; and this was holden good on demurrer. If theſe 
caſes be law, they govern the preſent : for if the Court will re- 
cognize the real lirigant parties, and if the declarations of the 
agents of Van Dyck and Co. would not have been evidence againſt 
them if they had been plaintiffs on the record, which they certainly 
would not, notwithſtanding what was ſaid in Biggs v. Lawrence 
(a); ſo neither can they be received in evidence as it was proved 
that the nominal plaintiffs were mere truſtees, and not the parties 
really intereſted in the ſuit. That part of the caſe of Biggs v. 
Lawrence paſſed without much obſervation, and was not the prin- 
cipal point; and Lord Kenyon has frequently ruled the contrary at 
the ſittings ſince that time without its having ever been queſtioned, 
The anſwer given in ſuch caſes has always been that the agent 
bimſelf might have been ſubpœnaed as a witneſs, and therefore 
what he has been heard to ſay cannot be evidence, as not being the 
beſt. There muſt be reciprocity in the rule. If a defendant may 
ſhew who the real plaintiff is, though not the plaintiff on the re- 
cord, for the purpoſe of ſetting off a debt due from the real party, 
or of giving in evidence declarations of that party, ſo the real 
party ought to have the privilege of diſcloſing himſelf, ſo as not 
to be bound by the declarations of the nominal plaintiff, which if 
he had not been ſuch could not have been given in evidence as the 
declarations of a mere agent. If it be objefted that by theſe means 
the defendant is precluded from calling the agent in whoſe name 
the action is brought as a witneſs, the anſwer is that the ſame ef- 
ſect would be produced in the caſes of ſet- off where the obje&tion 
was not admitted to prevail. In a caſe of Dyke v. Aldridge before 
Lord Mansfield, where one of the parties was. a ſheriff who was in- 
demnified by a third perſon, Lord Mansfield permitted the declara- 
tions of that third perſon to be given in evidence againſt the ſheriff. 
Erſkine, Garrow, and W. Walton, now ſhewed cauſe. The caſes 
cited of Bottomley v. Brock and Rudge v. Birch, ſuppoling them ta 


(a) Ante 3 vol. 454. | | 
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be good law, do not come up to the point in diſpute : tliey were 
conſtruction upon the ſtatutes of Set-off, which have always been 
liberally expounded to advance the remedy and repreſs circuity of 
actions. But it does not follow that, becauſe a debt againſt the 
real party to the action may be ſet off, therefore the declarations of 
the plaintiff on record ſhall not be received in evidence. In thoſe 
caſes alſo the truſt appeared on the face of the record, ſo that there 
could be no ſurpriſe on the defendant ; but here the defendant ha 
no notice but that he is ſued by the real party, and conſequently 
prepares his defence accordingly. If this evidence were not al. 

mitted the principal might always obtain an advantage over a dt. 
fendant who dealt with his agent, by bringing his action in the 
name of the latter to prevent his being a witneſs for the defend- 

ant, while the defendant would be precluded from giving the deck. 
rations of the agent in evidence againſt the principal. The agent 
then would be plaintiff ſo far as operated to the diſadvantage of the 
defendant, and a ſtranger to the ſuit where it would operate tothe 
defendan!'s advantage that he ſhould be plaintiff. In a caſe before 
Lord Mansfield (a) an action was brought in the name of a nomi- 
nal plaintiff by perſons beneficially intereſted for whom he wasa 
trultee. At the trial the defendant produced a releaſe from the 
plaintiff, which Lord Aansfied held concluſive ; but ſaid that the 
Court of Chancery upon application would make the truſtee pay 
the principal debt, if well founded, and the coſts of the ſuit. Be- 
ſides, this was eyidence on another ground; for the plaintiffs as 
agents were entruſted with the ordering and conduct of theſe goods 
as to the manner of their being ſhipped ; and if the defendant ſol- 

lowed their directions the principal muſt be bound by their acts: 
and what can be ſtronger evidence that the orders which they gare 
were implicitly complied with than their own acknowledgment in 


writing to that effect? It is not pretended that the letter is not 


evidence to ſome purpoſe, and if admitted in evidence at all, its 
whole contents mult be received. 

Lord KEN VON Ch. J. This was an action brought by Bauer- 
man and Co. againſt the defendant Radenius; and in the courſe 
of the trial an admiſſion by the plaintiffs themſelves was proved 
that there was no colour for the action, which admiſſion was 
not fraudulently obtained from them but was the opinion that 
che plaintiffs really entertained on the merits of the caſe, An 


(a) This was cited by Mr, Erfine from his recolleRion of the caſe, 


le 
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the only queſtion now is whether or not that ought to conclude 
the caſe againſt the plaintiffs who made the admiſſion. It was 
faid by a very learned Judge, Lord Macclesfield, towards the be- 
ginning of this century that the moſt effectual way of removing 
land marks would be by innovating on the rules of evidence; and 
ſo I fay. I have been in this proſeſſion more than 40 years, and 
have praftiſed both in courts of law and equity; and if it had 
fallen to my lot to form a {yſtem of juriſprudence, whether or not 
I ſhould have thought it adviſable to eſtabliſh two different. 
courts with different juriſdictions, and governed by different 
rules, it is not neceſſary to ſay. But, influenced as I am by 
certain prejudices that have become inveterate with thoſe who 
comply with the ſyſtems they ſound eflabliſhed, I find that in theſe 
courts proceeding by different rules a certain combined ſyſtem of 
juriſprudence has been framed moſt beneficial to the people of 
this country, and which I hope I may be indulged in ſuppoſing 
has never yet been equalled in any other country on earth, Our 
courts of law only conſider legal rights : our courts of equity 
have other rules, by which they ſometimes ſuperſede thoſe legal 
rules, and in ſo doing they aft moſt beneficially for the ſubject. 
We all know that, if the cour:s of law were to take into their 
conſideration all the juriſdiction belonging to courts of equity, 


many bad conſequences would enſue. To mention only the 


ſingle. inſtance of legacies being left to women who may have 
married inadvertently : if a court of law could entertain an action 
for a legacy, the huſband would recover it, and the wife might 
be leſt deſtitute : but if it be neceſſary in ſuch a caſe to go 
into equity, that court will not ſuffer the huſband alone to reap 
the fruits of the legacy given to the wife; for one of its rules is that 
he who aſks equity muſt do equity, and in ſuch a caſe they will 
compel the ban to make a proviſion for the wife before they 
will ſuffer him to*get the money. I exemplify the propriety of 
keeping the juriſdictions and rules of the different courts diſtin& 
by one out of a multitude of caſes that might be adduced. If the 
parties in this caſe had gone into equity, and that court had di- 
rected an iſſue to be tried, they might have modified it in any 
way they thought proper. One of the rules of a court of equity 
is that they cannot decree againſt the oath of the party himſelf on 
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BauERe 
MAN 
againſ} 
RADbENIUS, 


the evidence of one witneſs alone without other circumſtances: - 


but when t'ie point is doubtful, they ſend it to be tried at law, 
directing that the anſwer of the partv ſhall be read on the trial; 
Uu 4 , fa 
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CASES in FRINITY TERM 
fo they may order that a party ſhall not ſet up a legal term on 


dee trial, or that the plaintiff himſelf ſhall be examined; and 


B 5 
an When the iſſue comes from a court of equity with any of theſe 
n 52 directions the courts af law comply with the terms on which it is 
ADENIU*f. 


' ſo directed to be tried. By theſe means the ends of Juſtice are 
attained, without making any of the ſtubborn rules of law loop 
to what is ſuppoſed to be the ſubſtantial juſtice of each particular 
caſe; and it is wiſer ſo ta aft than to leave it to the judges of 
the law to relax from thoſe certain and eſtabliſhed rules by which 
they are ſworn to decide. If the queſtion that has bcen made 
in this caſe had ariſen before Sir M. Hale, or Lords Holt or Hard. 
qurcke, I believe it never would have occurred to them fitting in 
a court of law that they cauld have gone out of the record and 
conſidered third perſons as parties in the cauſe. Here it has been 
contended that Bauerman and Co. are to be laid out of the cafe 
entirely, and we are deſired to ſubſtitute Yan Dyck and Co. a3 
plaintiffs in their room : but if they may be taken to be off the 
record, then they may be witneſſes, and yet it is not pretended that 
they could have been examined ; the argument therefore, that 
aſſerts that they may be taken from off the record, not holding 
good to all purpoſes, fails entirely. I cannot conceive on what 
ground it can be ſaid that Bauerman and Co. may be conlidered 
not as the parties in the cauſe for the purpole of rejecting their 


admiſſions, and yet as the parties in the cauſe for the purpoſe of 


preventing their being examined as witneſſes. I take it to be an 
incontrovertible rule that the admiſſion made by a plaintiff on the 


record is admiſſible evidence; and on the trial of this cauſe there 


was proof of an admiſſion by the plaintiffs that they had ro 
ground upon which to ſupport the action. 
cale of Biggs v. Laurence, which was cited to ſhew that an ac- 
knowledgment made by the defendant's agent was evidence 
againſt the principal, it is ſufficient to ſay that that was not the 
point on which the caſe was argued or determined jn ihis court. 
It is my wiſh and my comfort to ſtand ſuper antiquas vias: [ 
cannot legiſlate, but by my induſlry I can diſcover what our pre- 
deceſſots have done, and I will ſervilely tread in their footſteps. 
J am therefore clearly of opinion on principles of law that the 
plaintiffs cannot recover in this action, and that we cannot in tlis 


Cale aſſume the juriſdiction of a court of equity 1 in order to ovet- 


rule the rigid rules of law. 
ASHHURST J. It was competent to Van Dyck and Co. to hav? 


made themſelves parties to the record, inflead of which they have 
choſen 


With regard to the 
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choſen to ſue in the names of Bauerman and Co., by which they 1798, 
have made the latter the real plaintiffs in a court of law, and are 
bound by their acts and by the acts of other perſons done by the * 4 

- orders of Bauerman and Co, Here it is admitted that if the N 22 % 

: : | p ABENIVS, 

letter in queſtion were to be read as againſt Bauerman and Co.. 
conſidering them as the plaintiffs, it afforded ſufficient ground ta 
convince a jury that the plaintiffs ought nat to recover: but it is 
argued that, though the letter be admiſſible in evidence, as it ap- 
pears by the latter part of it that Bauerman and Co. were acting 
only as agents for Van Dyck and Co. the admiſſion made by the 
former ovght not to prejudice the latter. But that argument can- 
not be ſupported. When A. appoints B. his agent, he is bound by 
every act and order of his done within the ſcope of his authority. 
Here it appears by the letter that Bauerman and Co. were preſent 
when the ſhip was loading and approved of the mode in which it 
was effected: then if the loſs happened in conſequence of the direc- 
tions given by Bauerman and Co., Van Dyck and Co. muſt be 
bound by it as much as if the orders had been given by them- 
ſelves. 

GROSE J. Van Dyck and Co. might either have ſued in their 
own names as the conſignees, or in the names of the preſent plain- 

| tiffs the conſignors of the goods. They have choſen to bring the 

action in the names of the latter, whom therefore we muſt con- 

© ſider as the plaintiffs in the cauſe. As long as Bauerman and Co. 

are plaintiffs on the record, they muſt be taken to be ſo in all the 

conſequences. Here it appeared by their own acknowledgment 

that there was no foundation for the action, and that acknowledg- 
ment muſt in this action conclude Yan Dyck and Co. 

LAWRENCE J. The ground, on which it muſt be contended 
that the admiſſion made by a mere truſtee is not evidence, is that 
he has no intereſt in the ſubject, and may therefore be induced 
to admit what is not true. But in this caſe Yan Dyck and Co. are 
in this difficulty; the preſent plaintiffs either have or have not an 
intereſt: but it muſt be conſidered that they have an intereſt in 
order to ſupport the action, and if they have, an admiſſion made 
by them that they have no cauſe of action is admiſſible evidence. 
I have looked into the books to ſee if I could find any caſe in 
which it was holden that the admiſſion of a plaintiff on the re- 
cord was not evidence, but have found none. There is a caſe in 
Salkeld (a), wh :xe Lord Holt ſaid that if the plaintiff in ejettment, 

(a) Vide Anonymous, Salk. 260, | 
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1798. who is conlidered only as a truſtee for the leſſor, releaſe] the 


I action, he might be committed for a contempt of the court, but he 
en did not fay that the releaſe would not defeat the action; this 


ageinf therefore appears to be the moſt that a court of law can do in 
RabeNnivs. 8 | | 
Caſes of this kind (a). | 

e | Rule diſcharged (0). 
(a) See Payne v. Rogers, Dougl. 407. where the tenant, a nominal plaintiff, having 


given a releaſe to the defendant, the Court ordered it to be given up on an application 
by the landlord. 


(5) Crais and Wife again D'AE TR, Bart. Tr. 30 Geo. 3. 

Debt on a bond dated roth of June 1776 from the defendant to M. Bartlett, ſpins 
ſter, now the wife of the plaintiff V. Craib, in 30017. Plea non eſt factum, and iflyy 
thereon. Afterwards there was a plea puis darrein continuance of a reicaſe of the ac. 
tion dated 3oth January 1788. The replication Rated the condition of the bond, which 
was for the quarterly payment of an annuity of 50/., and that after the making of the 
bond and the intermarriage of the plaintiffs, but before the releaſe, viz. 3oth Ole, 
1734, by indenture the plaintiffs in conſideration of 300 J. aſſigned the annuity and bond 

to FJ. Mawley, and empowered him to ſue for it in their names, and the plaintiffs co- 
venanted not to receive or releaſe it without Mawley's conſent, or a rule or decree i 
a court of law or equity; that after the making of the ſaid indenture and before the te- 
leaſe, viz. gth June 1785, Mawley in conſideration of 320/. aſſigned to Thimas Ic. 
ſon; that the defendant afterwards had notice of the ſaid indentures; that after the 
making of the ſaid laſt- mentioned indenture and before the releaſe and the plaintif'; 
original writ, viz. Michaelmas 1787, 1121. 105. became in arrear, which the defendant 
refuſed to pay ; whereupon Johnſun in the plaintiffs*' names ſued him for his (Joiner 
benefit; that the defendant having notice of the premiſes fraudulently obtained the 
releaſe, whereby the ſame is void. Rejoinder, that the bond was aſſigned to Manly 
in tuft for the plaintiffs, and not for his own benefit, and that Mazwley without the 
plaintiffs* knowledge fraudulently aſſigned it to Johnſon ; with a traverſe that the de- 
fendant fraudulently obtained the releaſe. The ſur-rejoinder took ifſue on the traverſe, 
And there was a verdict for the defendant on both the iſſues. The defendant at the 
trial gave in evidence before Lord Loughborough at Guildhall an affidavit of M. Crai 
the plaintiff on the record, ſworn by him after he had affigned the bond, in which 
were ſtated the facts relied on by the defendant; on which the plaintiffs“ counſel ten- 
dcred a bill of exceptions to the admiſſihility of the evidence, wiich came on and wa 
to have been argued this day: but the Court ſaid it was too clear to be argued ; and 
that there could be no queſtion but that any thing ſaid or (worn by the plaintiffs u 
the record muſt be evidence for the defendant. 


— — 


Saturday, 


my TEKELL againſt Castv. 
une gin. 


| N OLAN moved to diſcharge the defendant out of cuſtody, le 
_ p 4 having complied with the requiſites to entitle him to receie 


Spy a the benefit of the Lords' act, and the plaintiff having given him 
ni 12 a note for the weekly payment of 3s. 6d. on a 64. (a) ſtamp 


weekly pays only, inſtead of an 8 d. (5) ſtamp. But 
ments toa | 

debtor un- 
der the 
Lords' act. 


() Vid. Pitman v. Hagues, ſup. 530. * 00 By det. 37 Geo. 3. c. 90. 
J. 1. a duty of 2 d. in addition to the former duty of 6 d. is impoſed on promiſory aoies 


not payable on demand, where the ſum thereby made payablg amounts to 405. * 
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Lord KENYON Ch. J. ſaid that the Court had had an oppor- 
tunity of conferring with the other Judges on this ſubject, a 
ſimilar queſtion having ariſen in the laſt term (a), and that they 


were all of opinion _ no ſtamp whatever is neceſſary on notes 


of this kind. 
| Rule refuſed. 


(a) In the caſe of Lewen v. Parrott. 


Kare one, &c. againſt DN Ew. 


1 plaintiff, an attorney of this court, having while he was 

a priſoner in the Fleet ſued the defendant by attachment of 
privilege, the defendant obtained a rule calling on the plaintiff to 
ſhew cauſe why the proceedings ſhould not be ſet afide for irre- 
gularity, on the ſtat. 12 Geo. 2. c. 13. /- 9. which enatts << that 
no attorney who ſhall be a priſoner in any gaol or priſon or 
within the limits rules or liberties of any gaol or priſon ſhall during 
his confinement in any gaol or priſon &c. in his own name or in 
the name of any other attorney ſue out any writ or proceſs or 
commence or proſecute any ation or ſuit in any courts of law or 
equity, and that all proceedings in ſuch actions or ſuits ſhall be 
void and of none effect.“ But, after cauſe ſhewn, 

The court were clearly of opinion that the ſtatute did not ex- 
tend to caſes where the attorney (plaintiff) was ſuing for a debt 
due to himſelf, but that it was paſſed for the purpoſe of prohibit- 
ing an attorney ſuing for other perſons, And they 

Diſcharged the rule. 

Lawes in ſupport of the rule, 

Mingay and Reader againſt it. 


— — __ 
The Kine againſt The Inhabitants of DERSINOHAM. 
HE quarter ſeſſions confirmed an order of two juſtices, by 


which the pauper R. Curtis his wife and five children were 


removed from Ingolde/tharpe to Derſingham, ſubje& to the opi- 
nion of this Court on the following caſe. 


 «& Robert Curtis the pauper in June 1795 went to reſide at 
Derfi ngham i. i a houſe which with half an acre of land and the 


poing of two head of cattle on Derfingham Common he hired of 
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ſon may ſue 
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A right of 
common in 
groſs is a te- 
nement 
within the 
ſtat. 13 and 
14 Car. 2. 
A perſon 
renting ſuch 
a COMMON 
of the an- 
nual value 
of 10. 


thereby gains a ſettlement. 


One 
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one * at the rent of 67. till the Michaelmas 3 He 
continued to occupy the ſaid houſe land and common righis il 
the ſucceeding Michaelmas (viz.) Michaelmas 1796 at a rent 0 
8 J. a-year. About the time he went to Derſi ngham (viz.) Jun 
1795 he hired of one Smith the going of three other head of 
cattle upon the ſame common till the Candlemas following at the 
rent of 17. 11 f. 6 d.; and of one Chadwick the gaing of one oller 
head of cattle on the ſaid common for the ſame period at the rent 
of 105. 6 d. The common rights in queſtion were rights cf 
common in groſs (a). The 81, paid to Pretty for the houſe ani 
land &c. with the two guineas paid to Smith and Chadwick for 
the common rights, -which the pauper enjoyed from Midſunne 
1795 to Canalemas 1796, made his rent that year 101. 25.” 
Mingay and Hulton, in ſupport of the order of ſeſſions, relie{ 
on the caſe of R. v. Mhixley (b), where it was holden that a cat- 
tle-gate was a tenement within the ſtat, 13 and 14 Car. 2., to 


| ſhew that a common in groſs is equally a tenement within the 


meaning of that act of parliament; and conſequently that the 


pauper in this caſe gained a ſettlement in the pariſh of Derſag- 


bam, where he occupied a houſe and land which with the rights 
of common were of the annual value of 10 /. 

Erſkine and Topping, contra, admitted that if the pauper were 
to be conſidered as renting the rights of common he had thereby 
gained a ſettlement in Derfingham, but argued that it appeared on 
the caſe that he had not the right of common itſelf but only a 
partial licenſe to uſe it in a particular way. 


Lord KENYoN Ch. J. When the caſe was firſt ſent here, it 


did not appear what kind of a common this was: but it is ſlated 
in the amended caſe that the rights of common were rights of 
common in grols; and that puts an end to the queſtion. A 
common in groſs is a matter of tenure; Lord Coke ſays that: 
præcipe will lie for it. 


Per Curiam, Order of ſeſſions confirmed, 


(a) A former caſe had been ſtated ; but this Court, conceiving it to be defedtive in 
not ſay ing what kind of common this was, directed the caſe to be ſent back to th? 
ſeſſions to he reſtated; and the preſent was the amended caſe. 

] Ante, 1 vol. 137. 
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Ex parte WILLIAM GALLILE otherwiſe GALLERY. — 
a I une I 3th. 


E- + 7OVELL on a former day obtained a rule calling upon the he ſtat. 6 
1 commander of his Majeſty's ſhip Zealand, to ſhew cauſe why SY * 
aurit of habeas corpus ſhould not iſſue, directing him to bring allowing the 
© up the body of W. Gallile, an impreſſed ſeaman. OE: 
This was obtained upon the affidavit of the maſter of a collier minare two 
of 331 tons burthen belonging to North Shields, ſtating that he 8 
bad two months before appointed Gallile to be carpenter on board Ow 
the veſſel, in which capacity he had continued there till he was in force. 
impreſſed in the river Thames where the veſſe] then was; that 

| Gallile and one T. B. chief mate were the only two perſons duly 

| nominated by him (the maſter) for protectionhs from the impreſs 

| by virtue of the 6 and 7 . 3. c. 18. f. 19.; and that Gallile had 

not entered into his Majeſty's ſervice, or received any bounty 

money. | | | 8 

© The caſe Ex parte Drydon (a) was at the ſame time referred to 

© as deciding that the ſtatute of William was {till in force. And it 

was obſerved that the act lately paſſed in the preſent ſeſſion of 

& parliament for ſuſpending protections under former acts of par- 

E liament does not enumerate the act of the 6 and 7 W. 3. but 

only ſuſpends the exemptions granted by the 2 and 3 Ann. c. 6. 

J 20. and all ſubſequent acts of the like nature. 

Perceval now ſhewed cauſe; contending 1ſt, That the act of 

= the 6 and 7 W. 3. c. 18. /. 19. was not now in force; and that 

© the caſe Ex parte Drydon proceeded upon a miſtake. 2dly, That 

if that ſtatute were in force, yet this caſe was not brought within 

it. Upon the firſt point he chiefly relied upon the fame argu- 

ment, as had been urged on the part of the Crown in Drydon's 

= caſe, namely, that the exemption granted by that act was tempo- 

= rary and is now expired; and that reference was thereby made 

do a certificate required by a former aft the 5 W. and M. c. 20. 

nu the criterion by which the number of perſons to be exempted 

was to be aſcertained, which laſt- mentioned act being expired 

be certificate could not now be obtained, and conſequently the 
Lemption which was to depend upon the production of the certi- 

f cate muſt be at an end alſo. As to the two acts referred to by 

E Lord Kenyon in giving his judgment in Dryden's caſe, as in- 


2 ” >. 
4 NY IM S * 

PAT ST Me TART io ale ee CE A 
2 | Sg SEN GEL ES: TCC 


r 


CEC . Et LO ACT 
R MS. FE SR 


a) Ante, 5 vol. 17. | 
; / dicating 


— nb Yo > > = - 
F wo 3 A _ 
- Pro 2 2 8 3 5 po 
Cs 5 x 13 0 I » figs | inp 
c 


A „ 
TE) 
Oe; "oe ES 
4 re b 
- * ** 


* We 
% "IG * 


n 


„„ * * p — 
— e . 


be een... bh bo 


2 2 SEE "Tx = 
- 33e. e r 


674 
1798. 


Ex parte 
\GALLILE. 


CASES in TRINITY TERM 


dicating the opinion of the legiſlature that the 6 and) . z 
c. 18. /. 19. was ſtill in force, the firſt of thoſe the 11 and 12 . 2, 
c. 13. / 8. did indeed refer to the 6 and y W. 3. as an aft i 
part exiſting; but that may be ſatisfied by the 28th ſedion 9 
that act, which introduced ſome regulations concerning ſilky 
hackney-coaches, and other matters, at that time in force. Aj 
as to the other ſtatute, the 2 and 3 Ann. c. 6., there is ſome an. 
biguity in the expreſſion, which does not neceſfarily lead to the 
concluſion that the legiſlature conſidered the 6 and 7 V. J. #2 
ſubſiſting act, in allowing one able ſeaman in the coal trade {y 
every 100 tons bur hen of the veſſel to be protected from the 
imprels © beſides the maſter, maſter's mate, and carpenter ;” fy 
thoſe words as well imply a ſubſtantive and original exemption 
thoſe men as a reference to a prior exemption exiſting. Beſide, 
it is remarkable that three particular perſons are named as ei. 
empted in the ſtatute of Anne, whereas by the 6 and 7. W. 3. only 


two were ſo ſpecifically exempted. And further, the 6 and 


. 3. annexes the penalty of 10 J. and incapacity to ſerve his M. 
jeſty on board any ſhip of war on any officer impreſſing the tw 
perſons protected by that act; whereas the ſtatute of Anne only 
inflicts the penalty of 107. on ſuch offender, without the addition 
of incapacity ; a difference which cannot be accounted for other. 
wile than by the Legiſlature having conſidered the former att x 
expired; for otherwiſe they would not have ſuffered that pan 
of the puniſhment to continue. In addition to this the 19 G. . 
c. 75. which was not cited on the former occaſion, and is new 
verbatim the ſame as the aft of the preſent ſeſſions, takes no nc 
tice of the 6 and 7 W. 3. c. 18. as a ſubſiſting law any mor. 
than the preſent. 2dly, The party applying has not obtained ſuch 
a certificate of his nomination as is required by the 6 and 7 //.; 


ſuppoſing it to be a ſubſiſting law. 


| Hwvell in ſupport of the application, on the firſt point, reli 
principally on the caſe Ex parte Drydon as being in point. And 


he obſerved as to the act of the 5 W. and M. being expired, by 


virtue of which the certificate required by the 6 and 7 MF. 3. coul 
no longer be obtained, it was no reaſon why the ſtatute referring 
to it ſhould be conſidered as expired; for the certificate ws 
merely for the purpoſe of aſcertaining that the duty had been 
paid, and when that ceaſed there was no longer any occaſion for 


it. If the Legiſlature had intended to confine the exemption to the 


ſo expreſſed a it 


duration of the then war, it would have been | 
| j 
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INE parts of the act; and the difference of the wording ſhewed 


the difference of the intent : but it was reaſonable to continue 


| the exemption afterwards, becauſe the burthen ſtill continued. 
Adly, The act of the 6 and 7 M. 3. does not point out any parti- 
E cular mode of nomination by the maſter: it is therefore enough 
| that the affidavit ſlates that the maſter had duly nominated this 
7 perſon to be protected from the impreſs. | 


Lord KENVON Ch. J. The great queſtion is whether or not 


f the ſtat. 6 and 7 W. 3. c. 18. /. 19. were or were not a temporary 


law. For the encouraging of all ſuch ſhips or veſſels as ſhould 
be employed in bringing coals at more reaſonable rates than during 


© the war they had been, it was thereby enacted that there ſhould be 
E allowed yearly free from impreſling to every maſter of any ſhip 


or veſſe] employed in the coal trade two able ſeamen, ſuch as the 


| maſter ſhould nominate, for every ſhip or veſſel under 100 tons, 
: and one for every 50 tons for every ſhip or veſſel of 100 tons and 
= upwards burthen, according to the meaſurement which ſuch a ſhip or 
© veſſel ſhould appear to be of by a certificate which ſhould be produced 
From the CuNlom-houſe of what number of tons ſuch a ſhip or veſſel 


bad paid for by an act for laying a duty on tonnage of ſhipping, 


Kc.“ Such a certificate therefore is neceſſary in order to aſcertain 
the number of men that the maſter is entitled to nominate. But 


the act of parliament laying the tonnage, according to the mea- 


& ſurement of which the certificate is to be obtained, was only to 
continue in force for four years; and though it was afterwards re- 


newed, it is now certainly expired. Then there is no act of par- 
liament now ſubſiſting to enable the party to procure the certificate 


I required by the ſtat. 6 and 7 W. 3.; and conſequently the nine- 
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teenth ſection of that act was temporary, as indeed were the 


| Other adjoining clauſes in that act. If the law regulating the 


protections is to be governed by another law which was only tem- 
porary and no longer exiſts, it muſt alſo be a temporary law it- 
ſelf. It is alſo to be obſerved that conſiderable penalties attach on 
thoſe who preſs men in violation of the certificate ; and yet there 
is no means of obtaining the certificate. This therefore is a dif- 
ficulty that I cannot get over. 

ASHHURST J. of the ſame opinion. 

GROSE J. When the ſtat. 6 and 7 W. 3. was paſſed, there was 


a ſpecific mode of nominating thoſe ſeamen who ſhould be pro- 


. from being * but it is not pretended that that 
mode 
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1798. thode has been adopted in this caſe, Then the conſequence i 
either that that law has not been complied with in this inftance. 
1 


Ex parte 
GALLILE. 


ber of men to be protected can be aſcertained. And in either cl 

the party applying is not entitled to be diſcharged; But it ſeeny 

to me that, as the maſter cannot now grant his protection in the 

way required by the ſtatute, the ſtat. of Milliam was only a ten- 
porary act. | | 7 

LawxENCE J. The reaſon of requiring tlie certificate yy 

to regulate the number of men to whom the maſter was to orart 

his protection; for unleſs ſome regulation of that kind were 15 

he might have nominated as many ſeamen as he pleaſed. Bu 

as the certificate can no longer be obtained, neither can thi yr- 

tection which depends upon it. | | 

| | Rule diſcharged (a, 

(a) There was a fimilar motion ou belalf of one D-bſong and in that caſe alſo it 

rule was diſcharged. | ; 


— n 


F: id, * 1 « 
e Pcb. GERRARD againſt CLIFTON ;' in Error. 


The leſſee of 1 was an action of covenant brought in the court of Con- 
mee ker mon Pleas. The declaration ſtated that by an indenture 
to pay a dated 3oth September 1781, by which T. Clfton, under whon 


moiety of al! 


ſuch ſums of the plaintiff below claims, demiſed to Gerrard and E. Wang) 


ans; wang certain quarries of cannel under certain cloſes of land, with liber 


raiſed fold to enter the ſaid cloſes, to fink pits, and to bore dig take ani 
/[e/r 17% carry away all or any part of the cannel that might be found or get 


pit's mouth: 


held char be underneath, and to do any other act for the better getting railing 


able to pay and vending the ſaid. cannel, and to uſe or make ſuch ways dr 
3 — roads as they ſhould: think proper and convenient for the carting 
produced by and leading of ſuch cannel into any common highway, &c. for tht 
3 9 by better diſpoſing and vending of the ſame, and allo liberty to la 
eiſewhere- place and ſct up the ſaid cannel ſo to be gotten upon any part of the 
ſame premiſes, and there to ſell and diſpoſe of the ſame, habendum 
tor 21 years, at and under'the yearly rent of 1 50 J., and alſo the 
further ſum of 15. 9 d. for every ſcore baſkets: of cannel over and 
above 41150 baſkets, each baſker not exceeding 132 lb. weight, 
« and alſo one-half part or ſhare of all ſuch ſums of money 75 al 


or any part of the cannel to be gotten by virtue of the ſaid *. 
3 | : 


or that the law is expired there being no mode by which the nun: 
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ture ſhould ſell for at the pit mouth over and above 44. the baſket; 1998. 
and allo the further ſum of 41. per acre for land uſed for roadsꝰ·ꝛm 
&c.; payable half-yearly. Then followed a proviſo that if the 23 
leſſees ſhould not get the quantity of 41150 baſkets in any one CLirron; 
year of the term and ſhould pay the yearly and other rents therein 
reſerved, it ſhould be lawful for the leſſees in any ſubſequent year 
of the term to get and raiſe an additional quantity of cannel over 
E and above the annual quantity of 41150 to make good ſuch de- 
E ficiency without paying any rent for the ſame, © except the addi- 
E tional rent that might become due and payable for ſuch part of the 
= canrel as ſhould or might be ſold at the pit's mouth over and above 
E 44. the baſket.” The leaſe then contained covenants on the part 
bol the leſſces (inter alia) for payment of the rents; that they would 
1 from time to time give and deliver to the leſſor, when required, 
= «a full juſt true and particular account of all the cannel which 
E ſhould be raiſed and gotten by virtue of the liberties and privileges 
thereby granted, and of the price and prices at which the ſame 
and every part jhould be fold at the pit or pits out of which 
= the ſame ſhould be gotten and raiſed ;*” and that it ſhould be law- 
ful for the leſſor or his agent © to ſee and take an account of the 
quantities of cannel from time to time got at the ſaid cannel works 
or any of them, and of the price and prices at which the ſame 
| and every part thereof ſhould be ſold at the pit, and to take 
copies of books, &c. The breach aſſigned was that the leſſees had 
between the 1ſt of January 1792, and the 29th of September 1794, 
E gotten raiſed and drawn out at the pit mouth upon the ſaid pre- 
miſes 100,000 baſkets of cannel, and ſold the ſame at other places 
| than at the pit mouth for divers ſums of money, and which might 
| and would have ſold at the pit mouth for more than 4 4. the baſ- 
ket, to wit, for 15. the baſket, one half part or ſhare of which 
ſaid ſeveral ſums of money that the ſaid cannel might and would 
have ſold for at the pit mouth over and above 4 d. the baſket 
| amounted to 1333 J. 6s. 8 d., but that the leſſees had not paid the 
ſaid ſum, &c. 
To this declaration there was a general demurrer. Before judg- 
ment was given in the Common Pleas, one cf the defendants 
(Malmeſiy) died; her death was ſuggeſted on the record; and 
then judgment was given for the plaintiff (a), to reverſe which 
| Judgment a writ of error was brought. 


* 6 _— — —gyBt — a of — * n — 1 


(a) But th ce was a difference of opinion on the Bench in that Courts 
Vor. VII. * This 
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1798. This caſe was argued in the laſt term by Lambe for the plainig 
G in error and Yates for the defendant, and again this day by He. 
* wood Serjeant for the former and Adair Serjeant for the latter. 
CLirron; The only queſtion was whether it was the intention of the par. 
in Error, . ; Ap 
ties to this leaſe that the leſſees ſhould only pay the additional rent 
of one half part of ſuch ſums above 4d. the baſket as the canne! 
gotten and fold at the pit mouth, or as all the cannel rai/ed there lil 
carried and fold elſewhere, ſhould fell for. A cale aroſe on thi 
leaſe in E. 34 Geo. 3. (Ante, 5 vol. 554,) where the ſame queſlion 
was agitated, except that in that caſe the leſſees pleaded that they 
had not broken the covenant, and on the trial one queſtion Was 
whether or not the evidence ſupported the plaintiff's declaration, 
A ſpecial caſe was reſerved, and after argument this Court gare 
judgment for the defendant, thinking that the leſſees were oh 
liable for the additional rent reſpecting the coal gotten and fold a 

the pit mouth. | | | 
Lord KENYON Ch. J. The reſpect which I owe to the Opt- 
nions given in the court of Common Pleas in this caſe leads me tv 
ſuppoſe that there are ſome difficulties in it, which have eludei my 
ſearch though I have read it over and over again. In the courſe 
of the argument ſome caſes have been alluded to: but decided 
caſes are never brought forward with effect unleſs they eſtabliſh 
certain principles. Thoſe cafes were cited to eſtabliſh a point tha 
wants no authority to ſupport it, namely, that when a court of law 
is called upon to conſtrue the agreement of the parties, it is their 
duty to diſcover the intention of the parties and to give eſſedt to 


it if by law they can. [His Lordſhip here ſtated the material pats WW 
of the leaſe; and proceeded thus.] It is not pretended that the WWF ft 
leſſee has not paid the half part of the money that the coals (old WF le 
for at the pit's mouth; but the breach aſſigned is the non-payment I th 
by the leſſee of the half part of the money produced by the ſal We p 


of coals elſewhere but which might have been ſold at the pit ; 
mouth; and the queſtion is whether under this reddendum the Wh 


leſſee is liable for coals not ſold at the pit's mouth. When this 4 di 
queſtion came before us on a former occaſion, it appeared to me 7: 6 
that, as the leſſee had ſtipulated to pay for the coals ſold at the pitt WW 

mouth in contradiſtinction to thoſe not ſold there, he was not to - ca 
pay for the latter; I ſtill continne of the ſame opinion. If [ were . - 
to iridulge in conjecture and ſpeculation as to any ſuppoſed inten- 1 h 


tion of the parties not expreſſed in the deed, I ſhould have as little 


doubt; but I diſclaim proceedipg on any ſuch ground. It = * 
| | cie 
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ficient for me to ſay that the leſſee has not entered into the cove- 
nant inſiſted upon by the plaintiff below: the parties have met 
here on the conſtruction of a ſolemn inſtrument in which their re- 
ſpective rights and duties are clearly preſcribed, and we cannot 


ſubſtitute any other contract in lieu of that into which they have 


entered. Therefore I am clearly of opinion that the judgment 
below ought to be reverſed. 

ASHHURST J. There is no doubt about the words of this leaſe; 
and it is better to adhere to the words of the covenant than to in- 
dulge ourſelves in conjectures as to the ſuppoſed intention of the 
parties. There ſeems alſo good reaſon for framing this contract; 
if the leſſee were only to pay for the coals ſold at the pit's mouth, 
there was no riſk on his part, and the produce was a matter of 
ſimple calculation: but if he were to pay for thoſe ſold at a diſ- 
tance, independently of it's being a hazardous adventure on the 
part of the leſſee, the net profits of the ſale would be uncertain, 
on account of the great expences attending ſuch a ſale and the un- 
certainty of the market. Therefore as the words of the covenant 
are plain, and as there is no reaſon for departing from them in 
conſtruing this leaſe, I think the plaintiff in error is entitled to 
our judgment. 

GROSE J. The plaintiff below does not contend that he is en- 
titled to one half of the money that the coals were worth when 
drawn out of the pit's mouth; but he inſiſts that whether they be 
ſold there or elſewhere he is entitled to half of the money for which 
they might have ſold at the pit's mouth : but the words of the 
covenant are plain and unambiguous, and do not afford that con- 
ſtruction. This is a leaſe of certain quarries, giving liberty io the 
leſſee to ſink pits and to dig for and carry away all or any part of 


the coals found therein, and alſo to make roads for the better diſ- 
poſing of the ſame; giving liberty alſo to place the coals on the 


demiſe] premiſes and there to diſpoſe of the ſame; evidently 


pointing out two modes of ſale, one on the ſpot, the other at a 


diſtance by means of the new roads. And then follows the red- 
dendum, by the latter part of which the leſſee is liable to pay 
« one half of all ſuch ſums of money as all or any part cf the 
cannel to be gotten ſhould ſell for at the pit's mouth.” The leſſee 
allo covenanted to deliver in from time to time an account of all 
the cannel raiſed, and of the price and prices at which the ſame 
ſhould be ſald at the pit or pits, but not of the price of the coals 

X x2 ſold 
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1798. ſold elſewhere. Then what was the meaning of the parties in 

making this leaſe ? they clearly had in their contemplation two 

ys ern modes of ſale, one at a diſtance which would be attended with con- 

CLrrrtox; fiderable expence and hazard, the other at the pit's mouth, and the 

in Error. latter part of the reddendum only applies to this ſecond mode. If 

the parties had intended that it ſhould apply to the other made, 

one of the other covenants on the part of the leſſee would have 

been that he ſhould give an account of all caals ſol, without con- 

fining it to the account of the coals fold at the pit's mouth. lt 

ſeems to me that thoſe words in that covenant were inſerted to 

point out the diſtinftion between the coals ſold at the pit's mouth x 

and thoſe fold elſewhere. The words of this ceed throughout are E | 

clear and poſitive ; but the plaintiff below wiſhes us to alter them 1 

on account of a ſuppoſed intention of the parties to the con- 1 

trary, which does not appear. However I am ſatisfied from the HM 

words of this reddendum that the plaintiff below is not entitled to 4 

recover, and this conſtruction is ſupported by every part of the W ( 

LAwRENCE J. The argument of the plaintiff below is that the = « 

covenant to pay one half part of the money produced by the ſale of  - 

the coals at the pit's mouth is to be conſtrued as if it were to pay W « 

for the coals at and after the rate for which they might have been 

ſold at the pit's mouth ; and the ground of that argument is bor- 

rowed from other covenants, particularly that reſpecting the de- 

ficiency, where the words are © except the additional rent that 

might become due and payable for ſuch part of the cannel at 

ſhould or might be ſold at the pit's mouth, &c.** That argument 

proceeds on a ſuppoſition that the word “ might” as there intro- 

duced is only capable of one interpretation : but the anſwer given 

to it in the argument was the true one; it means not only the 

power of ſelling but alſo the price for which the coals might 

happen to be ſold there. Without examining every particular 

part of this deed, it ſeems to me that the intention of the parties, 

as it is to be collected from the whole inſtrument, is againſt the 
conſtruttion contended for by the plaintiff below. | 

Judgment reverſed. 
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| 1798. 


— — 
inſt AGUILAR. Friday, 
Gryen i — 


Fas action was brought to recover a total loſs by capture upon By the fans 


1 ce underwritten by the defendant on the tence of a 
2 policy of inſuranc y French court 


freight of the American ſhip Rainbow, William Smith maſter, at and of Admiral- 


| . | ty it appear- 
from Charleſtotrun to London, © warranted American property,”” and }' "Peer 


valued at 800]. The premium having been returned and accepted ſhip inſured 
g Rr 5 : | warranted 
without prejudice, the defendant pleaded the general iſſue ; and nei 


on the trial at the Guildhall Sittings after Hilary Term 1798 the a. _ 
following caſe in ſubſtance was reſerved for the opinion of this as enemy's 


Court. The plaintiff reſides at Charleſtoum in North America, and ae for 


was the ſole owner of the ſhip Ruinbom which took in a cargo at — on. 
Charle/lown upon freight for the voyage deſcribed in the policy. eme ere; 


- The ſhip failed upon the voyage inſured under the command of or b of the 


: : crew, ſuch 
Captain W. Smith, a native of the iſland of Bermuda, who was asis required 


naturalized in the United States of North America on the 18th Janu- NS OO 


ary 1796; and on the 25th of March 1797 ſhe was captured by a Fiend, od 
French privateer and carried into Nantz in France, where ſhe was — 


condemned and ſold for the benefit of the captors. The Rainbow there fo be 


5 We , requiſite 
at the time of her firſt ſailing and till her capture had on board a within the 
meaning o 


proper regiſter as an American-built veſſel, a paſſport or ſea- brief the treaty of 
duly certified, and the ſeveral] other documents referred to in 38 
the ſentences of condemnation; but ſhe had no certified role d' equi France and 
page or liſt of her crew. The plaintiff offered to prove that he feld ft be 
was born within the United States of North America, and bad been concluſive 
domiciled there from his birth, and that the ſhip and freight were {lint whe 
his ſole property: but on the other hand there was produced a re- warranty of 
cord of condemnation by the Commercial Tribunal of Nantz ha- CE 
ving competent juriſdiction dated 12th May 1797, which ſlated the #2 the Bip 
queſtions of fact made to be, iſt, Whether the ſhip Rainbow and rican. 

her cargo were neutral property? 2d, Whether the papers and 

other things found on board the Rainbow ſufficiently proved the 

property? and the queſtions of right to be, 1, Whether a neutral 

American ſhip fitted aut with papers vouching its neutrality were 

a lawful prize for having on board bills of lading of her cargo 

which are not ſigned? 2dly, Whether theſe bills of lading not poſi- 

tively pointing out that the merchandiſe which they contained 

were neutral propexty could give cauſe for confiſcation ? 3dly, 
Whether a neutral American {hip was to be declared a lawful prize 


K becauſe 
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1798. becauſe ſhe had not on board a liſt of the crew, or becauſe that 
—— which ſhe produced was not ſigned by a public officer? &c. |; 
. then ſtated that the privateer having chaſed the Rainbow which 
AGviLAR. carried American colours brought her to, and on examination of 
| her papers the French captain obſerved there was no liſt of the 
crew, that the manifeſt of the cargo was contrary to the declara. 
tion made to him by the American officer, and that the bills of 
lading produced were not ſigned; for which reaſon de thought 
the American ſhip a lawful prize, eſpecially as her deſtination 
was for London an enemy's country. He therefore brought 
her into Nantz. That Captain Smith offered to prove, 1ſt, That 
the ſhip Rainbow was American built and American property, con- 
ſequently neutral ; 2dly, That the goods on board her belonged to 
and were going on account and riſk of ſubjeQs of the United 
States of America, and conſequently were neutral property allo, 
To prove the firſt point it was argued that the 25th article of the 
treaty between France and America made 6th February 1778 re- 
quired that when either of the pawers ſhould be engaged in war 
the ſhips of the other ſhould be provided with a ſea-letter or paſſ- 
port, expreſſing the property and deſtination of the ſhip, with the 
name and abode of her maſter, and that Captain Smith had con- 
formed to this law. Firſt he carried a regiſter dated 6th Oqholer 
1795 delivered at Charle/lown by the proper officers which proves 
the ſhip Rainbow American built and owned by Fohn Geyer an 
American citizen; on which regiſter there was an indorſement 
that Captain Smith after taking the uſual oath had taken the com- 
mand of the ſhip. Then he produced a paſſport or ſea-letter in 
due form from the American government dated 14th of February 
1797 for the voyage inſured. 2dly, To prove the cargo American 
and neutral, five bills of lading were produced exprefling the real 
names of the parties, &c. And annexed to the ſhip's manifeſt is 
judicial act, proving authentically that the ſhippers of the goods 
therein ſpecified which correſpond with the bills of lading had ap- 
peared before a juſtice and notary of Charle/lown and ſworn before | 
him that the goods they had laden in this ſhip were their property, 
and that no ſubjects of the powers then at war had either direttly 
or indireQly any intereſt therein; which paper was duly legaliſed 
by Citizen Dupont the French conſul, and dated at Charlefirwn 
2d Ventaſe in the 5th year of the Republic. On the part of 
the captors it was replied that the 25th article of the * 
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of February 1778, required American ſhips to have on board 1798. 
a liſt ſigned containing the names, ſurnames, places of birth 
and abode of the perſons compoſing their crews or embark- pi | 
ing on board them, and that in every port the captain ſhould Acvitas, 
ſhew it to the cuſtom-houſe officers and juſtices ; that Captain 
Smith had not on board ſuch a liſt; conſequently it was in con- 
travention of the law, and as ſuch ſubjeR to confiſcation, That 
this law is confirmed by the gth article of the regulation of 26th 
Fuly 1778 which declares all foreign ſhips to be good prize that 
have not on board a liſt of the crew ſigned by the public officers 
of the neutral place they depart from ; and ſtill further confirmed 
by the 4th article of the decree of the Executive Directory of 12th 
Ventoſe laſt, which ſays that conformably to the law of 14th Fe- 
bruary 1793 the regulations of 21ſt Oclober 1744 and 26th July 
1778, concerning the manner of proving the property of neutral 
ſhips and goods, ſhall be executed according to their meaning and 
tenor; conſequently all American ſhips that have on board a liſt 
ol the crew in due form as preſcribed by the model annexed to 
the treaty of the 6th of February 1778 ſhall be good prize, and 
the execution of which 1s ordered by the 25th and 27th articles 
of the ſame treaty.” That alſo by the gth article of the regulation 
of 1778, in order for any veſſel to be conſidered neutral, ſhe 
ſhould not have on board a commanding officer of an enemy's 
country, and Captain Smith is an Engliſhman born; and that the 
letter of naturalization in the American States delivered to him at 
Charle/lown on the 18th of January 1796 was inſufficient becauſe 
annulled by the regulations of the 23d of Fuly 1794 and the 21ſt of 
October 1744, expreſsly requiring that the letters of naturalization 
ſhould have been obtained before the declaration of war, and that 
thoſe to whom they are granted ſhould have been domiciled in the 
neutral ſtates before that period and ſhould not have returned to 
their native countries ſince the letters were obtained. But Cap- 
tain Smith did not obtain his letters of naturalization till after the 
declaration of war between the French Republic and England, no 
mention is made what time he had lived in the United States, and 
it appeared he had returned to England fince he obtained his 
naturalization. In reply it was- obſerved, 1ſt, that it was not 
cuſtomary in the United States for maſters of {Rips to have liſts of 
their crews, and that there was no public officer appointed to 
deliver them, That the only paper of the kind made uſe of was 
one produced of an agreement betweer. the maſter and the crew 
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and that it muſt have been by miſtake that the decree of the Ex. 
ecutive Directory of 12th Venieſe laſt ſeemed to require of Au. 
rican ſhips a liſt of their crew in any different form, ſince the 25th 


AcuiLas. and 27th articles of that treaty, the execution of which i is pre· 


ſeribed, do not ſpeak of it. Moreover this decree being of a date 
poſterior to the departure of the Rainbeu from Charleſtown could 
not have any re: roſpective effect, and conſequently could not be 
obligatory upon Captain Smith. That as to the act of natuns- 
lization it was in the form cuſtomary in America, thai Captain 
Smith having fulfilled all the formalities preicribed by the laws of 
the country. and taken the requiſite oath was declared and iurolled 
a Citizen of the United States. Then the tribunal paſſed ſentence 
in the following terms; « Confidering that the 7 th article of the 
law of 13th Nivęſe in the 3d year, which id that of the yh 
of May 1793, cannot be applied to Captain Smith accor:! ling to the 
decree of the Executive Directory of 12th Venteſe, and that thi 
law remains in force; conſidering that ſuch decree of 1 2th Ven- 
toſe declares lawful prize all American ſhips not having a lift of 


their crews conformable to what is preſcribed by the model an- 


nexed to the treaty of February 1778; that the ſame decree orden 
agreeably to the law of the gth of May 1793 the execution of there, 


gulations for neutrals in time of war of the 21 of Ociaber 1744 and 


the 22d of July 1778, fixing the manner of eſtabliſhing at ſea the 
property of neutral {hips and goods; conſidering that there was nat 
on board the ſhip Rainbow ſuch a liſt of the crew as is preſcribed 
by the model annexed to the ſaid treaty ; that the captain of the 
Rainbeiy has only produced conformable to the 27th article of 
ſuch treaty his paſſport or ſea letter and the act of the Americor 
congreſs of the 26th Fuly 1799, on the back of which is an agree- 
ment printed in Engliſb and ſubſcribed by only ſeven of his crew, 
and that it was not till after the examinations that there were 


twelve names upon it, being the crew on board; conſidering that 


the captain produced only bills of lading without fignature, which 
as ſach are null; that the only authentic paper he produced 1s a 
manileſt of his cargo with a declaration of the ſhippers that it is 
their ſole property, which declaration has been received by a 
juſtice and notary of Charle/tawn and the ſignature of which has 
been legalized by the' conſul of the French Republic reſident 
there; conſidering that the decree of the Directory of 12th Ven- 
tofe laſt peremptorily declares American ſhips which ſhall not have 


on board liſts of their crews lawful prizes, and declares them 4 
: the 


enemy and to be a good prize includes the confiſcation of her 


IN THE THIRTY-EIGHTH YEAR of GEORGE III. 


the ſame time enemies; conſidering laſtly that a ſhip declared an 


I cargo; the tribunal in conformity to the decree of the E xecutive 
I Directory before quoted adjudges and declares the validity of the 


prize of the American ſhip Rainbow Captain William Smith ; ad- 


q judges likewiſe the validity of the capture and confiſcation of all 
we cargo, &c; the whole being, for want of Captain Smith's having 
© he papers in due form, thought fo belong to enemies of the Re- 


. public, &c. 


The caſe then ſet forth another ſentence upon appeal, confirms 


ing the above, in which appeared the following paſſages; (Con- 
© fidering that for upwards of an age the French legiflation reſpect- 
© ing neutral ſhips of nations the moſt favoured has been founded 
” upon poſitive regulations, the wiſdom of which has been univer- 
© {ally allowed, and this legiſlation confirmed by the ſubſequent re- 
© gulation of July 1778, that the obligation upon neutrals to be 
provided with a role d' equipage was not burthenſome to them, 
and that the expreſs diſpenſation of this formality had procured 
io them no other advantage than the facility of favoring the powers 
dit war; that it is therefore inconſiſtent to ſuppoſe the French at 
the very inſtant of their oppoſing to the moſt favored nations the 
E firiteſt precautions ſhould have exempted the Americans from the 
moſt eſſential of thoſe precautions, or ſhould at all have relin- 
EZ quiſhed the power of examining whether their ancient enemies 
| abuſed the flag of their new allies; conſidering alſo that ſo far 
from the treaty of 1778 announcing ſuch an intention, the 12th 


- "8% 


© 25th and 2th articles unequivocally expreſs a deſire of prevent- 
ing all abuſe of the flag, from whence it follows as a conſequence 
at to attain the ſame end it muſt be preſumed the French meant to 
= employ the ſame means, viz. the obſervance of their regulations; 
= conſidering that it is contradictory to ſay that parties who lay 
= themſelves under an obligation to deliver a liſt ſigned purſuant to 
te form of the paſſport, which makes an integral part of that 
rreaty, are exempted from producing a proof of this liſt having 
8 been delivered becauſe an obligation the performance of which 
we are not bound to prove cannot in civil or public right be an 
Obligation; that on the contrary it may eaſily be perceived that 
Fi the compilers of the treaty adopting the French regulation re- 
3 ſpecting the liſt or muſler- roll did not think it neceſſary to repeat 
£2 minute details i i every article, and that if in the 97th article they 
5 have mentioned only a paſſport it was becauſe they conſidered it 
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wo 
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1798. as the ſame thing with the liſt it preſcribes, and which migh a 
well be indorſed upon the, paſſport as the regiſter ; conſidering 
_ that this interpretation is confirmed by the very form of the paſſe; 
Acvitaz. from the American government, becauſe their paſſports printed in 
three columns in French, Engliſh, and Dutch, contain in the tyo 
laſt of thoſe languages only the firſt part of the form annexed ty 
the treaty of 1778, as far as the clauſe concerning the aft of pro. 
perty incluſively, and the French verſion -contains in addition 
theſe eſſential terms, „as alſo that he ſhall keep and cauſe to he 
kept by his crew the maritime ordinances and regulations, aud 
ſhall enter a liſt,” &c. ; conſidering that the muſter-roll found 
on board the Rainbow has no ſignature, is informal, and in- 
complete, whether conſidered as containing either fix names 
or nine; conſidering that independently of the regulations of 
1704, 1744, and 1778, requiring under pain of confiſcation the 
production of the roll, the interpretation of the treaty of 1778 molt 
favorable for the American flag is to ſay, that the production of 
the paſſport ſuppoſes the delivery in America of the muſter- roll i 
preſcribes, but that this preſumption muſt neceſſarily give way to 
proof of the contrary, and that Captain Smith does not allege a 
depoſit at Charle/town of ſuch a liſt as is required, but admitted 
on the contrary that he did not know what nation his crew were 
oft, that he had never aſked for their paſſports, and knew of 
having on board only three novices Americans, one Ruſſian es 
man, and one Swede, the two latter of whom he had hired at La- 
don on his laſt voyage, &c.“ The ſentence then, after ſtating ſome 
triſling variations in the examination of the captain and that of th: 
crew, proceeds thus; Conſidering that theſe multiplied contradic- 
tions leave no room for doubting the falſity of the diſpatches, i 
one moreover adverts to the facility the Engliſh ſeem to have it 
procuring them, inaſmuch as Captain S. Heath of the Engijþ (bp 
Friendſhip captured by the ſame privateer depoſed on the gt 
inſtant before a juſtice for this town that he had purchaſed fall 
American diſpatches at Guernſey for two guineas, which (with the 
difference of names) are ſimilar to Captain Smith's ; conſidering 
that he himſelf is an actual born Engliſhman and only a naturs- 
lized American by act of the 18th of January 1786, ſubſequent tothe 
declaration of war between France and England, which alone h) 
our laws and the 8th article of the regulation of 1744 1s ſufficient 
to validate the capture; conſidering that Captain Smzh acknow- 


ledged he had ſince obtaining fuch letters of naturalization made 
„ voyage 
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# voyage to London, commanding the ſhip Ruby, had been captured 1795. 

on his return by the French privateer La Lutine, had afterwards 0 

retaken his ſhip and expoſed the French captors to the mercy of ee 

tte ſeas in a mere boat at a diſtance from the land, which more Rανναν. 

3 and more charafterizes an enemy of the, French nation; the tri- 

bunal of the department declare it has been well adjudged by the 

Y ſentence of the tribunal of commerce that the appellant 1s not 

1 aggrieved,” &c.; and condemned him in coſts. 

= The caſe allo ſet forth the 12th article of a certain ordi- 

= nance made in France on the 21ſt of Ocober 1744, viz. all 

4 foreign ſhips ſhall be good prize on board which ſhall be a ſu- 

= percargo dealer clerk or ſea officer of a country enemy to bis 

© majeſty, or whoſe crew ſhall be compoſed of more than one 

third of the marines ſubjects of ſlates his majeſty's enemies, 

or which ſhall not have on board the muſter-roll of the crew 

E ated by the public officers of the neutral places from which 

the ſhips ſhall have departed. The treaty referred to between the 

late King of France and the United States of America on the 8th 

ol February 1778 contained (inter alia) the following articles and 

E form of paſſport; Article 12. © The merchant ſhips of either of the 

parties, which ſhall be making into a port belonging to the enemy 

= of the other ally, and concerning whoſe voyage and ſpecies of 

goods on board her there ſhould be juſt grounds of ſuſpicion, 

ſhall be obliged to exhibit as well upon the high ſeas as in the 

ports and havens not only her paſſports but likewiſe certificates 

| expreſsly ſhewing that her goods are not of the number of thoſe 
which have been prohibited as contraband.” Anticle 25. “ To 

the end that all manner of diſſenſions may be avoided on the one 
ide and the other, it is agreed that in caſe either of the parties 
hereto ſhould be engaged in war the veſſels belonging to the ſub- 

| jetts or people of the other ally muſt be furniſhed with ſea letters 

or paſſports expreſſing the name property and bulk as alſo the 

name and place of habitation of the maſter and commander of the 

ſaid ſhip; that it may appear thereby that the ſhip really and 

truly belongs to the ſubjects of one of the parties which paſſport 

ſhall be made out and granted, according to the form annexed to 

this treaty. They ſhall likewiſe be recalled every year, that is, 

if the ſhip happen to return home within the ſpace of a year, 

It is likewiſe agreed that ſuch ſhips being laden are to be provided 

not only with paſſports as above mentioned, but alſo with certi- 

ficates containing the ſeveral particulars of the cargo, the place 

whence the {hip ſailed, and whither ſhe is bound, that ſo it may 
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Acvitan. ticle 27. © If the ſhips of the ſaid ſubjects of either of the par- 


tral ſhips in time of war had been made and publiſhed in Frant 


| merchants ſhip which they ſhell ſo meet with, and may enter he 


_ called 


( 


the juriſdiftion of maritime affairs that the faid ſhip belongs 6 


» C 
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be known whether any forbidden or contraband goods be on 
board the ſame, which certificate ſhall be made out by the office 
of the plage when the ſhip ſets fail in the accuſtomed form. Ar. 


ties ſhall be met with either ſailing along the coaſt or on the high 
ſeas by any ſhip of war of the other or by any privateers, the fail 
ſhip of war or privateers for the avoiding of any diſorder {hal 
remain out of cannon-ſhot and may ſend their boats on board th 


to the number of two or three men only, to whom the maſter ar 
commander of ſuch veſſel {hall exhibit his paſſport concerning the 
property of the ſhip made out according to the form inſerted in 
this preſent treaty; and the ſhip when ſhe ſhall have ſhewed fuch 
paſſport ſhall be free and at liberty ro purſue her voyage, ſo as it hal 
not be Jawful to moleſt or ſearch in any manner, or to give chal 
or to force her to quit her intended courſe.“ Form of the paſſpon; 
„To all, &c. It is hereby made known that leave and permiſſion hy 
been given to maſter or commander of the ſhip 
of the town of burthen tons or 
thercabouts, lying at preſent in the port and haven of bound 
{or laden at after that his ſhip has been viſited 
and before ſailing he ſhall make oath before the officers who hae 
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one or more of the ſubjects of „ the akt wheredl 
ſhall be put at the end of theſe preſents; as likewiſe that he vil 
keep and cauſe to be kept by his crew on board the marine ordi 
nances and regulations and enter (remettra) a liſt ſigned and wit- 
neſſed, containing the names and ſurnames the places of birth an 
abode of the perſons compoſing the crew of his ſhip and of al 
thoſe who ſhall embark on board her, whom he ſhall not take on 
board without the knowledge and permiſſion of the officers of the 
marine. And in every port or haven where he ſhall enter wit 
his ſhip he ſhall ſhew his preſent leave to the officers and judga 
of the marine, and ſhall give a faithful account to them of whit 
paſſed and was done during his voyage; and he ſhall carry the 
colours, &c.“ | 

It alſo appeared in evidence in this cauſe that other ord . 
nances purporting to be for regulating the navigation of new 


on the 26th of July 1778 by the then exiſting government of that 
kingdom, the gth clauſe of which being alſo the ſame referred toby 


the ſaid ſentences as of that date is in the following 2 
| | : 9. « Fge 
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i 9. © Foreign ſhips ſhall be good prize on board which there ſhall 1798. 
de a ſupercargo, dealer, clerk, or principal officer of a country 
E enemy to his Majeſty, or whoſe crew ſhall be compoſed of more == 
ran one third of the mariners ſubje&s of fates his majeſty's ene- Aoviian, 
| 3 mies, or which ſhall not have on board the muſter. roll of the crew 
ſtated by the public officers of the neutral place from which the 
: : ſhip ſhall have departed.” It was farther proved that the follow- 
Z ing decrees had been made ard publiſhed by the authority of the 
government now ſubſiſting in France at the time they reſpetlively » - 
bear date, and that they are the ſame as are alluded to by the 
Y fame ſentences as paſſed on thoſe ſeveral dates. © 14th February 
* 1793, the ſecond year of the French Republic. The old laws con- 
5 cerning prizes ſhall continue to be executed until it is otherwiſe 
ordered.“ „ 4th Germinal in the 2d year of the French Republic, 
Y being 3d April 1794. The treaties of navigation and commerce 
ſubſiſting between France and the nations with which ſhe is at 
peace ſhall be executed according to their form and tenor.“ 
= © 13th Niveſe 3d year F. R., being the 3d January 1795. The 
National Convention enjoin all the agents of the Republic and 
© commanders of the armed force, the civil and military officers, to 
= cauſe to be reſpected and obſerved in all their diſpoſitions the 
K treaties which unite France to the neutral powers of the whole 
continent and to the United States of America; no attack ſhould 
be made on thoſe treaties ; all diſpoſitions which are contrary 
Z thereto are annulled.”” © 12 Ventoſe 5th year F. R., being 2d 
March 1797. Article 4. Agreeable to the law of the 14th Febru- 
3 ar 1793, the directions of the regulations of the 21ſt of Oober 
1744 and 26th Zuly 1778, concerning the manner of proving the 
5 property of neutral ſhips and goods, ſhall be executed according 
to their form and tenor; conſequently every American ſhip ſhall be 
= good prize which ſhall not have on board a muſter-roll of the 
= crew in due form, ſuch as is preſcribed by the model annexed to 
BZ the treaty of the 6th of February 1778. The execution whereof 
v ordered by the 25th and 27th articles of the ſaid treaty.” 
= Ht then became a queſtion in this cauſe whether the ſentences of 
= condemnation connected with the treaty, French ordinances, and 
5 decrees above ſet forth, were to be deemed concluſive againſt 
the truth of the warranty expreſſed in the policy. The 
plaintiff and defendant mutually admitted that previous to the 
= capture and c''ndemnation of this and other veſſels on ſimilar 
EZ grounds no maſter of an American ſkip had ever ſigned a liſt con- 
B 4 taining 
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. | 1798. taining the names ſurnames the places of birth and abode ot her 5 0 
_—_— : crew ; but ſince thoſe condemnations have been known in 4y. 8 < 
i azaing rica ſuch lifts have been conſtantly delivered and certified, ung . 
8 Acvitar. proteſts againſt their neceſſity, and that American ſhips having ſuch {Gt 
| 1 ſigned liſts have been liberated by French cruizers on the Produc. i 1 
: . tion thereof. That for a few years previous to and at the time gf 1 EF; 
y . the Rainbow's capture an open war ſubſiſted between France my 5 | te 
1 other European powers, but the United States of America wer . | h 


not involved in the war. It was alſo admitted that the plainiß p 
if it be open to him to eſtabliſh the truth of his warranty, by 


be provided with a ſea letter or paſſport expreſſing the propet j 

and deſtination of the ſhip, &c.; which paſſport was produced n 

this caſe. This being the only paper ſtipulated to be 1 
; | fo 


ſubject to the legal effect of the above ſentences and papers in: d 
Britiſh court, is really a ſubject of the United States of Ameria, & d 
having been born and domiciled there from his birth; and that jk . hb 
is the ſole proprietor of the ſhip Rainbow, and of the freight in . ar 
ſured. The queſtion for the opinion of the Court is whether th: 1 n. 
plaintiff is entitled to recover, or precluded from fo doing; if ei $ ty 
titled to recover, a verdict to be entered up for 183 J. 4 5.; if pre i de 
cluded from recovering, a nonſuit is to be recorded. ar 

This caſe was firſt argued in Eaſter term laſt by Marpat fy 3 th 
the plaintiff, and Carr for the defendant; and now by Law fir . It 
the plaintiff, and Gibbs for the defendant. | e 

For the plaintiff it was argued that the ſentences of condemn- N of 
tion of the French courts do not conclude the queſtion of neum - #5 
lity againſt the plaintiff, admitting that the ſentence of a foreign Wiſh de 
court of admiralty of competent juriſdiction is concluſive upon Wi ſer 
the queſtion © whether enemy's property or not, if the ſentence 2 liy 
appear manifeſtly to have proceeded upon that ground; yet if i WW the 
appear equivocal on the face of the ſentence, much leſs if the , * 
concluſion do not reſult from the premiſes ſtated, the plaintiff my WW 60 
give evidence of the fact of neutrality. And here it appears th Wa I 
the premiſes ſtated on the face of the proceedings are inſufficien 1 
to warrant a concluſion that the ſhip and cargo were enem , | | 
property. iſt, A role d' equipage or liſt of the crew of a neutrd 5 EE 
veſſel is not neceſſary by the law of nations to ſecure a ſhip fron WW 8 
condemnation. Nor was it neceſſary in this caſe, where the con- 1 
merce of the two countries was regulated by a particular treaty, , co 

' which provides that in caſe either of the two contrafling parties we 
ſhould be at war with a third nation, the ſhips of the other ſhould $ 8 
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dludes the idea of a role d' equipage being neceſſary. The de- 


cree therefore of the Executive Directory of the 12th Yentoſe laſt 
requiring the role d' equipage was not only in contravention of 


impoſſible to comply with it in this caſe, it having been iſſued 
ſubſequent to the ſailing of the veſſel from Charle/lown. By the 
terms of the treaty it was ſufficient for the maſter to produce 
his paſſport and the manifeſt of the cargo, which entitled him to 
proceed without ſearch. This ſtipulation was founded upon the 
principle that free hottoms made free goods. No argument can be 
drawn from the prior regulations in France of the'26th of Fuly 1778, 
declaring all foreign ſhips in time of war to be good prize which 
have not on board a liſt of the crew ſigned ; for beſides that ſuch 
an ordinance 1s contrary to the law of nations, and therefore 
not binding without a particular agreement to that effect be- 
tween the reſpective countries, at any rate that regulation was 
done away by the ſubſequent treaty between France and America ; 
and there 1s nothing in the treaty binding the parties to obſerve 
the particular marine ordinances of the reſpective countries. 2dly, 
If the particular ordinance of France did not bind America in this 
reſpe&, then a ſentence of condemnation proceeding on the ground 
of the non-obſervance of ſuch particular ordinance 1s not concluſive 
againſt the warranty of neutrality, but the aſſured may give evi- 
dence to prove it complied with. The very ground on which ſuch 
ſentences of foreign courts of Admiralty are holden to be conclu- 
ſive is becauſe of the preſumption that they are all governed by 
the laws of nations; therefore if it appear that France has go- 
verned its deciſion in this caſe by a law of it's own impoſing in 
contravention of the law of nations as well as of particular treaty, 
the ground on which the authority of the ſentence reſts is done 
away ; in the ſame manner as civilized nations would not be 
bound by the acts or judgments of pirates like the Algerines, under 
whatever colour of law they may aſſume to act. In Barzillay 
v. Lewis (a) Lord Mansfield ſaid that the veſſel which was war- 


ranted Dutch property had not any of the requiſites of a Dutch 


ſhip. That caſe proceeded on the ground that the ſhip had been 
condemned by the parliament of Paris under her Engliſh name of 
the Three Graces, and not merely on the concluſiveneſs of the ſen- 
tence as founded upon a marine ordinance of France, ſuppoſing 


(4) B. R. Tr. 22 Geo. 3. Park's Inſur. 410. 
the 
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che treaty, and in that reſpe& unjuſt and of no validity, but it was Acvitar. 
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AcuiLas. fugueſe, was that ſhe had an Engliſh ſupercargo on board at the 


_ inſufficient. But in Mayne v. Walter (a), where one ground of 


vitiate a policy. This goes upon the principle that foreigners ae 


none ſuch was required by the treaty of 1778. Here the ſentences 


CASES in TRINITY TERM 


the grounds of the ſentence as appearing on the face of it had ber 


the condemnation of the ſhip inſured, which was warranted Puy. 


time of her capture by the French, Lord Mansfield ſaid it waa 
arbitrary and oppreſſive regulation contrary to the law of nations 
in which caſe if both parties were ignorant of it the underwrite 
muſt run the riſk, for that it muſt be a fraudulent concealment tg 


not bound by the marine regulations of any country no: conſonat 
to the laws of nations or warranted by any particular conventig 
between them. So it was ſaid by the Chancellor Boucher 13 Ed., 
99. 102. that foreign merchants ſhall not be judged by our flatuts 
when they are introduttive of a new law, but by the law of m- 
tions. Again, in Saloucci v. Fohnſon (b) where a Tuſcan (hip in. 
ſured was warranted neutral, and was taken by the Spantard;, and 
condemned as prize on two grounds, firſt, becauſe ſhe reſiſted; 
ſearch, and ſecondly, becauſe ſhe had no charter-party on board, 
the Court held the ſentence not concluſive againſt the warrant, 
as not being founded on the law of nations on the particular con- 
vention of their reſpective ſtates. And Buller J. there ſaid that de- 
tention by particular ordinances which do not form a part of tie 
law of nations is a riſk within the policy, and that a veſſel is onl 
bound to take notice of the laws of the country from and to which 
ſhe ſails. It is true that in the caſe of De Souza v. Euer (c) Lo 
Kenyon held the condemnation, which proceeded on the want of 
documents required by the ordinances of France to prove neutrality 
to be concluſive : but that was only a niſi prius deciſion andagainl | 
the weight of authorities. But at any rate an ex poſt fafto ord: 
nance of a foreign ſtate cannot be binding upon a neutral power; 
and here it is ſtated that previous to the time when this ſhip ſailed 
no muſter-roll had ever been required by France of American ſhips 
though there had been a conſiderable maritime intercourſe between 
the two countries, which ſhews the opinion of France itſelf that 
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directly refer to the decree of the Executive Directory of tie 
12th of Ventoſe laſt, and to the other particular ordinances therei 
named, as the foundation of the judgment of the French tribund, 


(a) B. R. E. 22 Geo. 3. Par#'s Inſur, 414. 
(5% B. R. Tr. 25 Geo. 3. ib. 415. 
() Sittings at G. H. after Hil, 1789. Park's Inſur. ch. 18, The 
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1 The ſentences are conſiſtent therewith, ſuppoſing them to be bind- 
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ing, and are not conſiſtent with any other ſuppoſed legal ground 


of condemnation ; and this conſideration was relied on in Bernardi 
v. Metteux (a) as enabling the Court to pronounce on the real 
4 grounds of the foreign ſentence there relied on. And there Lord 
= Mansfield intimated a ſtrong opinion that if the French ſentence 
ol condemnation had proceeded upon the ground of the particular 
EZ arrer of that country, declaring the throwing overboard of papers 


to be a good ground of condemnation as Prize, it would not have 


| been concluſive as to the queſtion of enemy's property. 3dly, Sup- 

| poſing i it to be ambiguous on what grounds the ſentences proceeded, 

tat is ſufficient (as was ſaid by Lord Marsfield in the laſt men- 

= tioned caſe) to let in general evidence of the fact. And the general 

concluſion that this was enemy's property is no more concluſive in 

this caſe than the general concluſion that the ſhip was goid prizes 
which was holden not to be ſo in Calvert v. Bufvil (b). 


The plaintiff's counſel then commented on all the particular 


5 grounds of condemnation aſſigned in the ſentences, to ſhew their 
utility; and that in reality the French courts did not proceed on 
| any belief of its being enemy's property in fact. On the contrary 


that the whole tenor of the ſentences proceeded on the aſſumption 


| that the ſhip and property were American. That it was not found 
as an abſolute fact to be enemy's property, but as adeduction from 
| the particular cauſes ſet forth. And therefore this Court was not 


precluded from receiving evidence of the truth of the warranty. 
For the defendant three points were made, 1ſt, That the legal im- 
port of the warranty is not merely that the ſhip is American-built 


or belonging to an American, but that ſhe is ſo navigated as to pive 
to the underwriter the full effect of her neutrality ; ; in conſideration 
of which he receives a leſs premium. This is the obvious mean⸗ 
ing of every warranty of neutrality, by which it is aſſumed on 
both ſides that the riſk is ſo much diminiſhed. In the very nature 
of ſuch a warranty it is preſumed that the ſhip ſhall be poſleſſed 
ol all the documents required by the particular laws of the country 
= againſt whoſe hoſtility the inſurance is made. 2dly, The ſentences 
et forth in this caſe eſtabliſh that in the judgment of the courts 
7 pronouncing them the veſſel inſured was not ſo navigated; and 
that therefore they for want of ſuch authentic documents con- 
blcated the ſhip and cargo, as not in theif judgment eſtabliſhing 


| (a) Deugl. 554. : G) Ante, 523. 
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8 


I 79S. legal proof of her being American. But it is objected that it“ 
— — ambiguous on the face of the ſentences whether they proceeds 
a: £59) on the ground of its being enemy's property or not. I ind 
Acuitaz. that were the caſe, evidence might be let in to explain the reg] 
ground of the ſentences ; but there is no inflance of ain; y lentence 

not being deemed concluſive which proceeded, as this docs, rp 

the direct adjudication of its being enemy's property. The (ir 
ſentence concludes with adjudging © the validuy of the prize and 

the capture and confilcation of the {hip and cargo, the wh:le being 

for want of Capt ain Smith's hav: ng the papers in due form, thagh 

to beling to enemies of the Republic ; and the ſecond ſentence coi- 

firms the former one. This concluſion, it is obſervable, is th 

very ſame recommended by Lord Mansfeld in Bernardi v. Ii. 

teux (a) as the moſt proper to avoid diſpute. This makes an end 

of any ambiguity in the ſentences. Then, 3dly, If {wh be te 

Plain foundation of the ſentences, to be collecte | generally ſhun 

the whole ſcope of them, this Court cannot, conſiſtently with tle 
admiſſion of the juriſdiction which pronounced them, examine int 

their merits or reverſe them under any circumſtances, upon the 

ground of their error or injuſtice. It is contended however thi 

this may be done where the error or injuſtice appears manifeſh 

upon the face of the ſentences. But it would be difficult to draway 

line between caſes where a greater or leſs degree of error is imputcd; 

this would be to aſſume the privilege and duty of a court of fer. 

ſion and appeal; whereas all the caſes admit that a foreign ſentence 

is concluſive as to the grounds on which it is made. In Berna 

v. Molteux Lord Mansfield ſaid that much difficulty would be 

ſaved if the foreign ſeutences would declare in terms that tht 
contemnation proceeded on the ground of its being enemy's ho- 

perty, in order to preclude any-inveſtigation of the particila 
grounds from whence the concluſion was drawn. But if the ge 

neral principle be true, it is needleſs to inquire whether from the 
premiſes Rated this Court would have drawn the ſame concluſion, 
Though if that were neceſſary, there are not wanting authorities u 

ſhew that the non-compliance with the particular ordinances of 

country is a good ground of confiſcation ; as in the caſe of Ir 

Ssuza v. Ewer (a), which proceeded on that ground alone. But 

further it appears that this ſhip was not furniſhed with all the po- 

ter documents required by the particular treaty between Fiat 
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and America; for ſhe had not the liſt of the crew as required by 1798. 
the model annexed to the treaty of 1778; and this is ex preſsly re- GN 
cognized in the very terms of the paſſport. Therefore the paſſport againp. 
itſelf was void, becauſe the terms on which alone it could properly N. 
be obtained could not be complied with, for the captain could not 
ſwear to his crew as he did not know them. In Calvert v. Brfvill 
the Court had no doubt but that the ſentence of a foreign court of 
competent juriſdiction was concluſive as to the ſubject- matter of 
their judgment, if it appeared upon what ground it proceeded, 
however dubious the propriety of that concluſton might be. 

In reply, it was contended that the extent of the warranty of 
neutrality was only againſt the legal detention or condemnation of 
the hip; and ſo far the party was bound to provide the proper 
ſhip documents required by the laws of nations or particular trea- 
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ties; but that the warranty did not extend againſt acts of piracy 
n or illegal violence. That the grounds on which the #7 ench courts 
le procceded mult be beſt known by referring to their proceedings, 


and obſerving the queſtions they propounded to themſelves and 
the anſwers given by them; from whence it is demonſtrable 
that they proceeded upon the ground of their own illegal and ex 
poſt facto ordinance, by which America was not bound. But at 
any rate, ſuppoſing France by a particular ordinance of her own 
could inſiſt on the production of a document not rendered neceſſary 
by the treaty, the want of it, however it might ſubject the veſſel 
to ſuſpicion detention and ſearch, could be no ground for confiſ- 
cation, and conſequently no impeachment of the warranty that 
the veſſel and property were in fact American, if in the reſult it 
ſo appeared. 

Lord Kenyon Ch. J. When this caſe was argued in the 
laſt ter in the parties deſired to have a ſecond argument; to this the 
Court readily accedcd from an anxious wiſh that it might produce 
ſuch arguments and reaſons as would enable them to form a 
judicial opinion according to their individual feeling. The ſitua- 
tion of Judges is ſuch that they are ſometimes obliged to decide 
againſt their own feelings as men. We come to decide this cale 
bound and ſhackled by certain rules from which we dare not de- 
part. The acts of pirates are to be treated as the acts of pirates: 
they do not profeſs to have any civil code of laws by which they 
are to be reſtrained. But civiliſed nations profeſs to be governed 
by certain riles, and the comity due from the courts in one country 
to thoſe in another induces them to give credit to each other's acts; ; 
Yy3 and 
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and ſo we muſt continue to aft in this country until the Legiſlatyy 
ſhall think fit to forbid it. There is the ſame comity between the 
different courts in this kingdom. Where there has been a pio. 
ceeding in the Exchequer and a judgment in rem, as long as tit 
judgment remains in force it is obligatory on the parties who hay 
civil rights. depending on the ſame queſtion, Not long after Lord 


Mansfield came into this court, in an action brought againſt au 
officer of the cuſtoms or exciſe, he was told by Mr. J. Deiiſn 


that as the queſtion had been already decided in the Exchequer h/ 
acondemnationof the goods ſeized, the judgment of that Court wa 
concluſive in favour of the defendant here; at firſt Lord Mangel 


doubted the propriety of that opinion, but on inquiry finding tha 


Mr. J. Deniſon was right he acquieſced, and always afterwaris 
acted upon it. I admit the cafes of Mayne v. Waller and Sala 
v. Johnſon up to their extent; I admit that, if a foreign Court of 
Admiralty proceed on grounds contrary to the law of nations, their 
judgment ought not to have weight in the courts of this country, 
But let us fee what this caſe is: the ground on which the court 
in France proceeded was that this was a capture of enemy's 
property; and it certainly is not contrary to the law of na- 
tions to condemn a ſhip on that ground. Whether or not thoſe 
courts arrived at that concluſion by proper means I am not at li. 
berty to enquire; here the queſtion is whether they have not ſtated 
as the ground of condemnation a ground which will bear them ou, 


ſuppoſing it to be true? and I am clearly ſatisfied that they have, 


They concluded from the evidence that this was enemy's property; 
not indeed in the formal language of our courts of juſtice, but they 
ſay in ſubſtance « We think this is enemy-s property, and there- 
fore we condema the ſhip and cargo.” Now that eoncludes this 
caſe; for as long as the foreign judgments are binding upon us, 


the concluſion that we muſt draw from the judgments in this caſe 


in France is that the property which was warranted to be American 
is found by that Judgment not to be American property. I feel 
this however as the groſſeſt injuſtice towards the Americans. The 
French courts ſeem in this inſtance to have proceeded on Algerie 
(nay on worſe) principles; becauſe they proſeſſed to proceed accord- 
ing to law but in reality made the law a ſtalking-horſe for an at 
of piracy.” But I cannot now queſtion the legality of their decis 
lion; I am bound to decide according to the law; it is my duty 
jus - words et non jus _ 
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ASHHURST J. Though moſt probably we ſhould not have 1798. | 


given the ſame judgment as the French courts gave, if the queſtion —— 
of neutrality had firſt ariſen here, it is not open to us now to can- gan 
vaſs that queſtion. Thoſe courts had competent juriſdiction over Acuitat. 
the ſubjeR:- matter; and it is an eſtabliſhed rule that the judgment 
of a foreign court, whether it be the court of a country at enmity 
or in amity with us, is concluſive if the ſame queſtion ariſe again 
here. Now as the French courts have already given a judicial 
opinion upon this queſtion, it muſt govern us whatever may be 
our opinions concerning the real merits of the caſe. 
GRross J. Lagree in the opinion already given. But I cannot 
expreſs in better terms than my Lord Kenyon that I feel myſelf 
bound to give judgment in favour of the defendant, and at the 
ſame time lament the neceſſity of fo deciding. 
= LawkRENCE J. If we could have examined the grounds on 
wich the French courts determined this to be enemy's property, 
probably we ſhould have formed a different concluſion: but we 
cannot review thoſe judgments here. They have decided the 
© queſtion, though by no means according to my opinion: but hav- 
Y ing ſo decided, the rule undoubtedly is, that whenever a court of 
competent juriſdiction has decided any queſtion, and the ſame 
Y queſtion ariſes incidentally in another court, the latter is concluded : 
. by the former judgment. The caſe of Hughes v. Cornelius (a) 
ue vs that this rule is not confined to judgments given in our own 
= courts; there in an action of trover for a ſhip and goods, a ſpecial 
verdict was found ſetting forth a ſentence in the Admiralty Court 
in France, which was in favour of the defendant, and “ Per 
= Curiam, Agreed and adjudged that as we are to take notice of a 
= ſentence in the Admiralty here, ſo ought we of thoſe abroad in 
other nations, and we muſt not ſet them at large again, for other- 
= wiſe the merchants would be in a pleaſant condition; for ſuppoſe 
5 a decree here in che Exchequer, and the goods happen to be carried 
into another nation, ſhouid the courts abroad unravel this? It is 
dut agreeable with the law of nations that we ſhould take notice 
and approve of the laws of their countries in ſuch particulars.” 
15 According to all the authorities therefore I think we are concluded 
in this caſe by the judgments given in France, however we may 
5 ſeeb the i impropriety of thoſe deciſions. 
75 Judgment for the nn. 
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* 


SHIPLEY againſt COOPER. 


* LL obtained a rule to ſhew cauſe why the rule obtained 
by the defendant for changing the venue from Arddleſex to 
Lancaſter ſhould not be*diſcharged, the former rule having been 
made after the defendant had obtained time to pkad under the 
terms of pleading iſſuably and taking ſhort notice of trial tor the 
firſt Sittings after term. | 
Giles, who now ſhewed cauſe, relied on the caſe of Mighina 
v. Thompſon (a), where the Court changed the venue after an order 
for time to plead on pleading iſſuably and taking ſhort notice of 
trial for the Sittings in term in Middleſex, But 
The Court, on a reference to the Maſter, ſaid that now the pra- 
tice (5) was otherwiſe; and they made this rule abſolute to ſet 
aſide the former rule. 
| Rule abſolute, 


(a) : Wil. 245. | (5) The diftinQtion ſeems to be this; the venue 
may be changed after an order for time tv plead, though upon the terms of pleading 
iſſuably: but if the defendant has agreed to plead iſſunbly and to take fhort mtice 
trial for the firſt Sittings in London or Middletex, he cannot then change the venue, 
becauſe there a tiial would be loſt, Petyt v. Berkeley, Coup. 511. Hunter v. Gray 


Danes, 493- 


—— ¶ — 


Owexs againſt Dupois, 


s | HE plaintiff declared againſt the defendant by the name of Jin 
Herbert Valentia Dubais ; the defendant pleaded in abatement 
that his name was Jahn Hubert J. D. The plain tiff then declaret 
againſt him by the name of 7% n Hubert alias Herbert V. D. ta 
whi.h the defendant again pleaded in abatement that his name wat 
John Hubert V. D. and not John Hubert alias Herbert V. D. The 
defendant had been arreſted in laſt Michaelmas vacation. If tht 
preſent declaration were abandoned and the plaintiff were now 
obliged to file a new declaration, the defendant would be entitled 
to be diſcharged on the ground that the plaintiff had not declafed 
within two terms. Therefore 
Gibbs, on behalf of the plaintiff, now moved to amend the de 
. IH 3 | a 
claration by ſtriking out the words | alias Herbert. Clank 


er 


of 


in THE THIRTY-EIGHTH YraR or GEORGE III. 


Chambre oppoſed this in the firſt inſtance. He ſaid it would be 
giving the plaintiff an unjuſt advantage, becauſe as two terms had 
already elapſed ſince the defendant was in cuſtody, he would now 


be entitled to be diſcharged if the preſent declaration could not 
be ſupported ; and that there was no reaſon for allowing this in- 


dulgence to a plainciff by giving him a third term, ſince the plain- 
tiff "himſelf had been in the wrong throughout the whole cauſe, 
An! he cited the caſe of Auberr v. Barker (a), where the Court 


EZ would not allow the plaintiff to amend his declaration by adding 
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two counts in the third term in a caſe where the defendant was a 


priſoner, But 
The Curt obſerved that this was diſtinguiſhable from the els 


cited, where the application was to make a new charge againſt 


the defendant by inſerting two new counts in the declaration, 


whereas this motion was merely to amend by ſtriking two words- 


out of the preſent declaration; and they ſaid that, when the 
amendment was made, it would be conſidered as a declaration 


{rem the ume when it was firſt filed, 
Rule abſolute on payment of coſts. 


(a) 1 H 129. 


The KING on the Proſecution of W. E. DILLON again 
The Mayor and Burgeſſes of GRAMroNp. 


To a mandamus, commanding the defendants to reſtore W. E. 
Dillon to the office of a capital burgeſs of Grampond, the de- 
fendants returned (inter alia) that the borough of IN was 


an ;nmeniorial borough and corporation ; that [the brand 


2 | 3 
hath immemorially [conſiſted of] a mayor [recorder] eight 


92 5 | : | 
[capital] burgeſſes ] inhabiting and reſiding within the bo- 
rough; to adviſe the. mayor touching the good rule and govern- 
ment of the borouga and the adminiſtration of juſtice, [a town 


6 f 
clerk] and an indefinite number of freemen or free burgeſſes; 


that the capital burgeſſes have immemorially been uſed and accuſ- 
tomed to reſide and inhabit and of right. ought to have reſided and 
till of right »ught to reſide and inhabit within the ſaid borough 


for the purpoſe of attending and executing the ſeyeral duties of 


FI the 


Saturday, 
June 16th, 


Aſter ver- 
dict on a 
traverſe to 
return to a 
mandamug 
made by a 
corporatioa 
the Cour 
would not 
allow the 
deſendants 


tHamend the 


return, by 


ſetting forth 


a different 


conſtitution, 
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1798. the ſaid office; that Dillon, who was in October 1792 elected and 


ſ 
The King worn into the offi.e of a capital burgeſs, had not ſince his elec. 


on ie pro- tion inhabited or reſided within the barough ; : that at A meeting 


od var : holden on the 16th of April 1796, at which the mayor the 
Low Capital burgeſſes to the number of eight (including the ſaid N. . 
The M cd Dillen and a majority of freemen or burgeſſes attended, in anſwer 


3 to a charge againſt Dillon for not reſiding within the borough and 

e neglecting the duty and execution of his office of which he had 
received previous notice, Dillon admitted that he had not reſided 
within the borough, which he had been prevented doing by not 3 
having been able to find a houſe for the accommodation of him- 1 
ſelf and bis family, but inſiſted that he had never negledded the WF 
duty and execution of his office, but had always diſcharged the ö 
ſame; that at that meeting the mayor and burgeſſes ſo aſſembled, 
baving heard the charge and the defence and taken the whole 
into their conſideration, adjudged that Dillon had been guilty of 
non-refidence and removed him from bis olhce of a capital bur- 
geſs tor ſuch non-reſidence. 

The proſecutor traverſed the cuſtom for the capital burgeſſei 
to reſide within the borough, on which iſſue was joined. 
At the trial in Cornwall before Mr. J. Laurence the jury found 

a verdi for the defendants, —— the cuſtom ſet out in the 
return, 
A rule was afterwards obtained calling on Pa defendants to ſhew 
cauſe why there ſhould not be a new trial, on the ground that 
the verdict given was againſt the weight of evidence, or incaſe 
the court ſhould refuſe to grant a new trial why a peremptory writ of 
mandamus ſhould not iſſue, commanding the defendants to re- 

' Nore the proſecutor to the office of a capital burgeſs, on the ground 
of the inſufficiency of the return to the mandamus: the former. 
branch of the rule was, after argument at the bar, diſcharged. The 
latter part of the rule came on to be argued in the laſt term, when 
the Court during the argument intimating an opinion that the 

return was inſufficient in not ſtating that the removal had been 
made by the whole corporation, the recorder not having been 
preſent at the meeting when Dillon was removed, another rule 
wes obtained by the deſendants calling on the proſecutor to ſhew 
cauſe why the return fhould not be amended i in ſeveral particu- 
lars. The propoſed amendments, were in the parts (a) included 
within the ſix parentheſes in the return; to lubſtzute for the words 


(=) Sup. 699, 
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, | 1798. 
C the borough! the words «in the borough aforeſaid there have; 79 


The King 


2 - 
to inſert © been”? for © conſiſted of;ꝰ to omit vc recorder, and in- 2 8 8 
ono 


ſert the word © and” inſtead; to inſert the words “of the“ in- W. E. DI 
LON 


| 5 Aagd'n 
ſtead of « coil: to add . of the borough aforeſaid elected be = 
in manner bereinaſter- mentioned; * and to ſtrike out © a town F< of 


GRAN 
oN. 


6 

clerk,” inſerting inſtead “ who during all the time aforeſaid have 
been and ſtill are called capital burgeſfſes of the ſaid borough. 

Lens and Dampier now ſhewed cauſe againſt the laſt rule for 
the amendments. Formerly the courts were very ſtrict in permit- 
ting amendments to be made in records: they would only allow 
an amendment in caſes where there had been a miſpriſion of the 
clerk, R, v. The Mayor &c. of Chicheſter; 1 Shaw. 273. ; pro- 
bably taking the rule from the ſtat. 8 Hen. 6. c. 12. which is con- 
fined to the inſtances of miſpriſions of clerks. © A mere clerical 
miſpriſion in a return may be amended.“ Com. Dig. Mandamus,” 
(D. 5.) In R. v. The Mayor &c. of Lyme Regis (a), a mere cle- 
rical miſtake was amended in a return to a mandamus after it was 
filed. And though perhaps the court would now extend the 
rule for amending farther in the inſtance of a return to a manda- 
mus, as they have of late extended it in other inſtances, they will 
only permit amendments to be made in proper caſes and for the 
furtherance of juſtice and in certain ſtages of the cauſe. But 
here both the object to be attained and the ſeaſon when®the appli- 
cation was made furniſh objeftions to the preſent rule. In the 
firſt place, the amendments are not propoſed to further the juſtice 
of the caſe. It muſt be taken on this record that Dillon has regu- 
larly diſcharged all the duties of his office, and that he was re- 
moved not for any neglect of duty but ſimply for rion-reſidence 
within the limits of the borough ; he was therefore removed ſor 
non-compliance with a mere form. Then the public are not in- 
tereſted in removing him from his office; and if the corporation 
wiſh it, they may ſtill amove him for the fame cauſe. In the. 
next place, the application comes too late, after verdict. There is 


| mp inſtance of an amendment after the return filed, except that 


of R. v. Lyme Regis, and there the amendment was of a mere 
clerical miſtake. But this is after verdict, and after an objection 
taken to the return for this very defect. The defendants wiſhed 
to take their chance of ſucceeding by ſtating the removal of the 


(a) Dorugl. 135. 
proſecutor 
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proſecutor by one deſcription of corporators, and finding that that 


cannot be ſupported they now wiſh to ſubſtitute another deſcrip- 


tion of corporators in their room. If the prefent application 
ſhould ſucceed, whenever a motion is made in arreſt of judgment, 
the other party will move to amen; ſo that in future no judg- 
ment will ever be arreſted. In Harriſon v. Godman (a), where 
an objection was taken to the return of a writ of habeas corpus cum 
causd that no cuſtom was ſtated to ſupport a bye-law in reſtraint 
of trade, though the cuſtom in ſact ſubſiſted, yet it never occurred 
to the counſel in that cauſe to move to amend. 

Gibbs, Cowper, and Praed, in ſupport of the rule. Firſt, it i; 
clear that the Court have the power of permitting the amend- 
ments to be made in this caſe, either by the common law, or by 


the ſtat. 9g Arr. c. 20. © for rendering the proceedings upon writs 


of mandamus &c. more ſpeedy and effectual, and which enads 
that the ſtat, 4 Ann. c. 16. © for the amendment of the law and 
the better a.lvancement of juſlice”” and all the ſtatutes of Jeofails 
ſhall be extended to all writs of mandamus and the proceedings 
thereon. Then, 2dly, this is a caſe in which the Court in their 
diſcretion ought to allow the amendments to be made. The pro- 
ſecutor, inſtead of objetting to the return in the firſt inſtance 
carried the record down to trial, and there finding the fact againſt 
him he now deſires the Court to adjudge the return io be bad 
for an objection, which, if he had intended to rely on it, he 
ſhould have made before trial. The principal amendment pro- 
poſed is an amendment of a mere formal miſtake; ſince the re- 
corder is not a freeman or free burgeſs of the borough and has no 
right to vote at any corporate mecting (4), and conſequently lis 
non. attendance at the meeting at which Dillon was removed is 
immaterial. This amendment is therefore only according to the 
fact. Now the proſecutor, having taken iſſue on a fact which 1s 
not true, is not entitled to any favour from the Court. There 15 
no reaſonable objection to the propoſed amendments, either on ac- 
count of the form of proceeding by mandamus, or of the time 
when the application was made. In R. v. Armſtrong (c), an 
amendment as to the conſtitution of the borough of Scarborough 
was allowed ina plea to a quo warrants information, where the 
ſame ſtrictneſs is required as in a return to a mandamus. That 


(5) This did not appear on the record, but the fa 


(a4) 1 Burr. 12. 
(ce) Audi. 109. 


was ſo ſtated in an affidavit. 
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amendment was granted on the authority of ſeveral caſes there 
cited; The Executors of the Duke of Marlborough v. Midmore, 


2 Sir. 890; Maſiyn v. Totty, M. 2 Ge. 2; and Bearcraft v. 
The Hundreds of Burnham and Stove, 3 Lev. 347. 8o in K. v. 


Philips (a) and in K. v. Ellames (b) an amendment was allowed 
ina plea to a quo warranto information. And with regard tothe 
time of making this application, it may be obſerved that amend- 
ments have been made in other cates aſter verdict and even judg- 
ment. In Richards v. Brown (c) an amendment was allowed 
aſter error brought; and in the notes to that cafe ſeveral other 
caſes to he ſame effect are referred to. So in Phillips v. Smith (d) 
an amendment was granted after verdickt and a writ of error 
brought. Again in K. v. Philips (a) and R. v. Ellames (6) the 
amendments were permitted to be ma le, in the fi: {t after verditt, 
in the other after a demurrer; and in the latter Lord Hardwicke 


Ch. J. ſaid © Ir was anci-ntly the rule not to ſuffer any of thoſe 


amendments to be mare after the matter was on record; but the 
number of caſes now ciied ſhew. that of late in furtherance of 
juſtice and in order to obtain the right between the parties theſe 


amendments have been much extended.“ | 


Lord KENYON Ch. J. I wiſh that that could be attained that 
Lord Hardwicke in the caſe before him lamented could not be 
done, namely, „ that theſe amendments were reducible to ſome 
certain rules: but there being no ſuch rule, each particular 
caſe muſt be left to the ſound diſcretion of the Court. And the 
beſt principle ſeems to be that on which Lord 'Hardwicke relied 
in the ſame caſe, that an amendment ſhall or ſhall not be permitted 
to be made as it will beſt tend to the furtherance of juſtice. 
Amendments of this kind are not made under the ſtatutes of 
jeofails, but under the general authority of the Court. That the 
Courts formerly had great reluctance in allowing amendments to 
þe made appears clear from the firſt caſe cited from Shawer. 
But the deciſion in that caſe as well as that in R. v. Lyme Regis 
and K. v. Ellames proceeded on the ground mentioned by Lord 
Hardwicke, that the amendments in thoſe caſes v.ere inthe further- 
ance af juſtice. In the latier caſe if the title of Ellames, as mayor, 
had been holden to be defettive, many derivative titles might 
fave been diſturbed, becauſe the record of the judgment of ouſter 

() 1 Burr. 92. (b) Rep. Temp. Hardu- 42. (c) Dougl. 114. 
(% 1 Ser. 136. : 
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1798. againſt him would have been evidence againſt thoſe who derived 


The RING 
og the Pro- 
ſecution of 
W. E. DII- 


LO 


agai ft 
The Ma p 
E A the Court ruled it ſhould be amended. And in the caſe of R. v. 

RAM» 
Fo D. 


title under him. But it does not appear that this caſe involve 
in it the title of any other perſon. So in the caſe cited from 
3 Leu. the ground on which the Court proceeded was this 
« Seeing that the time limited by the ſtatute for bringing the 
action was elapſed, and ſo the action loſt if it were not amended,” 


Phillips the amendment granted was in the nature of a repleader ; 


and a repleader is granted when the iſſue is wholly unimportant; 


but here the ſacts to be introduced by the propoſed amendment 
are of great importance. Conſider what this caſe is; the pro- 
ſecutor who had attended all corporate meetings and had in fat | 
diſcharged all the duties of his office, was removed from his office 
of capital burgeſs for not reſiding within the limits of the borough; 
it ſeems therefore to be a harſh proceeding againſt him. We are 
not acquainted with the motives and reaſons for removing the | 
proſecutor : but perhaps it might have been convenient to ſome 
of the parties that the recorder ſhould appear to be an integral 
part of the corporation, and that this return ſtating that the cor- 
poration conſiſted of a mayor recorder eight capital burgeſſes and 
a. town clerk fhould be on the files of the court ; probably this 
was an experiment to try whether or not that could be found by 
a jury; and now that they find that that averment bears againſt 
them in another point of view, they wiſh to have it altered. On 
reviewing the caſes it is maniſeſt that the Court has ſeldom in- 
dulged the parties by permitting amendments to be made in 2 
return to a mandamus after the mandamus has been filed. The 
ground on which my opinion is formed in this caſe is, that the 
amendments propoſed are not for the furtherance of juſtice, and 
it is an attempt to carry the rule of amendment farther than it 
has ever been extended: in any other caſe. If the corporation are 


ſtill pertinacious, they may remove the proſecutor again, and 


then they will have an opportunity of putting ſuch a conſtitution 
of the corporation on record as they will abide by: but I cannot 
aſſent to this rule. | | be} 

AsnRunsr J. I am inclined to permit amendments to be 
made where it is proper ta make them: but it does not appear to 
me that this is a proper caſe for an amendment, The rights of 


no other perſons are affected by this proceeding; and there ſeems 


to be ſome harſhneſs in removing the proſecutor, ſince he "gy" 
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larly attended to diſcharge his corporate duties, and the corporation 
were not injured by his not reſiding within the limits of the 
borough. | 
| Grose J. This application is made not only after the re- 
turn was filed but after verdiQ, and the object of the verdict 
is to take from the proſecutor his franchiſe, It is obſervable 
that there is no inſtance of ſuch amendments as thoſe propoled 
in this caſe; for the caſes citcd are caſes of amendments of critical 
errors. And we ſhould be cautious in permitting ſuch amend- 
ments to be made, unleſs they tend to the furtherance of juſtice, 
But I think it will be as much in the furtherance of Juſtice to 
permit the proſecutor, who has always hitherto performed his 
duty, to continue in the enjoyment of his office, as to deprive 
him of his franchiſe. Therefore I think that this rule ought to be 
diſcharged, | | 

LAWRENCE J. This is an application to the diſcretion of the 
Court. And though it muſt now be admitted that many amend- 
ments have been allowed in a late ſtage of the proceedings, ſtill 
it ought to appear to the Court that there is ſome reaſonable 
ground for permitting the amendment propoſed. In Atkins v. 


| Hill (a), which was aſſumpſit againſt an executor who (it was 


alleged) in conſideration of aſſets had promiſed to pay, the de- 


fendant demurred, and after argument the defendant moved to 
withdraw the demurrer and deny the promiſe, but the Court 


would not allow the amendment in ſuch a caſe. - So here, this 

i not a caſe in which we ought to allow the amendments to be 

made. | | | 
Rule diſcharged (5). 


(/) Vid. Cowp. 284. (5) The other rule reſpecting the inſufficicacy 
of the return has not yet been formally diſpoſed of. 


* 


— f ——— 


Rick againſt PaRK ER. 


HIS was an action on two policies of inſurance, one on the 
ſhip, the Atlantic, the other on goods on board her, from 
London to Guernſey, from thence to the coaſt of Africa during 
ber ſtay and trade there, and at and from thence to her port or 
ports of diſcharge in all or any of the Britiſh Inet. India Iſlands 
entitled to all the privileges of an American flag: and } 
Mured cannot recover againſt the underwriter, 
Yoyage from the want of the paſſport. 
| 10 
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if ſhe has no paſſport on board (which is 
the warranty is not complied with. and the 
though in fact the ſkip ſuffers no inconveniencs in the 
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and America. The ſhip and goods were warranted to be 4. 
rican property. The plaintiff averred that the ſhip and goods 
were American, and then ſtated that the ſhip ſailed from Londen 
to Guernſey and from thence to the coaſt of Africa where lhe waz 


captured by an enemy. 
The defendant pleaded the general iſſue, and on the trial be. 


fore Lord Renyon at Guildhall a ſpecial verdict was found; which 


(after ſtating the making of the policies, the ſailing and capture 
of the ſhip as ſet forth in the declaration, ) ſtated that the ſhip, the 
Atlantic, wes an American ſhip and the property of the plaintiff, 
a native and citizen of the United States of America, and that the 
goods were American property. It then ſet forth the treay 
between France and the United States of America in 1778; in 
which it was agreed (inter alia) that the ſhips and veſſels be. 
longing to the ſubjects of the other ally muſt be furniſhed with 
ſea-letters or paſſports expreſſing the name property and bulk of 


the ſhip as alſo the name and place of habitation of the maſter ot 


commander of the ſhip, that it might thereby appear that the 
ſhip really and truly belonged to the ſubjects of one of the 
parties; which paſſport ſhould be made out and granted according 


. to the form annexed. And it was further agreed that if the ſhips 


of the ſubjefis of either of the parties ſhould be met with, eitſet 
failing along the coaſt or on the high ſeas by any ſhips of wat 
of the other, or by any privateers, the ſhips of war or privatecr 
for the avoiding of any diſorder ſhould remain out of cannon- 
ſhot and might ſend their boats on board the merchant ſhip 
which they ſhould ſo meet with, and might enter her to the 
number of two or three men only, to whom the maſter or com- 
mander of ſuch ſhip or veſſel ſhould exhibit his paſſport con- 
cerning the property of the ſhip, made out according to the forn 
inſerted in that treaty. And that the ſhip when ſhe ſhould have 
ſhewn ſuch paſſport ſhould be free and at liberty to purſue het 
voyage, ſo as it ſhould not be lawful to moleſt or ſearch in an} 
manner or to give her chaſe or to force her to quit her intended 
courſe. The verdi& then ſlated that before and at the time df 
failing of the ſhip &c. this country was engaged in a war wit 
France; and that the ſhip when ſhe ſo ſailed from London on ber 
voyage for Guernſey had not on board any ſea- letter or paſipo 
made out and granted for her according to the form annexcdt0 
the treaty ; but that at the time of her ſailing from Guernſey and 


from thente continually afterwards until and at the time of the 
capture 
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capture ſhe was furniſhed with and had on board her ſuch a ſea-let- 1798. 
ter or paſſport &c. and which was exhibited and ſhewn at the — 
time of her capture and loſs by the maſter of the ſhip to the 2 

commander of the French privateer. But whether &c. TARA. 
Park, for the plaintif, after ſtating the queſlion to be whether 

or not the warranty in the policy that the ſhip and cargo were 

American property had been complied with, argued in the affirma- 
tive. Whether or not a warranty has been complied with 1s a 
queſtion of fact to be eſtabliſhed by evidence: now here that fact 
is expreſsly found by the jury, and that precludes all farther argu- 
ment. The deſendant however inſiſts that the ſhip was not Ame- 
rican, becauſe ſhe had rot the paſſport on board during the former 
part of the voyage. But in the firſt place the paſſport was on 
board before and at the time of the capture; and it does not ap 
pear that the ſhip ſuffered the leaſt inconvenience or interruption 

_ from not having it on board when ſhe failed from London to Guerne 
fey. And in the next place the want of that paſſport neither ne- 
gatives the warranty that the ſhip and goods were American, nor 
was it a cauſe of ſeizure or confiſcation either by the law of na- 
tions or by the treaty between France and America, Whether the 
ſhip were or were not American is one queſtion, whether or not ſhe 
had the paſſport on board is another, not depending on the former. 
There is no pretence to {ay that the want of this paſſport was a 
cauſe of ſeizure or confiſcation by the law of nations. It has never 
been holden that the want of ſuch a paper diſproved the warranty 
of neutrality. The want of certain documents may indeed afford 
a ground of ſuſpicion that the ſhip is not neutral, and when con- 
nected with other circumſtances may be a ground of confiſcation : 
but there is no 1nſtance of a ſentence of condemnation merely on 
the ground that the ſhip had not particular papers on board. 
Even if there had been a ſentence in a foreign court condemning 
this thip on this ground, and that reaſon had been ſlated as the 
foundation of the ſentence, it would not have been concluſive here. 
Calvert v. Bovill, ante 523. The circumſtance of material papers 
being thrown overboard juſt before the ſhip is taken railes a 
ſtronger ſuſpicion than the want of ſuch a document as a paſſport, 
but that alone is not a ſufficient ground of condemnation. Bernardi 
v. Motteux, Dougl. 574. And in Saloucci v. Fohnſon (a) it was 
not even argued that the want of a charter-party was a ground of 


(«) Par#'s Inſur. 415, 


condemn- 
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1798. condemnation. Then conſidering the treaty between France and 
" America, the requiring of the paſſport is merely a regulation of 
Ricu ba 3 Ty 

ei, convenience between the two lates, having for its object that 
Paiiiz. which is ſtated in the treaty & ſo as it ſhould not be lawful 10 

moleſt or ſearch in any manner or to give her chace or to force 
her to quit her intended voyage.” By the law of nations y ſhip 
may be ſtopped on the high ſeas in time of war by either of the 
| belligerent powers in order to examine whether ſhe is carrying any 
ſuccours to an enemy, to avoid which one of the articles in this 
treaty was inſerted. The infraQtion of this treaty may be a cauſe 
of complaint as between the two nations, but as between the ſubjeQ 
of one of thoſe nations and the ſubjects of any other nation it is 
not a cauſe of confiſcation, nor does it diſprove the warranty 
of neutrality. If indeed the ſhip had been ſtopped on the high 
ſeas and for want of this paper had been carried into a French 
port, perhaps that might have avoided the policy on the ground of 
a deviation, inaſmuch as that would have atiſen from the maſter's 
negle& : but that was not the caſe here, the paſſport being on 
board when the ſhip was taken. | 
Giles for the defendant. It is not ſufficient for the inſured to 
ſay that the ſhip and cargo were American; in order to charge the 
underwriter it muſt appear that the ſhip had all the privileges of an 
American flag. Now it is ſtated in this verdict that the ſhip in 
queſtion when ſhe firſt failed had not the paſſport which is re- 
quired by the treaty with France, and that ſubjected her to preatet 
riſks and interruptions than ſhe would have been ſubject to if ſhe 
had had this paſſport, and therefore the underwriter is diſcharged. 
This comes within the principle on which the cafes of Law v. Hol- 
lingwarth (a) and Farmer v. Legg () were decided, bete it was 
bolden that the aſſured could nct recover; in the latter becauſe the 
Captain of an African ſlave ſhip had not the certificate of his ſer- 
vice required by the ſtat. 31 Geo. 3. c. 54. . 7. in the former be- 
cauſe there was no pilot on board; and in which caſe Lord Kenyn 
ſaid © The principle on which this caſe muſt be determined ſeems 
to be admitted on all hands, namely, that the aſſured cannot re- 
cover on a policy of aſſurance unleſs they equip the ſhip with 
every thing neceſſary to her navigation during the voyage; the 
ſhip herſelf muſt be ſea · worthy, ſhe muſt have à ſufficient crew, 


aud a captain and pilot of competent ſkill,” It is not neceſſary for ; @ 
(a) Ante 150. | . (4) Ante 186. | 1 4. 
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the defendant to contend that the want of a paſſport in this caſe 1798. 
would have been a good ground of confiſcation ; it is enough if a 
it ſubjected the ſhip to certain interruptions and detentions in her = 
voyage, to which according to the terms of the contract ſhe ſhould 3 
not have been ſubject. The defendant had a right to expect that 
the ſhip ſhould fail having every thing on board to prevent her 
being rightfully ſtopped and carried into an enemy's port. The 
circumſtance? of the ſhip's having this paper on board after ſhe 
failed from Guernſey is perfectly immaterial ; becauſe the warranty 
extended during the whole voyage, and her not having this paſſ- 
port when ſhe ſailed was a non-complianee with the warranty. 
The caſe of Barzi/lay v. Lewis (a) is a ſtrong authority in favour 
of the defendant ; for there though the ſhip which was warranted 
Dutch property was Dutch property, yet as ſhe had not on board 
ſuch a paſſport as was required by the regulations of France, it 
was holden that the aſſured could not recover. 1" 
Lord KEN VON Ch. J. Notwithſtanding a wiſh has been ex- 1 
preſſed (5) that there may be a ſecond argument in this caſe, I cans 1 
not ſorbear ſaying what occurs to me at preſent on this ſubject. 1 
On the trial 1 gave my opinion ſtrongly in favour of the defend- #4 
ant, and I have no reluctance in ſaying I continue of the ſame opi- 
nion. This was an inſurance from Landon to Guernſey, from thence 
to the coaſt of Africa and during her trade there and from thence 
to the Meſi Indies. Now nothing can be clearer than this, that is 
{ ſhip that is inſured be not ſea-worthy or in a proper condition for 
failing during any part of the voyage, nothing that happens aſter. 
wards can better her original ſituation, By the treaty between 
France and America, referred to in the caſe, it is agreed that the 
ſhips and veſſels belonging to the ſubjects of either ally muſt be 
funiſhed with ſea-letters or paſſports &c. Now I think, that the 
warranty in -this. policy, that the ſhip was American property, 
is not ſatisfied by merely ſhewing t that in fact the ſhip vas American 
| property. When theſe parties entered into the contract of inſur- 
& ance, the underwriter was to be indemnified to a certain extent 
| under this warranty; the ſhip was not only not to he liable to riſks 
= arifing from her not being American property, but ſhe was not to 
be liable to any inconvenience or impediment in her voyage from 
her not being in . condition * by the treaty with France. 


(a) Park's Inſur. 410. 
1 (5) During the argument the patties expreſſed a wiſh to have the caſe argued 
4 again, - 

Vor. vi. Z 2 | The 
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i 1798. The queſtion here is whether or not this ſhip was in ſuch a ſituz. 
—— tion as to be entitled, in the words of the defendant's coun(el, to 


all the privileges of an American flag; I think ſhe was not. It is 
true perhaps that the French had no right to confiſcate the ſhip for 
not having the paſſport on board, if in fact it were proved that ſhe 
was an American ſhip : but under the terms of this treaty the 
French had a right to do certain acts which they could not have 
done according to the treaty if the paſſport had been on board, It 
the paſſport were on board the French ſhips were not to ome 
within canyon-ſhot, nor to chaſe or drive her out of her voyage, 
and they were not to ſend more than two or three men on board; 

which negative implies an affirmative, that in caſe ſhe had no 
paſſport on board the French would not have been guilty of any 
infraction of the treaty if they had forced the ſhip out of her voy- 


age. The parties to this contract of aſſurance meant that the 


underwriter ſhould not be liable to ſuch riſks : but the ſhip was 
ſubje& to theſe riſks and inconveniences through the negleR of the 
aſſured, becauſe he did not do all that was required by the treaty, 
Might not this ſhip have been carried into a French port and the 
voy age been thereby delayed for want of this paſſport, though 
perhaps ultimately ſhe wauld not have been liable to confiſcation? 
And is not that a greater riſk than the underwriter engaged to in- 
ſure in the caſe of a ſhip warranted American ? It is true that the 
loſs did not happen in conſequence of the ſhip not having a pal- 
port: but ſtill the underwriter was thereby put to greater riſk 
than he would have been if the ſhip had had this document on 
board. I am therefore of opinion as at preſent adviſed that the 


: re has no right to call on the underwriter. 


A$SHHURST J. The warranty that the ſhip was American docs 
not mean merely that the ſhip was Americen-built, but that ſhe was 
entitled to all the privileges and indemnities of an American ſhip, 
otherwiſe it makes a difference in the value of the riſk; and in or- 
der to be entitled to theſe privileges ſhe ſhould have had a paſſport. 
The aſſured ought to diſcloſe to the underwriter all the circum- 
ſtances within his knowledge that may affe& the quantum of the 
Tiſk: now if the underwriter had been informed that this ſhip 
would not have any paſſport on board in the firſt part of the voy- 
age from London to Guernſey, perhaps the underwriter would not 
have inſured for the ſame premium. For this reaſon 1 think that 
the plaintiff is not entitled to recover in this action. 


GxrOsSE 


commiſſion, taking on himſelf the riſk of the debts. 
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. GrosEt J. Although this appears to be the firſt caſe of the kind, 
I think that the principle eſtabliſhed in the caſes of De Hayn v. 
Hartley (a) and Barzillay v. Lewis muſt decide it. It was there 
holden that if a warranty be not ſtrictly complied with the under- 
writer is diſcharged; and in the latter my Brother Buller ſaid «The 
ſtrongeſt ground ſeems to be that ſhe was warranted to be Dutch 
property, and yet had none of the documents neceſſary to protect 
a neutral ſhip conſiſtent with the regulations of the couit of 
France.” 
LAWRENCE I. 
counſel that it muſt be conſidered by the finding of the jury that 
the warranty was complied with: but they have only found the 
fact that the ſhip was American property; it remains for the Court 
to explain the meaning of the warranty. Now if the meaning of 
the warranty be that the ſhip is entitled to all the privileges of an 
American flag, then this warranty was not complied with; and that 
ſeems to me the fair conſtruction of the policy. Therefore Ithink 
the plaintiff is not entitled to recover. 
Judgment for the plaintiff niſi (5). 
() Ante, 1 vol. 243. (5) On a ſubſequent day in the term the plain- 


tif's counſel, finding the opinion of the Court ſo firongly agaiuſt him, declined 
having a ſecond argument, 


; 7 Sa 
WILKINS a Another Aſſignees of Cann a Bankrupt , 
againſt CASEY. 


HIS was an action for money had and received by the defend- 
ant for the uſe of the plaintiils as aſſignees of Thomas Cann a 
bankrupt, as alſo for the uſe of Cann before he became a bankrupt ; 
and alſo upon an account ſtated with the plaintiffs as ſuch aſ- 


fignees, and alſo with Cann before he became a bankrupt. The 


detendant pleaded the general iſſue. On the trial of the cauſe at 
the laſt aſſizes for Glouce/ler before Heath I. a verdict was taken for 
the defendant, ſubjett to the opinion of this court on a caſe reſerved. 
Cann was a clothier, and the defendant his fa/tor in London, and 
their courſe of trade was this; Cann configned goods to the de- 
fendant which were ſold by him, and he received 5 per cent. 
Goods to 
the amount of 222“. 18s. had previous to the att of bankruptcy 
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been ſo conſigned to the defendant, and ſold by him; and he 
was indebted to Cann to that amount. On the 21ſt of February 
1794 Cann committed an act of bankruptcy, on which the com- 
miſſion iſſued, by leaving his dwelling-houſe at Rodborough in 
the county of Glouceſter to which he never returned. On the 22d 
of February he arrived in London, and on the ſame day called on 
the defendant at his houſe in the Ou Change, and after informing 
| him that he wanted to pay for a quantity of wool which he had 
"bargained for in the country requeſted the defendant to furniſh 
him with bills for the amount of the goods fo fold by him as 
factor, and for which the defendant then ſtood indebted. The 
defendant thereupon accepted bills of exchange which Cann then 


drew payable to his own order at two, three, four, five, and fix 


months after date, and indorled in blank by him to the amount 
of 208 J. 125., and alſo delivered to him one other bill dated 
22d February 1794, drawn by the defendant and payable to one 
Terry for 141. 6s. making together the ſum of 2227. 18s. the 
whole balance due to Cann from the defendant, but for which no 
receipt or acknowledgment was given. Theſe bills were diſ- 
charged by the defendant as they became due. 

Dauncey for the plaintiffs. The payment by the defendant of 


Cann's bills after knowledge of his bankruptcy was not protected 


payment but only an engagement to pay at ſome future time; 
and here the Payment itſelf was made after the commiſſion iſſued, 


by the 1 Fac. I. c. 15. /. 14., which provides * that no debtor 
« of the bankrupt ſhall be endangered for the payment of his debt 
« truly and bona fide to any fuch bankrupt before ſuch time as 
che ſhall underſtand or know that he is become a bankrupt.” 


Excluſive of the ſtatute ſuch a payment however fairly made after 
an a& of bankruptcy would not have been protefted. The att 
therefore furniſhes an exception in that particular caſe to the 


general rule of law; and the Coutt will not extend that exception 
by implication beyond the ſtrict meaning of the words in pre- 
judice to the other creditors of the bankrupt. It is confined in 
terms to payments male without notice of the bankruptcy, and 
therefore does not extend to an acceptance of a bill, which is no 


The bills were given payable at ſuch times as the defendant would 
have been liable to pay for the goods: the effett- therefore of 
this tranſaQion was to enable Cann to appropriate to his own uſe 
by anticipation ſo much of his property as would otherwiſe have 
devolved in the ordinary courſe of dealing to his creditors; while 


Cafe) 
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Caſey did not advance his own liability more than it was before. 1798. 
So far was this from a payment before notice of the bankruptcy TERA 
that it was not even an obligation to pay at that time, If the andAnother 
defendant had received Cann's acceptance payable after the bank- need 
ruptcy, he could not have ſet it off againſt a debt due to the 
bankrupt's eſtate at the time; for the 5 Geo. 2. c. 30. /. 28. only 
provides that debts due at any time before the act of bankruptcy may 

be jet off, Nor was this a debt which could have been proved | 
under Cann's commiſſion (ſuppoſing it io have been a voluntary | 
acceptance) for the like reaſon ; becauſe it was not a debt due at 

the time when the act of bankruptcy was committed. And how- 

ever hard the caſe may be, that is no anſwer to the demand 

at law. | 5 | 

Nolan, contra, was ſtopped by the Court. 

Lord Kenyon C. J. This is as clear a caſe as can be ſtated. 

If we hat an election given us for the firſt time to put either a 

rigid or a liberal conſtruction on the ſtatute of James, I ſhould 

not heſitate to ſay that we ought to put a liberal conſtruction upon 

it; for the object of it was to protect certain payments made to a 

bankrupt that common ſenſe and juſtice required ſhould be deemed 

valid payments, and in this inſtance to correct the rigour of the 

bankrupt laws. Now if the defendant had given other goods in 

exchange for theſe at the time, that would have been a payment 

to all intents and purpoſes, though not made in monies numbered. 

And it has always been holden that giving a bill of exchange is 

deemed a payment in ſatisfaction, provided the bill be paid 

when due. 1 


. 
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The other Judges concurred, | | 
Poſtea to the defendant. ; 

| N | 

Doz on the Demiſe of WILLIAu Wynpman againſt Nici, ö 


HALCO BEB. | * 


EIECTMENT for a meſſuage and land with the appurtenances Under a 
in the pariſhes of S7. Jahn the Bapliſt, St. Fohn the Baptiſt fun of 


Icaling tor 


in Devizes Rowd, and Biſhops Canning, in the county of Wilts. one, tun, or 


5 6 three lives. 

or for any term of years determinable on one, two, or three lives, ſuch lands as were then demiſed 
_ any ſuch term, lands are not included which were then held under a demiſe © to M. and G. for 
: ninety-nine years, if W. and his widow and any eldett ſon living of in ventre ſa mere at the time 
py of his (V.'s) d ath, or if no ſon Any eldeſt daughter then living or in ventre ſa mere, or any or 
f either of thoſe three viz, of the ſaid W., and ſuch his wife ſon or daughter ſhould fo long live, 

. remainder to the ſaid G. and nis widow ſon or daughter in the ſame manner;*” of wich deſerip- 
3 _ five were in fact living at the time of the power reſerved, who were all entitled in 
FuCcemon, three at a time, to come in under the leaſe - Under ſuch a gene | hree ©" 
lives mutt be certain and co- exiſting. general pawer, the three 
22 3 | At 
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At the trial a ſpecial verdi&t was found ſtating in ſubſlance the 
following fats. Sir Wadham Wyndham Kt. one of the Judges 
of the Court of B. R. being ſeiſed in fee of certain eſtates in the 
counties of Ws, Dorſet, and Somerſet, (whereof the premiſes in 
queſtion were part,) and having ſix ſons, John, Hugh, William, 
Wadham, Thomas, and George, on the 2oth December 1667 de- 
miſed the premiſes in queſtion by indenture between himſelf on 
the one part and his two ſons, Wadham then about five years old, 
and George then about one year old, on the other part, their ex- 
ecutors &c. in conſideration of natural love and affection and for 
their better advancement; to hold the ſame unto the ſaid Wadhan 
his executors &c. from the deceaſe of Sir V. W. for the term of 
nine!y-nine years, if the ſaid Wadham and any woman whom he 
ſhould marry and who ſhould be his wife at the time of his deceaſe 
and any ſon of his body lawfully begotten or to be begotten, which 
ſhould be his eldeſt ſon living or in ventre ſa mere at the time of his 
decreaſe, or if at that time he had no ſon born, nor in ventre ſa mere, 
then if any his eldeſt daughter ſhould be then living or in venire ſa 
mere, or any or either of thoſe three, viz. of the ſaid Wadham and 
Such his wife and ſon if any, or daughter, if no ſon, at the time of 
his decegſe ſhould ſo long live, remainder to the ſaid George, for the 
term of nipety-nine years (in the like manner as was before 


limited with reſpect to /adbam,) yielding and paying during the | 


ſaid term the yearly rent of twenty fhillings ; with a proviſo that 
Sir Wadham might revoke the ſaid term during his life. On 
13th December 1668 Sir Wedham made his will, whereby he de- 
viſed all his lands &c. (including the premiſes in queſtion), and 
all his leaſes and chattels and the uſes and trufts he had in any of 
them and all his perſonal eſtate to truſtees and their executors &c. 
to hold for twenty-one years unleſs his ſon Jahn or ſome other of 
his ſons becoming his heir ſhould ſooner aitain the age of twenty- 
five, f iq truſt to raiſe money to pay debts and legacies, the ſurplus 
to the uſe of ſuch heir when he ſhall attain twenty-five ; remainder 
of the ſaid lands &c. (except what was a 'terwards otherwile 
diſpoſed of) to his ſon John for life, remainder to his firſt and 
other ſons ſucceflively i in tail male, with like remainders ſuc- 
ceſſively to his ſons, Hugh, William, M. adham, Thomas, and Georgh 
and their firft and other ſons ſucceſſively in tail male; remainder 
to the ſaid truſtees, their executors &c. for ſuch term as might 
be ſufficient to raiſe 29091. more a piece for ſuch of his daughter 
a8 ſnould be living at ſuch time of faiture of iſſue male, or in caf 


17 of the daughters | be then dead leaving * then 1000/. 5 
each 
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each iſſue then living; remainder to his brother Hugh for life, 
remainder to his firſt and other ſons ſucceſſively in tail male; 

remainder to his brother Humphry for life, remainder to his couſin 
| John Myndbam, fon of Humphry, and the heirs male of his body; 
remainder to his own riglit heirs; with a power for every perſon, 
ſeiſed of an eſtate of freehold in poſſeſſion under the will to make 
leaſes not exceeding three lives or twenty-one years of things 
uſnally demiſed under the old and accuſtomed rents or more, as 
tenants in tail might do under the 32 H. 8. Sir TPadham died 
ſeiled 25th December 1668, not having revoked the leaſes, and 


leaving his fix ſons, his eldeſt ſon John being then twenty-five. 


years of age. His ſon Madbam entered into the demiſed pre- 


miſes by virtue of the indenture. John Myndbum the eldeſt ſon, 
of Sir Wadham became ſeiſed of the eſtates deviſed to him for 
lie; and on 1ſt January 1675 married Alice Fownes, and on 


It F2nuary 1676 had iſſue by her Fohn the firſt ſon of his body, 
who aiterwards came of age, and who on the 1ſt ZFanuary 1714 
married Ann Barber. By leaſe and releaſe of the 13th and 
14th Fanuary 1714, in purſuance of the marriage articles be- 


—— — 


Dok dem. 


WVNDUAM 


again 
" HALCOMBE. 


tween John WYyndbam his fon and Ann Barber, ſe for barring 


all eſtates-tail and the reverſions and remainders expectant there 
on, Fokn Myndham the elder conveyed the reverſion of the pre- 


miſes in queſtion (among other eſtates) to truſtees in truſt for 


him John /Yyndham the elder for life, remainder to n I, 3 a 


the younger for life, remainder to truſtees to preſerve &0, re- 
mainder to the firſt and other ſons of the marriage in tai! _- 
ſucceſſively ; remainder to the heirs male of the body of John 
Myndbam the younger; remainder to Thomas It yndbam brother 
to John J/yndham the younger in tail male; remainder to the 
heirs male of ohn J/yndham the elder; remainder to William 
Wyndham (brother of Fohn Myndbam the elder) in tail male ; 
remainder to adham I, another brother in tail male; remainder 
to Thomas I. fon of Thomas It. another brother deceaſed in fail 
male; remainder to Madbam IM. another ſon of the ſaid Thomas I. 
deceaſed in tail male; remainder to George M. another brother of. 
the ſaid John I. the elder in tail male; remainder to the right 
heirs of Jahn F/yndham the younger. In the laſt-mentioned- 
indenture is contained a proviſo that“ Fohn W. the elder and 
John M. the younger during their lives and the heirs male of the 
body of Jobn . the younger lawfully to be begotten as they. 
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1798. ſhould reſpeftively come into actual poſſeſſion of the pre. 

miles before limited,, by any deed in writing under his or their 

pay of bands and ſeals, for ſuch conſideration as ſhould ſeem meet to him 

againſf or them, might make any leaſe or grant by copy of court-rul] to 
HALcoMBE- : . 

| any perſon or perſons for one two or three life or lives for any term 

or number of years determinable upon one two or three life or 

lives of ſuch part and parts and ſo much only of the ſaid mana 

meſſuages lands tenements hereditaments and premiſes as were 

then demiſed or granted for any ſuch term, except the ſeveral me. 

ſuages lands and premiſes which were demiſed by the ſaid Sir Wadham 


to the ſaid William W. Wadham W. Thomas W. deceaſed and 


George W. his ſons, lying in Breane the Devizes and Radipole afore- 
ſaid and in Sock Manningford orelſewhere; and ſoas upon ſuchleaſe 
or grant there be reſerved payable yearly during the term ſo much 
rent as was then reſerved or paid.” On 29th February 1724 John 
N. the elder died, on whoſe death John M. the younger became 
ſeiſed of the premiſes in the indentures of leaſe and releaſe men- 
tioned, whereof the reverſion of the premiſes in queſtion are 


parcel. On 2oth April 1726 the laſt-mentioned Jahn M. ſuffered 


a recovery (a) of the ſame premiſes to the uſe of himſelf in fee. 
By indentures of leaſe and releaſe of the 12th and 13th Decenter 
1727 the ſaid John M. conveyed the ſame to truſtees in fee to theuſe 
of himſelf for life, remainder to truſtees to preſerve &c, remainder to 
his firſt and other ſons by Ann his wife ſucceſſively in tail male &c, 
remainder to the heirs male of his own body; with divers other 
remainders over to the males of the family of Wyndham in ftrit 
ſettlement ſucceſſively, with an ultimate remainder to his (the 
ſettlor's) own right heirs; with a power for “ the ſaid John 

. Whndham and Thomas IV. brother of the ſaid John M. during their 
== and the heirs male of the body of the ſaid Fobn M. and Thomas 
FF. as they ſhall ſeverally and reſpectively be in the actual poſſeſſion 
of the ſaid manors lands &c. or any of them hereinbefore limited to 
him or them by any deed in writing under his and their hands and 
ſeals for ſuch fines or other conſiderations as to him or them {hall 
ſeem meet to make any leaſes or grants by copy of court roll 
to any perſon or perſons for one two or three life or lives or for 


(a) The recovery was ſtated in the ſpecial verdict at full length. When it came on 


for argument, Lord Kenyon aſked if it would not have been ſufficient to ſtate the legal 
effect of it; the counfel an both fides anſwered that it had been their wiſh ſo to ſtate 


it, but upon a careſul ſearch of all the former precedents of ſpecial verdicts no in ⸗ 


ſtance could be found in which a recovery was not ſet forth at length, and for chat 
reafun it was not thought prudent or ſafe to ate it otherwiſe in the preſent caſe. 


any 
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any terms or number of years determinable upon one two or three 1798. 
lives in poſſeſſion reverſion or remainder of ſuch part and parts and ———» 
| ſo muchonly of the ſaid manors lands &c. as are now demiſed and —_ W 
granted for any ſuch time, ſo as upon ſuch leaſe or leaſes demiſes 428 
or grants there be reſerved payable yearly during the term &c. fo eas 
much rent as is now reſerved or paid for the ſame or more or a pro- 
portionable part &c.; with a power to John I. to revoke the uſes 
of the laſt-mentioned indenture and declare new uſes. Fohn M. the 
younger had no iſſue male by Ann Barber but Ann his only child 
born the 14th April 1731. On qth February 1745 he revoked by 
deed poll the uſes of the laſt- mentioned indenture by virtue of the 
power reſerved, and made an appointment to himſelf in fee. By 
indentures of leaſe and releaſe of the 6th and 7th February 1745 
the ſaid Fohn M. conveyed the ſame eſtates to truſtees to the uſe of 
himſelf for life, remainder to truſtees to preſerve &c, remainder 
to his firſt and other ſons ſucceſſively in tail-male, remainder to his 
daughter Ann M. for life, remainder to William ſon of William M. 
brother of the ſaid Fohn M. deceaſed father of the ſaid Jahn W. 
deceaſed in tail male, remainder to Yadham M. another fon of 
Milliam M. deceaſed in tail male, with divers remainders to other 
male branches of the /Yyndhams in tail male, with remainder to 
his own right heirs. In which was contained the following power 
(on which the queſtion aroſe), hat the ſaid John W. party 
thereto and the ſaid Ann W. the daughter as they ſhould re eſpeftively be 
in poſſeſſion of the ſaid manors lands fc. limited to him and them 
reſpeftively for life as aforeſaid by any deed in writing under his her 
or their hands and ſeals for ſuch fine or other conſiderations as to him 
ber or them might ſcem meet to maks any leaſe and grant by copy of 
court-roll Ia any perſon or perſons for one two or three lives, or for 
eny term of years determinable upon one two or three lives in poſſeſſion 
reverſion or remainder of ſuch part and parts and ſo much only of the 
faid manors lands Sc. as were then demiſed or granted for any ſuch 
time: ſo as upon ſuch leaſe or grant there be reſerved payable yearly 
during the term ſo much rent as was then reſerved or paid for the ſame 
er more, or a proportionable part &c. any thing contained to the contrary 
there q in anyiuiſe notwithſtanding ; alfoto let any ocher part of the ſaid 
premiſes on rack-rent leafes for twenty-one years or under. Before 
and at the time of the deed of 1714 and from thence until at and 
after the deed of 1745 divers parts of the premiſes ſettled were on | 
leaſes for ninety- nine years determinable on three lives at the moſt, + 0 


All. the perſons for whoſe lives ſuch leaſes were made being alive at 
| the 
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the time of granting the ſame, which were from time to tims 
renewed until the death of Ann M. HWadham V. the leſſee the 
ſon of Sir Wadham married Sarah Hurt, and had iſſue by her Henry 
FF. born 12th September 1709, and died the 19th February 1736 
leaving Sarah his widow and Henry his eldeſt ſon him ſurviving. 
Sarah died the 15th April 1758, and Henry died 6th October 1788. 


George W. (the other leſſee) another of the ſons of Sir Wadbam, 


married Katherine Aſhley,'by whom he had iſſue Yadbam M. born 
1ſt January 1700, and died in 1746, leaving Katherine bis widow 
and Fadham his eldeft ſon him ſurviving. Katherine died 4th April 
1752, and Wadbam died 22d September 1783. The premiſes in 
queſtion were held under the leaſe of 1667 till the death of the ſaid 
Wadham M. At the time of making the indentures of leaſe and re- 
leaſe of the 13th and 14th January 1714 till after the making of 


| the indentures of the 6:h and 7th February 1745 divers parts of the 


lands therein compriſed were held by leaſes for ninety-nine years 
determinable on three lives; other parts by the ſaid indenture 


granted by the ſaid Sir ZYadham, and by ſimilar deeds to other of 


his younger children; and other parts by rack-rent leaſes ; the 


relative value of each being four parts in ſeven during ſuch time 
held by leaſes for ninety-nine years determinable on three lives, 
two other parts by leaſes granted by Sir JYadham to his younger 
children, and the other remaining part by leaſes at rack-rent. 
Jahn M. the ſettlor of 1745 died on 27th December 1750 leaving 
Ann M. his only child, and Ann became ſeiſed for life, remainder 


to William M. in tail male. The ſaid William M. died 29th Decem- 


ber 1762 ſeiſed of ſuch remainder, which deſcended to William . 
his ſon and heir; he died 12th September 1786, and the remainder 
of which he was ſo ſeiſed deſcended to William M. the leſſor of 
theplaintiff his eldeſt ſon in tail male. Ann M. on the 1ſt May 1751 


married J. E. Arundel whereby he became ſeiſed of the premiſes 


in right of his wife for her life; and being ſo ſeiſed on 6th Febru- 
ary 1773 leaſed the premiſes in queſtion to C. P. by indenture ex- 
ecuted by him and Ann his wife to hold the ſame for ninety-nine 
years if J. E. Arundel and F. E. A. his ſon ſhould ſo long live, to 
commence on the death of Madham M. eldeſt ſon of George one of 


the ſons of Sir Wadbam, reddendum to J. E. Arundel and Ann his 


wiſe and the perſon to whom the reverſion ſhould belong 205. at 


Lach- day and Michaelmas-day, with a proviſo for re-entry if the 
rent were not paid and there were no ſufficient diſtreſs. On the 


death of Yadham the ſon of George, C. P. entered and was = 
2 6 i ſeſſed 
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ſeſſed of the premiſes in queſiion. And on 27th September 1783 1798: 

. E. A. and Ann his wife leaſed the ſame premiſes to the ſaid 

C. P. for ninety- nine years if Thamas Raymond Arundel their fon 5 ee, 

ſhould ſo long live, to commence from the deaths of the ſaid 22 

J. E. A. the father and J. E. A. the ſon, with the ſame redden- 

dum as laſt mentioned. J. E. A. the father and J. E. A. and 

J. R. A. the ſons are living. Ann Arundel died 6th April 1796 ; 
| on whoſe death the leſſor of the plaintiff as heir male of the body 

of William M. (his father and grandfather being dead) became 
ſeiled of the premiſes and demiſed the ſame to the plaintiff, who 

entered and was ouſted &c. 

Lens for the leſſor of the plaintiff. The queſtion is whether 
that part of the eſtate compriſed in the leaſe granted by Sir 
Madbam M. in 1667 to his younger children is within the leaſing 
power of the deed of 1745. Nothing will turn upon the nature 
or deſcription of the property, as there 1s ſufficient of every kind 
to anſwer the deſcription of it in that ſettlement without ne- 
ceſſarily including the premiſes in queſtion. The power of 
| leaſing reſerved by the deed of 1745 is that the ſettlor and Ann 
his daughter might have a power reſpetlively, as they were in 
poſſeſſion of the eſtate, to leaſe for one two or three lives, or for 
any term of years determinable upon one two or three lives, in poſ- 
| ſeſſion reverſion or remainder, ſuch part and parts and ſo much only 
of the ſaid lands &c. as were then demiſed for any ſuch time; ſo as 
there be reſerved the ſame yearly rent &c. At that time the pre- 
miſes in queſtion were out upon leaſe granted by Sir /Fadham in 
1667 to his younger children; and it therefore becomes material 
to conſider the operation of that leaſe, whether it comes within 
the deſcription of the power reſerved in 1745, i. e. whether that 
can be called a leaſe for one two or three lives, or for any term of 
years determinable on ane two or three lives &c. Fixſt, it is ob- 
ſervable that the intereſt thereby granted was for the advance- 
ment of children, and was revocable by the grantor, and there- 
fore does not fall within the common meaning of the word leaſe. 
Next, it was granted for more than three lives; for it was at that 
time held during the lives of Sarah the widow of JPadham N. 
Henry his ſon, and George the ſon of Sir J/Yadham; beſides which 
there were then two other lives which were entitled to come in 
under the leaſe, viz. Katherine the widow of George (in caſe ſhe 
ſurvived her auſband) and Yadham his fon. When George died 
the year following there were ſlill four lives ſubſiſting upon which 
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the eſtate was in fact held; namely, the two widows and the two 
ſons of the firſt grantees. Beſides which, at the time of the ſei. 
tlement in 1745 there was a poſhbility that George might hays 
been left a widower, and might have married again and had oiber 
children, and all theſe might alſo have come in under the leaſe, 
It could not therefore be ſaid that the eſtate was holden upon ary 
definite number of lives, and certainly was not confined to three 
lives at the time. Neither was it confined to co-exiſting lives; 
in which reſpect alſo it differs from leaſes for one two or three live 
generally ſo called. Leaſes of that deſcription are always taken to 
mean leaſes for three certain lives in being, which are conſequent 
running out at the ſame time, and are conſidered as equivalent in 
point of intereſt to leaſes for twenty-one years abſolute; an 


| this is a common mode of leaſing in ſome parts of the kingdon, 
particularly in the Weſt, where this eſtate lies. In Sr9w v. Cu. 


ler (a) it was ſaid by Sir Wadham Myndbam Juſtice himſelf, that 
under a power to leaſe for one two or three lives the grantee could 
not make a leaſe for the life of a perſon not then in eſſe. It isfur 
ther obſervable that the power of leaſing reſerved to Ann Yyndhan 
the daughter of the ſettlor was not confined to perſons of her own 
family, but ſhe might have granted this eſtate, if at all, for the life 
of a ftranger, which could not have been the intent of the ſettlor, 
whoſe partiality for the male branches of his family was fo firong 
as to induce him to diſinherit the iſſue of his only daughter. 
Dampier contrà.—It is material to conſider the ſituation of the 
family at the different periods when the ſeveral ſettlements wele 
made, in order to ſhew the meaning of the ſettlor in reſerving the 
power of leaſing in the deed of 1745. The ſettlement of 1714 
was made upon the marriage of John Wyndham the younger and in 
contemplation of his having male iſſue. There the power of 
leaſing was granted in the ſame terms as in the deed of 1745, and 


it was neceſſary to make an expreſs exception out of that power of 


the lands in queſtion which had been demiſed by Sir Hadhan; 


which ſhews that the parties, one of whom John Myndbam tbe 
younger was the ſettlor in the deed of 1745, conſidered that the 
power of leaſing would have extended over thoſe lands if they ha 
not been particularly excepted. At the time of the ſettlement of 
1745 the ſituation of the family was materially altered. Jab" 


| Wyndham was then near 70 years old, having only one daughte! 
and no probability of any other children. And though it muſt be 


(a) Sir T. Ray. 163, 
on preſumed 
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| preſumed that he had a ſtrong partiality for the male line of his 
family by giving them the bulk of his eſtate, yet it may as fairly 
de preſumed that he conſidered his daughter's children in the light 
| of younger children of the family; and therefore it was natural 


| that he ſhould enable her to make the ſame proviſion for them as 


| had been before made for younger children by Sir Wadbam. Ac- 
cordingly the power of leaſing is given to his daughter in the 
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| ame terms as is contained in the ſettlement of 1714, but omitting | 


| the exception of the lands demiſed by Sir Wudbam. This diflerence 


in the two ſettlements, ariſing out of the different ſituations of his 


family at the reſpective times, is the ſtrongeſt indication that he 
intended to give his daughter the power of leaſing the premiſes in 
queſtion. Then the words of the power are ſufficient to carry 
| that intent into effect. It is not confined to lands which had been 
| uſually demiſed, but to all lands which were then demiſed or granted 
fer one two or three lives or for 99 years deter minable on one two or 
| three lives. This deſcription does in terms include the lands in 
queſtion ; for they were demiſed for 99 years determinable on 


| lives never exceeding three at one and the ſame time though 


not concurrent. The caſe of Snow v. Cutler (a) only ſhews that 
Mrs. Ann Arundel had not the power of granting ſuch a leaſe as 


Sir //adham had done: but it is not neceſſary to contend that ſhe 


had; for Sir /Vadham being ſeiſed in fee had the power of diſpoſ- 
ing of the whole: it is ſuificient for this purpoſe that ſhe had the 
power of leaſing for three co-exiſting lives. 

| Lens in reply. No fireſs ought to be laid upon the omiſſion of 
the exception in the power of leaſing granted by the deed of 1 745, 
which was unneceſſarily inſerted in that of 1714. If patties in one 
inſtrument declare that which was not neceſſary to be declared, the 
omiſſion of it in another where it was equally unneceſſary cannot 
| furniſh any inference of a change of intent: for if that were really 
the caſe, it would be more natural and ealy to declare ſuch change 
of intent in plain words, Beſides, no fair argument of intent 
| can be drawn from the change of language in two diſſerent inſtru- 
ments having no reference to each other, though made between 
ſome of the ſame parties. "The former deed is no: ven evidence 
Jof the intention of the parties to the deed of 1745. As to the 
al eration in the ſituation of the family requiring a different arrange- 
went of the property, that was ſufficiently provided for by giving 
Mrs. Inn Arundel an eſtate for life which ſhe would not have taken 


(a) Sir T. Ray. 163. 
under 
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1798. under the former ſettlement. But this very ſettlement, whereby 
—— — only an eſtate tor life is limited to his only child, ſhews the ſettlor'y 


. preference for the male over the female branch of his family. Nei. 
ag, ther does the power of leaſing in the deed of 1745 extend over 
Har couk. this eſtate in the terms of it: the leaſe of it granted by Sir Val. 
ham was not in effect a leaſe for three lives; for at the time it could 

only be determinable on the failure of five and afterwards of four 

lives. And the defendant's argument cannot ſtop ſhort of main. 

taining that if the Jands in queſtion were within the leaſing Power 
granted to Mrs. Ann Arundel ſhe might have granted ſuch another 


leaſe as Sir Yadham had before done; becauſe unleſs the leaſe 


59 _—_— 


H | 
I granted by Sir Madbham can be deemed « a leaſe for 99 year | 
l « determinable upon one two or three lives,“ there can be no pre- 

! tence for the defendant's claim at all: and if it can, then a leaſe 
7 granted in the ſame terms would be within that power. Unleſ 
20 therefore the argument can be carried to the full extent, it mul c 

1 fail altogether. Fo t 
| Lord KEN VON Ch. J. I think that the defendant's counſel i di. } 
| | ven to ſupport by argument that Mrs. Arundel had power to make | 0 
{ the ſame kind of leaſe that Sir . Myndbam granted for the bene- 0 
5 fit of his children, otherwiſe judgment muſt be given for the plain- If 
11 tiff. In family ſettlements, ſuch as that made in 1745, it is uſual | 
# to give a power of leaſing upon lives ſuch parts of the eſtate a 
i are held on lives, and to grant leaſes at rack- rent of ſuch parts a v 
| are let at rack- rent. Perhaps the power of leaſing inſerted inthe tl 
i] deed of 1745 was ſuggeſted by the conveyancer, who in all pro- g1 
1 bability did not know that Sir V. Myndbam had in the laſt cen- as 

tury demiſed part of this eſtate in the manner ſtated in the ſpecial w 
verdict. The execution of the power by Mrs. Arundel mut WWF 1 
depend altogether on the power given in the deed of 1745; tit in 


intention of the parties in that deed cannot be collected from the 
contents of the deed made in 1714. By the deed of 1745 he 
had the power to leaſe “ for one two or three lives or for any 
term of years determinable upon one two or three lives, ſuch parts 
ol the eſtate as were then demiſed for any ſuch time,” that is, fi 
one two or three lives or for any term of years determinable 01 
one two or three lives. The leaſe to the defendant having Þc! 
granted by Mrs. Arundel of ſuch parts of the eſlate as were con 
priſed in the proviſion made by Sir W. Myndbam for his children 
the queſtion comes to this, whether the leaſe granted by SI 


. Wyndham were for one two or three lives or for any me 
« pen lig 
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pending on one two or three lives. Now what is meant by a leaſe 
determinable on one two or three lives? The lives muſt be con- 
current; the candles muſt be all burning at the ſame time. But 
that was not the caſe with reſpect to the leaſe granted by Sir 
M. Wyndham; for that was determinable on the lives of his ſon 
Wadham, any widow left by that ſon, his eldeſt ſon or eldeſt 
daughter, and alſo on the lives of his own ſon George, and of his 
widow, and eldeſt ſon or daughter. That certainly was not a 
leaſe determinable on one two or three lives; for when one died, 
another was to ſpring up in his room; ſo that there might bave 
been twelve lives on which the leaſe was to determine. If this 
were a leaſe depending on one two or three lives, they would be 
capable of deſignation: I would then aſk what are the lives? But 
they were not then known, or in eſſe. I am therefore clearly of 
opinion that the power of leaſing given to Mrs. Arundel in the 
deed of 1745 was a power adapted to the ordinary courſe of ſet- 
tlements, and did not enable her to demiſe the lands leaſed by Sir 
M. Wyndham in 1677 to his children, which were not leaſed for 
one two or three lives or for any number of years determinable 
on one two or three lives, but for a longer duration for ſeveral 
lives. OY : 

. ASHHURST J. declared himſelf of the ſame opinion. 

GROSE. J. The leaſe made by Sir V. Wyndham was a pro- 
viſion not only for two of his ſons but alſo for their widows and 
their eldeſt ſons or eldeſt daughters. But the power of leaſing 
given in the deed of 1745 was only meant to extend to leaſes ſuch 
as are uſually granted in the weſt of England for three lives, 
where all the lives are certain and co-exiſting. The old leale in 
1677 was rather in the nature of a family ſettlement than of a leaſe 
in the common acceptation of the word. | 

LAWRENCE J. of the ſame opinion. 

Judgment for the . 
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The Kix again} F. Calvanr. 


HIS was a conviction under the mutiny aft (a) againſt the de. 
fendant, a livery. ſtable keeper in the pariſh of St. Pancras 

in the county of Mrddlefex, for refuſing to receive and provide the 
neceſſaries mentioned in the act of parliament for M. /Findnil a 
ſoldier in the firſt regiment of foot-guards, who had been quartered 
and billeted upon him. The defendant, before the magiſtrate who 
convicted him, admitted his refuſal &c. but contended that he 
was not bound by law to receive or victual Windmill, becauſe he 
alleged and offered to prove that certain other pariſbes lay between 
the pariſh of &.. Pancras and the city and liberties of /e/minfter, 
and that no part of the pariſh of S. Pancras is contiguous or al- 


joining to the city or liberties of 72 e/tminſler : but the magiſtrate, ' 


thinking that the defence was no juſtification to the detendant, 


| convicted him in 403. 


Abbzat in ſupport of the conviftion (5). The 31 ſeQion of the 
aft gives a general power to conſtables &c. of quartering the army 
in inns livery ſtables ale-houſes &c. in any part of England. If 


(a) The 37 Goo. 3. e. 33- J. 31. (after reciting that it was declared by the petition 


of rights „that the people of the land are not by the laws to be burdened with the fo- 
jaurning of ſoldiers againſt their wills,“ but that at this time and during the continuance, 
of the act there is and may be occaſion for the marching aud quartering of regiments 
troops and companies in ſeveral parts of this Kingdom“) enacts that it ſhall be lawful 


do and far the conſtables tithingmen headboroughs and other chief officers and ma- 


giſtrates of cities towns and villages and other places within England &c. and in their 


diefault or abſence for any one juſtice· of the peace to quaiter and billet the officers and 


peace &c. he ſhall forfeit a ſum of money not exceeding 5 J. nor leſs than 40 .— 


ſaldiexs in his Majefty's ſervice in inns livery ſtables alehouſes &c. & c. The 33d /ef, 
FEES urg thall be lawful for the high conſtables petty conftables headboroughs 
and tithingmen within the city and liberties of Meſiminſter and places adjacent to billet 
and quarter the officers and ſoldiers of his Majeſty's regiments of foot - guards in ſuch 
houſes only as by this act are limited in and about the ſaid eity and liberties of ef 
minſter and places adjacent (except the city of London): and when any order ſhall iſſue 


for the quartering or billeting of any officers or ſoldiers within the ſaid city and liberties 


of MWefiminfler and places adjacent the high conftable ſhall deliver out precepts tothe 
ſeveral petty conftables headboroughs or tithingmen of each pariſh ward hamlet and 
dittriet within their reſpective diviſions to billet and quarter ſuch officers and ſoldien 
of his Majeſty's regiments of foot-guards on ſuch houſes only as by the act is limited 
within his reſpedt ive pariſh hamlet or diſtri &c. By ſe, 40. it is enacted that if 
any victualler or any other perſon liable to have any officer or ſoldier hilleted or quar- 
tered upon him ſhall refuſe to receive or victual ſuch officer or ſoldier fo quartered upon 
him, or ſhall refuſs to furniſh or allow according to the act the ſeveral things therein- 
after directed & c. and ſhall be thereof convicted before one or more juſtices of the 


(5) It was agreed that no object ion ſhould be taken to the form of the _— 
the 
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the act had ſtopped there, no doubt the guards might have been 1798, 
quartered on the defendant. The 33d ſection, which provide 
particularly for the billeting of the guards, was not intended to re- Th ge 
train the former proviſion, but merely to regulate the quartering Ciba 


of them in and about Meſiminſter, by placing it under the control 
of the high conſtable of the city and liberties. For this purpoſe it 
gives authority to the high conſtables, petty conſtables, headbo- 


roughs, and tithingmen, within the city and liberties of Meſimin- 
fer, and places adjacent, to billet, &c. The 34th ſection uſes the _ 


term parts adjacent as ſynonimous. There is nothing in the gene- 


ral intent nor in the wording of the act to limit the meaning of the 


words places or parts adjacent to the pariſhes contiguous or adjuining 


to the city or liberties of Meſiminſter, as contended for by the de- 


fendant. The defendant's plea ſhould have gone fatther and ſtated 
that S/. Pancras was not part of any place adjacent to Meſiminſter; 
for „place“ in this act of parliament has a larger ſignification than 
pariſh. The officers, to whom the duty is committed, are ſuch as 
have more extenſive juriſdiftion than parochial officers, The firſt 
named are high conſtables in the plural number, which, as /Fe/t- 
minſter has only one high conſtable, muſt be intended of the high 
conſtables of the adjacent hundreds. Then the 33d clauſe goes on 
to except the city of London generally, which was nugatory if by 
Naces adjacent pariſhes only were intended; for moſt of the pariſhes 


in the city of London are not contiguous to the city or liberties of 


Weſtminfler. It ſhews therefore the meaning of the Legiſlature 


that without this general exception the whole of the city of 


London might have been included under the deſcription of places 
edjacent. He allo referred to Janes v. Walker, Cowper 624. 

H. Biack/tane contra. The 31ſt ſection, however it might have 
included the guards if no furcher proviſion had been made, is yet 
rellrained in that reſpe& by the particular proviſion made for 
quartering them in the 33d ſection. The words “ places adjacent?? 
in that clauſe muſt be taken to mean places contiguous or adjoins 
ing te, oiherwiſe there can be no limit to the ſenſe of them; 
and if they be fo reſtrained there is no legal diviſion fo appli- 
cable as pariſhes, which is the largeſt deſcription made uſe of 
in the ſubſequent part of the ſame clauſe, whete the high con- 
llable is directed to iſſue his precepts to the petty conſtables, &c, 
It would have been abſurd to have mentioned pariſhes and hamlets, 
if places meant 7 larger deſcription ; and hete it appears that the 

Vou, VII. — 1&8 pariſh 
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| pariſh of S.. 8 does not adjoin the city or liberties of A,. 

minſter. Whether one diſtrict be adjacent or adjoining to another 
is a matter of fact, and ſuch a deſcription cannot be ſatisfied un. 
leſs there be an immediate contiguity : per Gould Juſtice in Rouſe 
v. Bardin, 1 H. Blac. 354. So in pleading abuttals in treſpaſs, 
if one cloſe were laid to be adjacent to another, the plea would 
not be ſuſtained by ſhewing it was next but one. 


Lord Kenyon Ch. J. I have no doubt what was "OP mean. 


ing of the Legiſlature in this aft of parliament, though perhaps 
it is not ſo accurately penned as it might have been. I cannot 
but think that the inquiry, which has been made into the preciſe 
meaning of the word adjacent, is wholly immaterial. By the 
31ſt ſection all the army, including the guards as well a 
other troops, were to be quartered in the manner there 
mentioned: and there is nothing in the ſubſequent part of 
the act which confines the quartering of the guards to the city or 
liberties of Meſiminſier or any other particular places. But there 
ſalt of it is that if they be quartered in eſiminſſer and the places 


adjacent, they ſhall be quartered in ſuch houſes only as by the act 


is limited, of which deſcription the defendant's houſe is one. The 
general view of the act was to preſerve as much as was poſlible 
from the nature of the thing the control of the civil over the mili- 
tary power; and therefore it committed the quartering of troops 
to the regulation and government of civil officers, amongſt others 
it names the high conſtables, whoſe juriſdiftion it is well known 
extends over the whole hundred. | 
_ A$SHHURST J. declared himſelf of the ſame opinion. 
GROSE J. The 33d clauſe only preſcribes the manner in which 


the billeting is to be made. If the guards are quartered in the city 


or liberties of Meſiminſter and places adjacent, the billeting is to be 
made in the particular manner there deſcribed. If they are quar- 
tered elſewhere, the billeting is to be according to the manner pre: 
ſcribed by the general clauſe. : 
LAWRENCE J. of the ſame opinion. 


Conviction affirmed. 


IN TE THIRTY-EI1GCHTH YEAR OF GEORGE III. 727 


1798. 
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LE Comer RE againſt Hicks and Another, 3 


in the declaration ſtated the entry and expulſion on the 25th wg, 6 ans 


of March 1794 ; the ſecond was exactly ſimilar to the firſt, except pate fine; 
An e par- 


that it ſtated the entry and expulſion on the 3d of June 1797. ty ſo avoid- 
ing it cannot 


To the firſt count the defendant pleaded the gene1al iſſue; on the lay his de- 
ſecond he ſuffered judgment to go by default. The venire was miſe in an 


Tuns was an action of treſpaſs fie meſne profits. The firſt count An aqua 


ject 
awarded as well to try the iſſue joined on the firſt count as to aſſeſs co recover 
damages on the laſt. the meſne 
profits that 
On the trial before Heath J. at the laſt aſſizes at — the acerued be- 
fore ſuch 


jury found the value of the meſne profits from the 25th of March ce 
1794 to the 2d of June 1797 to be 1025 l. 15 6., and the value » ——_— 
I0N IN trei- 


of the meſne profits from the 2d of June to the 3oth of Fanuary paſs contain 
two counts, 


1798 to be 2121. 25. and the coſts of the writ of poſſeſſion den eee 


87. 12s, And a ſpecial caſe was reſerved for the opinion of fendant 
plead ro one 


this Court; and ſuffer 
| - . jud t 

T homas Compere the younger, being by virtue of a ſettlement JORGE 

made in the year 1715, ſeiſed of the premiſes mentioned in the eee 

declaration for his life, with remainder to his firſt and other ſons of the uf 

in tail male, remainder to his brother Anthony Compere for life, _— 


remainder to his firſt and other ſons in tail male, remainder to one a& of 
the heirs of the body of the ſaid Thomas Compere, remainder to a” 0/4 = 
the heirs general of the ſaid Thomas Compere, on the 24th Fuly 1737, vered bythe 


ſecond 


made his will of this date, and thereby deviſed the ſame (with -gunt, be is 
other eſtates of which he was ſeiſed in fee) on failure of iſſue of his 1. entitled 
body unto his father Anthony Compere for life, remainder to his on the fic | 
brother Anthony Compere for life, remainder to truſtees to pre- an 
ſerve contingent remainders; remainder to the firſt and other 
ſons of his body ſucceſſively in tail male, with divers remainders 
for life, and in tail, that never took effet and are not neceſſary 
to be noted in this caſe; remainder to the firſt ſon of the body of 
his couſin Thomas Compere, late of Market Harbre' deceaſed for 
life; remainder to the ſaid truſtees and their heirs in manner 
aforeſaid ; remainder to the firſt and o her ſons of his body in tail 
male in manner aforeſaid; remainder to the ſecond ſon of the body 
of the ſaid Thomas Compere deceaſed for life, remainder to the ſaid 
truſtees and their heirs in manner aforeſaid ; remain er to the firſt 
and 3 ſons of his body ſucceſſively in tail male; remaindez to his 
| 4 84 own 
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own right heirs for ever. The teſtator Thomas Compere the 


younger died without iſſue on the 5th of May 1739. And upon 
his death his brother Anthony Compere entered into poſſeſſion 


of the ſaid premiſes and continued in poſſeſſion thereof until his 
death on the 11th of October 1764. By indentures of leaſe and 


releaſe of the Toth and 11th of March 1739-40, the releaſe made 
between the ſaid Anthony Compere (teſtator's brother) and Char 


Bliffett of the one part, and George Haſlam of the other part, in con- 


ſideration of 2601. to the ſaid Charles Blifett by the ſaid George 
Haſlam paid (which ſaid ſum of 2601. was thereby declared to he 


the proper money of the ſaid Anthony Compere) and of 5s. to the 


ſaid Anthony Compere, they the ſaid Charles Bliſſett and Anthay 
Compere did grant, bargain, fell, alien, remiſe, releaſe, and confirm 
unto the ſaid George Haſlam and to his heirs the ſaid premiſes, 
to hold to the ſaid George Haſlam, his heirs and aſſigns, for 
ever, in truſt nevertheleſs to the, only proper uſe and behoof 
of the ſaid Anthony Compere, his heirs and aſſigns for ever; with a 
covenant from the ſaid Charles Bliffett and Anthony Compere to levy 


a fine ſur conuſance de droit come ceo, &c., the uſe of which wa 
thereby declared to enure to the ſaid Anthony Compere his hein 


and aſſigns for ever. In the Michaelmas Term 14 Geo. 2. a fine 
was levied accordingly of the ſaid premiſes with proclamations be- 
tween the ſaid George Haſlam plaintifF and the ſaid Anthony Compere 
and Charles Bliſſett deforciants. Anthony Compere father of the ſaid 
Thomas Compere the younger, died 24th May 1743. By inden- 


ture of the 5th of March 1760, Anthony Compere, of Market Harbri 


firſt ſon of the ſaid Thomas Compere late of Market Harbri 


| deceaſed, and a deviſee named in the ſaid will of Thomas Compere 


the younger in conſideration of 5007. to him then paid by the 


ſaid Anthony Compere the brother, and of an annuity of 201. tobe 


paid to him when the ſaid eſtates ſhould fall into poſſeſſion of the 
aſſigns of the ſaid Anthony Compere the brother, did grant, bargain, 


and fell his eſtate for life in remainder in the ſaid premiſes 


(inter alia) unto the ſaid Anthony Compere the brother, his heirs 
and aſſigns. The ſaid Anthony Compere the brother, by his will 
of the 28th of Fuly 1760, deviſed the ſame premiſes (inter alia) 
to truſtees and their heirs, in truſt to permit his grand-nephew 
Thomas Blizard to take the rents and profits during his natural 
life, remain.'er in truſt to permit his niece Mary Compere now 


the defendant Mary Hicks to take the rents during her life, wi. 


remainders over. The ſaid Anthony Campere the brother died a 


bachelor the 1 ith of O&eber 1764, without revoking or alteſing 


att OA 8R wat 
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his ſaid will. The ſaid Thomas Blizard having . twenty- 1798. 
one, entered into poſſeſſion of the ſaid premiſes deviſed by the —— 
will of Anthony Compere, and continued therein until the 28th — 
day of Auguſt 1784, when he died a bachelor. Upon the death Hicks. 
of the ſaid Thomas Blizard, the ſaid defendant Mary Hicks (for- | 
merly Mary Compere) entered into poſleſſion of the ſaid premiſes. - 
The ſaid Anthony Compere of Market Harbro' died the 19th of 
March 1794, leaving the plaintiff Lee Compere his eldeſt ſon, 
On the ad of June 1797, the plaintiff Lee Compere made an actual 
entry into the premiſes for the purpoſe of avoiding the fine 
levied by the faid Anthony Compere the, brother in Michaelmas 
Term 14th George 2d, and immediately afterwards brought an 
ejectment in the Court of King's Bench for recovery thereof, 
in which the- ſaid Mary Hicks and her tenant William Rogers 
were defendants; the declaration in the action of ejectment con- 
tained two counts, in one of which the demiſe was laid on the 3d 
of June 1797, and in the other on the 25th day of March 1794. 
The ejeAment was tried at the aſſizes held at Glouce/ter in the 
ſummer 1797, when a verdict was given for the plaintiff generally, 
which afterwards by direction of the Court (a) was entered on 
that count only in which the demiſe was laid on the 3d of June 
1797 ; final judgment was ſigned and a writ of poſſeſſion ex- 
| ecuted. Whereupon this action was brought for the recovery 
of the meſne profits, The queſtions intended to be ſubmitted to the 
Court are; firſt, whether the fine levied by Anthony Compere had 
any operation? If it had, ſecondly, whether the plaintiff having 
made an actual entry to avoid the fine is not entitled to the meſne 
profits before the actual entry made by him? and ſuppoſing him 
not to be ſo entitled, then, thirdly, whether the value of the meſne 
profits from the 2d day of June 1797, and the coſts of the writ 
of poſſeſſion or either of them can be recovered on the firſt count 
of the declaration to which the defendants pleaded not guilty, or. 
| ought to be aſſeſſed as damages on the laſt count upon which. 
judgment was ſuffered hy default? The verdict is to be entered 
up on the facts ſtated in ſuch manner as the Court ſhall think the 
plaintiff might have entered it up on the trial. x 
It was admitted that the fine levied by Anthony Compere was not 
void, and that it was neceſſary foe Lee Compere to make an actual 
entry to avoid it. 


a I (s) Vid. Doe v. Compere v. Hits ſup. 433. | I 
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1798. Leyeefter for the plaintiff. Firſt; the plaintiff is entitled to the 
. meſne profits for the whole time ever ſince his title accrued, 
yr 4 Suppoſing there had been no fine in this cale, the defendant who 
Hicxs. continued in poſſeſſion ſubſequent to the time when the plaintiff 
title accrued (which was on the death of Anthony Compere of 
. H.) would have been a tenant at lufferance; and though | the 
plaintiff until entry could not have maintained treſpaſs, yet when 
he had made an entry he might have brought either treſpaſs or 
ejement, and after the writ of poſſeſſion executed or after 2 con- 
ſeſſion of leaſe entry and ouſter he might have recovered the 
meſne profits from the time when his title firlt accrued, Then 
the circumſtance of the fine haying been levied i in this caſe cannot 
make any difference; for though an actual entry was neceſſary in 
order to avoid it, when that en ry was made, which has the ſame 
effe& as the confeſſion of leaſe entry and ouſter, it has relation 
back to the time when che title accrued. [ Per Curiam. Con- 
feſſion of leaſe entry and ouſter will not enable the party to re- 
cover the meſne profits: the plaintiff muſt have a writ of poſſe 
ſion; and then the entry under the wrir will be referred to the 
time of the title. A/lin v. Parkin, 2 Bus r. 665] But by whatever 
means the entry is made, when it is made the party may recover 
the meſne profits from the time when the title firſt accrued, A 
fine does not take away any right or convey any right; it is mply 
an acknowledgment by the conuſor that he has conveyed his 
eſtate to ſome perſon. The ſtat. 4 Hen. 7. c. 24., after enadling 
that fines ſhall conclude ſtrangers as well as parties and privies, 
adds a ſaving clauſe to every perſon and perſons and their heirs 
other than the parties in the fine; of their right, title, « laim, and in- 
tereſt, &c.; & ſo that they purſue their title, claim, or intereſt Kc. 
by way of action or lawful entry within five years next after 
the ſaid proclamations, &c. This therefore i is a condition on 
which the right to a party is reſerved, and when the condition is 
performed it has the ſame effect as if no fine at all had been 
levied. If it be ſaid that a plaintiff i in ſuch a caſe ought not ta 
recover the meſne profits that accrued befare the en: ry made to 
avoid the fine on the ground of laches i in the plaintiff, it may be 
anſwered that there are many caſes in which no laches can be im- 
puted to the party, of whole intereſt a fine has been levied, for not 
making an entry immediately after the fine, e. g. thoſe of femes 
| coverts and intants. And though 1 in Berrington v. Parihurſ (a) i 


(s) 2 Str. 1086. and Andr. 125. 


Was 


6 3 * ä 


why a plaintiff ſhould not recover the meſne profits before the Hicks. 


Dormer v. Forigſcue, 3 Alk. 124. Beſides on the words of the 


| ſhall be entitled to ſuch lands, &c. ſhall and may recover. in 


. ſecondly, even if the plaintiff be not entitled to the meſne pro- 
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was holden that the leſſor of the plaintiff who was obliged to 1798. 
make an actual entry in order to avoid a fine could not recover ———= 
in ejectment on a demiſe laid before the entry, there is no reaſon ON 
entry. And a court of equity will decree the plaintiff the 
whole of the meſne profits from the time when his title accrued, 


ſtat. 6 An. c. 19. /. 5. the plaintiff may recover the whole. That 
ſtatute enacts that every perſon, who as guardian or truſtee for 
any infant, &c. and every other perſon having any eſtate deter- 
minable upon any life, who after the determination of ſuch par- 
ticular eſtate or intereſt without the conſent of the next in 
remainder ſhall hold over and continue in poſſeſſion 'of any 
lands, &c. ſhall be adjudged to be treſpaſſors, and the perſon who 


damages againſt the perſon ſo holding over © the full value of 
the profits received during ſuch wrongful poſſeſhon.” But, 


fits for the whole time but only to thoſe that have accrued 
ſince his entry, he may recover them under the firſt count of the 
declaration. The plaintiff has his election on which count he 
will take his damages, and may now ele to enter up a verdict 
on the firſt count. | 
Abbott, for the defendant, was deſired by the Court to con. 
fine himſelf to the laſt queſtion. —The plaintiff is not now entitled 
to enter up a verdict on the firſt count, inaſmuch as there was 
only one treſpaſs proved, and as he may recover on the ſecond 
count whatever damages he is entitled to, Two counts were 
added in this caſe for the purpoſe of giving the plaintiff an op- 
portunity of trying the principal queſtion at the defendant's ex- 
pence. Either of the counts will cover the whole of the plain- 
tif's demand; and if there had been only one the defendant 
would have ſuffered judgment by default on that one and diſputed 
the quantum on executing the writ of enquiry. Where a decla- | 
ration in treſpaſs contains two counts and only one att of treſpaſs | 
is proved, the plaintiff is only entitled to a yerdift on one: Per 
Buller J. in Taylor v. Cole (a). Here the plaintiff alleged two 
diſtin acts of treſpaſs, each capable of being proved; and on 
the proof of either the plaintiff was entitled to a verditt on one, 
and on proo” of both to a verdict on both: the defendant, con- 
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CASES rx TRINITY TERM 


ſeious that he had committed one treſpaſs, admitted it by ſuf. 


w— fecring judgment to go by default; to the other he pleaded not 


Comyeny 
againſt 


Hicks. 


guilty, and the plaintiff by carrying the record down to trial, yn. 
dertook ta prove that the defendant had committed another and a 
different treſpaſs from that confeſſed by the defendant : but in this 
he failed, and therefore the defendant is entitled to a verdi& on the 
firſt count, As therefore the plaintiff for his own advanta 
added a ſecond count, the expence of the trial ought to be borne 
by him; and in truth this is . a queſtion * the 
colts. 

Lord Kenyon Ch. J. On the principal queſtion in 1 15 caſe] 


have no doubt. It was decided (whether rightly ſo or not 1 will not 


now enquire) early in this.century, in 1703, by all the Judges ex- 
eept Mr. Baron Price that there muſt be an actual entry to avoid a 
fine, and that an ejectment cannot be brought until ſuch entry 


has been made; and under the Stat. 4 C 5 An. c. 16. . 16. the 


action muſt be brought within a year alter the en ry is made. 
Now an action of treſpaſs ſtands preciſely on the ſame footing as 


an ejeti ment for this purpoſe; and the plaintiff could not treat the 
defendant as a treſpaſſer until he had himſelf made an entry on the 


land. It is ſaid however that it is unreaſonable that the plainuff 
ſhould loſe the rents and profits of this eſtate in the interval be- 
tween the time when his right accrued and the ſubſequent entry; 


and it has been contended that, becauſe a court of equity would 


give relief in ſuch a caſe, the plaintiff is entitled to the ſame re- 
lief in a court of law: but that concluſion by no means follows. 
There is a caſe in the books, in which the tenant for life having 
eut down timber and died, Lord Chancellor Cxwper decreed relief 
againſt his executors in favour of the remainder man, and yet 
the latter could not (a) have maintained an action at law againſt 
the executors of the tenant for life, for actio perſonalis moritur 


eum perſona. We cannot conſider whether or not a court of 


equity would give relief in ſuch a caſe as this: it is ſuffi- 
cjent for us ſitting in a court of Jaw to ſay that the de- 
fendant was in ſuch a ſituation that the fine protected him not 
anly from an ejectment but from every action of treſpaſs until 


the entry was made to avaid the fine, In the caſe of Berringtn : 
v, Parkhurſt, as reported in Andrews (5), Lord Hardwicke ſaid 


that in the caſe af a fine the party has na title before an entry, not 


en account of the Stat. Hen. 7. but on account of the puiſſance of 


(«) But lee 3 th. 757. (3) Andr, 136. 
| | a ling 


* 
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1 fine at common law. It has been properly ſaid that this fine 


did not work a diſcontinuance; and ſo it was holden in Stephens 
v. Britridge, 1 Lev. 36. But a fine has a certain operation 
(which I will not attempt to deſcribe, nor diſcuſs the queſtion 
reſpecting the difference between a diſcontinuance and deveſting 
of the eſtate) which in the opinion of all the Judges (except Mr. 
B. Price) makes 1t neceſſary that an actual entry ſhould be made 
to avoid it. With reſpe& to the other point ; as there was a 
judgment by default on one count, on which the plaintiff might 
have recovered all that he is entitled to, he ought in reaſon to 
bear the fruitleſs expence of the trial on the firſt count. The da- 
mages therefore , muſt be aſſeſſed on the ſecond count, and the 
plaintiff mult pay the coſts of the trial that have been unneceſſa- 
rily incurred. 


ASHHURST J. It is a point very well ſettled that an actual 


entry is neceſſary to avoid a fine; but the party cannot be ſaid 


to have been in poſſeſſion before * makes ſuch entry. Then the 


plaintiff not having been in poſſeſſion before entry, he cannot re- 
cover the menſe profits that accrued before. 
GROSSE J. and LAWRENCE J. agreed on both points. 
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Court 


againſt 
Hicks. 


— 


Per Curiam; Verdict to be entered up for the defendant on the 


firſt count; and damages to be entered up on the ſecond count 
for 2200 1459. 


HaussouLLIER againſt Hax TsIx ck and others. 


THIS was an action of aſſumpſit, brought by the plaintiff as 
the payee of the two following notes againſt the defendants 
as the makers. G 
“No. 300. Original Security Bunk London No. 300. 
35 Corndill. This 7th day of September 1797. 
£- 25. On the 19th day of November next and after that date 
on demand we promiſe to pay to or bearer £.25, being a 
portion of a value as under depefited in ſecurity for the payment 
heresf, according to the receipt in our hands. 
HARTSINCK and Co.“ 
The value depoſited ines in titles 
to property marked 2 = 
No. 41. Original 8 Security Bank London No. 41. 
No. 35 Cornhill. 
L. 50. On the 1 gth day of Ofleber next and after that date 
on 


This 5th day of Fuly 1797. 


Friday, 
- 2m 22d. 


A note, 
which 47 
promiſes to 
pay to the 
bearer 50]. 
4% being ths 
portion of a 
value as 
under de- 
poſited in 


ſecuri y for 


the pay- 
ment there - 
of, may 
be declared 
upon as a 
promiſory 
note, 
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on a we promiſe to pay to or order C. 50 for value 
depoſited and regiſtered 2 HARTSINCK and Co.“ 

The defendants pleaded the general iſſue, and on the trial at 
Guildhall a _— ww was $ reſerved for the opinion of this 
Court. 

The defendants are dudes in Landon, the ſtile of their houfe 
being © The Original Security Bank.” Previous to the iſſuing of 
the notes in queſtion F. Richardſon had applied to the defendants 
to accommodate him with the loan of their notes to the amount of 
3200 I, on the ſecurity of two renters ſhares in the Drury-lan 
theatre ; in conſequence of which a deed was entered into, dated 
20th July 1797, by which Richard/on covenanted to ſupply the 
defendants with ſufficient money to diſcharge all ſuch notes a 


ſhould be iſſued by the defendants on his account, and if he ſhould 


not that he would pay the defendants all ſuch money as they ſhould 
advance on them with intereſt at five per cent. per annum, it being 
agreed that they ſhould never be in advance in caſh for him on 
account of ſuch notes; and by which deed Richardſon aſſigned to 
two truſtees certain deeds and conveyances by which he was en- 
titled to and poſſeſſed of certain clear rents for every night on 
which any theatrical performance ſhould be exhibited at Drun- 


lane and of certain privileges and advantages in and out of the 


ſaid theatre for the reſidue of certain terms of years, in truſt a a 
collateral ſecurity for the defendants. In conſequence of this 
agreement and deed the defendants iſſued notes to Richardſon to 
a large amount, and (inter alia) the two notes in queſtion, which 
have the ſtamps on them required for promiſſory notes. The plain- 
tiff diſcounted the notes in queſtion, and is a bona fide holder of 
them for a valuable conſideration. The queſtion for the opinion 
of the Court is, whether the plaintiff is entitled to recover on 
both or either of the notes. 

Ward was to have argued this caſe for the plaintiff, and 

Park for the defendant. But the Court hinting a ſtrong opi- 
nion in favour of the plaintiff, 

Park ſhortly ſtated the ground on wie this caſe had been 
conſidered in the Court of Chancery, from whence it came. 
That the notes were not payable at all events, but payable out 


of a particular fund alluded to in the notes, in caſe that fund 


ſhould be ſufficient. That the ſum ſecured by one of them was 
deſcribed as © a portion of a value as,” &c. in terms pointing 
out the fund out of which it was to be paid. That the payee = 


F 
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of courſe to reſort to that fund and not to the makers at all events. 1798. 
But that even if the makers of the notes were abſolutely liable. 
then the notes ſhould have had a proper ſtamp for an agreement Hannes 


LIER 


and not merely a ſtamp for a promiſſory note, the notes being _ pol 


reements for a loan. But — ==" 
The Court ſaid they were clearly of opinion that, ds 
as between the original parties to the tranſattion, the payment of 

the notes was to be carried to a particular amount, the defendants | 

were liable on theſe notes which were payable at all events. And 

that the notes were on proper ſtamps | 

om | | Poſtea to the plaintiff, 


—— — — —  —— — 


The KING againſt the bs of ST. Mary on THE 
; Saturday, 
HILL, Cheſter. | June 23d. 


FHIs was an indiAment for the non-repair ot « a road lying Vpin Ws 
within the county of the city of Cheſter (a), returned by cer- ah gs 


tiorari into this court ; and on a former day a rule had been ob- leave of the 
tained, on the motion of Erſkine for the proſecutor, for leave to the roll bat 


b enter a ſuggeſtion on the record, that a fair and impar ial trial 2 fl. ir ana 


: ; F : tial 
could no! be had in that county; and praying the Court to award trial cannot 
a trial in the county of Salop. that being the next Engliſh co nty be had in the 


where the King's writ of venire runs; it having been decided in 2 wg 
the caſe of The King v. Amery (b) that this Court could not ſend 8 9 
down ſuch a record by mittimus to the chief juſtice of the county u e 
palatine of Cheſter, which was in fact the next county to the county hd in the 
of the city of Cheſler. a . 

Chambre for the defendants admitted that the Court had ſo de- latine. 
cided in the caſe alluded to; and the rule was made abſolute 
without further diſcuſſion. But upon this day, 

Lord KEN VON Ch. J. ſaid that he had ſince taken the matter 
into conſideration, and was ſatisfied that he opinion delivered in 
the caſe of The King and Amery had proceeded upon a miſtake, in 
ſuppoſing that becauſe the King's writ of venire fac as could not 
run into the county palatine of Cheſter, there or: this Court could 
not award the trial to be had there, and that the pr &tice nad been 
accordingly ; ut upon examination it appeared that in the caſe of 

(a) Chefter is one of the places excepted out of the late ac of ”_ 38 Geo, 3. op · 
52, (2) Ante, z. vol. 363. ; 

The 
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The Krno 
gan 
The Inhabi- 
tants of St. 
Maxyr. 


Monday, 
June 25 th. 


A commit- 
ment for 


treaſonable 


= wi Is 
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The King v. Ellames (a) where the matter originated in the county 
of the city of Chefter, the record was ſent down to be tried in a 
county palatine ; and there were other inſtances (5) ſtated in the 
caſe of The King v. Amery (c); therefore 
Per Curiam Let the ſuggeſtion prayed for be entered on n the 
roll, and let the record be ſent down. by mittimus to be tried in the 
county palatine of Cheſter. | 


() This is the ſame caſe as is reported 2 Stra. 976. and Rep. Temp. Hardw, 42, 
for another point. But in the report in 2 Barnard 402. it appears to have been much 
conſidered whether there could be a ſpecial jury in that caſe out of the county pala. 
tine of Cigſler, the matter originating in the county of the city; and the Court uti. 
mately decided that there might. (5) One of them is R. v. Johnſon, H. j. 
Gee. 2. () It is not ſtated on the records in the two inſtances alluded to 
that the trials were by conſent : but in the argument of The King v. Amery the caſe 
of The King v. Johnſon was flated to have paſſed by conſent. 


The KINO againſt E. M. DzsparD. 
TE defendant was brought up in the cuſtody of the governor 
of the houſe of correction by virtue of a writ of habe 
corpus iſſued out of this court upon the motion of Ferguſſon, who 
now moved that the warrant of commitment returned and pro- 
duced in court might be read; which heing done it appeared that 
the defendant had been committed © for treaſonable practices“ by | 
a warrant of the Duke of Portland one of his Majeſty's princi- 
pal ſecretaries of ſtate, | 
An act was paſſed in the preſent ſeſtion of parliament, 38 Ges. 3. 
c. 36. for ſuſpending the habeas corpus act, whereby it is enafted 
te that every perſon or perſons that are or ſhall be impriſoned 


within the kingdom of Great Britain at or upon the day on which 


the act ſhould receive the royal aſſent or after by warrant of his 
Majeſty” s moſt honourable privy council, ſigned by ſix of the faid 
privy council, for high treaſon, ſuſpicion of treaſon, or 7reaſonable 
practices, or by warrant ſigned by any of his Majeſty's principal 
ſecretaries of ſtate for ſuch cauſes as aforeſaid, may be detained in 
cuſtody without bail or mainprize until the 1ſt February 1799, 
and that no judge or juſtice of the peace ſhall bail or try any ſuch 
perſon or perſons ſo committed without order from his Majeſty's 


' privy council, goed by ſix of the ſaid privy council, till the ſaid 


1ſt February 1799.” - 
The Alitorney General firſt moved to quaſh the writ quid impro- 


vide emanavit; becauſe he ſaid this was a caſe within the e 
atute 
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ſtatute of the 38 Geo. 3., by which the Court could neither bail 1798. 
nor diſcharge the defendant; and therefore the writ itſelf ought 
not to have been granted, But | a Om — 
De Court refuſed to quaſh the writ ſaying that it did not Durans. 
follpw that becauſe they might neither a nor bail the de- 

fendant after hearing the caſe argued, therefore the writ was im- 
providently iſſued. 

Thereupon the return being firſt filed, Ferguſſin moved that the 
defendant ſhould.be diſcharged for the inſufficiency of the warrant 
of commitment, it being for treaſonable practices generally, without 
ſpecifying the particular nature of them. The habeas corpus act 
31 Car. 2. c. 2. was paſſed not only in affirmance of the common 
law, but alſo in order to carry more effectually into execution the 
proviſion of a former act of the 16 Car. 1. c. 10. ſ. 8. aſſuring to 
the party committed by the King or any of his privy council his 
writ of habeas corpus; and requiring the return to certify the true 
cauſe of ſuch his detainer or impriſonment ; and that the Court ſhould 
proceed to examine and determine whether the cauſe of ſuch com- 
mitment appearing upon the ſaid return be juſt and legal, or not ; 
and ſhould thereupon do what to juſtice ſhould appertain, 4 
by delivering, bailing, or remanding the priſoner. - The act of 
the 31 Car, 2. points out the means by which the writ is to be 
executed: and with reſpect to ſtate offences, it enacts that if a 
perſon be committed for high treaſon plainly and ſpecially-expreſſed 
in the warrant, and be not indicted within a certain time, he ſhall 
be diſcharged: and as to leſs offences the Court are to examine the 
warrant to ſee whether it contain a legal charge of any offence ; _ 
and if ſo, whether bailable; and if bailable, they are to diſcharge 
the party upon his giving ſufficient ſurety according to the nature 
of the offence. Under theſe acts the Court are bound to examine 
into the legality of the warrant at common law, and adjudge 
accordingly. Then the 38 Geo. 3. c. 36. which ſuſpends the 
habeas corpus act for a limited time in refpect to perſons committed 
for high treaſon, ſuſpicion of treaſon, or treaſonable practices, was 
not intended nor does it purport to do away the neceſſity of 
a legal warrant of commitment at common law ; but the only 
effect of it is to give a power amongſt others to the ſecretaries of 
ſtate, (fo far authorizing the. power to commit long aſſumed by 
them in this country), to impriſon for a longer ſpace of time than or- 
qinary, without bringing the party impriſoned to trial. The Court 
will never put ſuch a conſtruftion on the Natute as by implication 
to * the liberties of the ſubject. And ſo far is the ſtatute 
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from warranting by expreſs words any new form of commitment 
that it has immediate reference to commitments at common law; 
for it refers to ſuch perſons as ſhall be in priſon under any warrant 
of commitment at the day of paſſing this aft or afterwards, and it 
makes no diſtinction as to the form of the commitments before or 
aſter the paſſing of the act, and does not profels to legalize ſuch a 
were made before the att if contrary to law. Then the only 
queſtion is whether a commitment for treaſonable practices gene- 
rally be good at common law. In the petition of rights 3 Car. 1, 
c. 1. / 5. after ſtating that of late many ſubjects had been im. 
priſoned without any cauſe ſhewn, and when brought before 
Juſtices by writs of habeas corpus no cauſe was certified but that 
they were detained by the King's ſpecial command fignified by 
the lords of the privy council, without being charged with any 
thing to which they might make anſwer, the parliament proceed 
to condemn ſuch practice as contrary to law and the right of the 
ſubject. This (ſays Selden) was meant of charges which could 
not be put in:o the ſhape of an indictment. Lord C. J. Vaughan 
in Buſbell's caſe (a) ſays that in the return to a habeas corpus, the 
cauſe of the impriſonment ought to appear as ſpecifically and cer- 
tainly to the judges of the return as it did to the court or perſon 
authorized to commit; otherwiſe the Court cannot judge whether 
the cauſe of the commitment be according to law or not. For the 
ſame reaſon all the crown writers agree that the warrant mult ſet 
forth the cauſe of commitment with convenient certainty, though 
it need not be with ſo much preciſion as in an indictment; 21%. 
52. 591. 2 Hawk. c. 16. . 16. 2 Hale 111. And formerly it wa 
conſidered that a commitment for high treaſon generally was bad, 
without ſpecifying the particular ſpecies of high treaſon ; though that 
has been holden otherwiſe ſince in the caſe of Sir W. NMindban (b), 
becauſe all ſpecies of high treaſon are capital and of the ſame degree; 
but ſtill the Court will bail upon a commitment for felony gene- 
rally (c). Now here the charge of treaſonable practices is of a very 
indefinite nature. It muſt mean ſomething partaking of treaſon, 
It may be high treaſon, or petty treaſon, or miſpriſion of either, 


or being acceſſary alter the fact to either: it may be the publiſhng 


of a ſeditious libel, or even the drinking to the health of a traitor, 
or aſſerting the pope's ſupremacy z in ſhort the kinds of trealon- 
able practices are fo various that the Court cannot poſſibly kno# 
what the offen:e is of which this defendant is accuſed. In the caie ol 


(a) Vaugh, 137. (5) 1 Stra, 2. and 3 Vin. Abr. 515. (h) Vid. 2 Vi. 18. 
pe . 


wy 
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Milles (a), who was committed for a miſdemeanor, the counſel 
for the crown admitted, and the Court held, that it muſt appear 
upon the face of the warrant for what particular ſpecies of crime 


or miſdemeanor the party was committed. In Chamber's caſe (b) 


2 commitment by the lords of the privy council “ for inſolent 
behaviour and words ſpoken at the council table“ was holden in- 
ſufficient ; ſo a warrant © for divers cauſes and miſdemeanors,“ 
Freeman's caſe (c). In Lord Shafteſbury's caſe (d) the Court had no 


doubt that a commitment by the Houſe of Lords « for a high con- 


tempt againſt the Houlz,”” generally, was bad; but they would not 
meddle with a matter out of tueir Fee" iy So Dr. Alphonſo (e) 
being committed by the college of phyſicians for ill-practiſing of 
phyſic the return was holden inſufficient and the Court would 
have diſcharged him, but to prevent his being taken again upon a 
better warrant he was bailed. Beſides great inconveniencies would 
enſue if a commitment for a cauſe ſo generally charged were 
deemed ſufficient. In caſe of an eſcape permitted by a gaoler it 
would be impoſſible to aſcertain the degree of offence of which he 
had been guilty, as that follows the nature of the offence for which 


n39 
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the party was committed. The Court cannot tell whether the com- 


mitment be for an offence bailable or not; or if bailable, what bail 
ought to be required. The party committed has no opportunity of 
knowing againſt what charge he is to prepare his defence. This 


inconvenience does not occur in caſes of high treaſon, where by 


the act of the 7 W. 3. c. 3. f. 1. the priſoner is to have a copy 
of the indiAment containing the overt acts charged a certain 
number of days previous to his trial. This uncertainty alſo de- 
prives the ſubje& of one of the moſt eſſential privileges ſecured to 
him by the habeas corpus act, namely, that he ſhall not be vexa- 
tioufly committed again for the ſame offence after having been 
once diſcharged ; for under cover of ſo general a charge the Court 


cannot know whether the commitment were for the ſame offence - 


or not. Laſtly in caſe of an action for falſe impriſonment, the 
party committing muſt juſtify it for the ſpecific offence contained 
in the warrant ; but this lets him into a variety of proof of dit- 
terent offences. | 

The Attorney General contra diſclaimed any intention of arguing 
that the act of 38 Geo. 3. meant to legalize warrants in any other 
form than was warranted by the common law, bit ſaid that this 

(4) 2 Will. 150. 8. (3) Cre. Car. 133. (e) Cro. Car. 579. 


(4) r Med. 144. (e) 2 Bulſtr. 239. Th: caſe lates the commitment to 
have been for practiſing pbyſic. 


form 
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1798. form of committment had been in conſtant uſe at leaſt from the 
time of King William to the preſent ; and he referred to ſeveral 
3 4 precedents to the amount of above fifty in all (a) in the ſeveral 
Dezrarv. reigns of King William, Queene Anne, George 1ſt, 2d, and 3d, of 
ſimilar commitments by ſecretaries of ſtate and members of the 
privy council; ſome of theſe latter ſigned by the Lords Notting 
ham, Somers, and Cowper. And he referred in particular to a recent 
caſe of Sayre v. Lord Rachford (b), where the warrant of commit. 
it ment was in the ſame form for treaſonable practices; and het ii 
8 | never occurred to the plaintiff's counſel (c) to object to the legs. 
| -lity of the warrant, although they did not want either inclination 
or talents to have raiſed the objettion if they had thought there wa 
any foundation for it. This practice is alſo confirmed by the ſe. 
veral acts of parliament which have from time to time been paſſed 
for the ſuſpenſion in part or in whole of the habeas corpus act; for 
they all ſuſpend its operation in caſes of commitments for treaſunabl 
practices although no ſuch offence is ſpecifically noticed in the ha- 
beas corpus att itſelf : they amount therefore to legiſlative recog- 
nitions of the practice of commitments in that form, Even with 
reſpect to the ſubje& there is a degree of lenity in many caſes in 
this mode of commitment; for it often happens that the facts diſ- 
cloſed would warrant a commitment for high treaſon ; but if there 
be any doubt in the caſe the commitment is only for treaſonable prac- 
tices, which under the habeas corpus act, at times when it is in force, 
would entitle the party to be bailed. As to offences of the ſame 
nature committed in Scotland, the practice there is to commit on ſul- 
- paicion of treaſon; which practice is alſo recogniſed by the adts of 
ſuſpenſion referring to it in the ſame manner as they do to the prac- 
tice of committing for treaſonable practices in England. The argu- 
ments of inconvenience drawn from the uncertainty of the charge 
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() The following were ſome of them. | 
 Natharitl Sh.rpe committed for treaſonable and ſeditious practices 15th Oftvber 
1694, admitted to bail. dE; ; | 
James Murray for treaſonable practices 26th October 1694, bailed. 
John Gordon for the ſame 1ft 7% 8 W. z. bailed. 
1 Crefſe for dangerous and treaſonable practiees 29th Ocfeber 8 V. 3. 
led. : | 
William Fackſon for treaſonable and ſeditious practices 12th February 2 Anne. 
_ -Cecilia Haines alias Ruſſel and Richard Haines for treaſonable prattices 23d OFobit 
8th Anne. - : 
a Nit hard Butler for dangerous and trea ſonable practices 14th May 2 Geb. f. 
Johnſon alias Aclly for trealunable practices 4th Jure & Geo. 1. | 
David Boyce the lame 27th May o Ges. 1. 
Jeln Purſer for the ſame 27th Nevember 20 G. 2. 


(e) Theſe be fiated to be the late Mr. Loe and Serjeant Glyn 2 but the report being | 
only of what paſſed in Bank in C. B. does not of courie mention Mr. Gee's name. - 
. OY a 
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IN THE THIRTY-EIGHTH YEAR OF GEORGE 0 


are at leaſt as ſtrong againſt commitments on ſuſpicion of treaſon, 
for mere ſuſpicion may not even amount to treaſonable practices, 
and yet they are admitted on all hands to be legal. 

He alſo referred to inſtances of commitments for treaſonable 
practices, v where the practice was ſo far recogniſed in this court as 
that the parties were thereupon bailed, and not diſcharged: one 
was the caſe of the Biſhop of Roche/ter (a) g Geo. 1722, and the 
other was Platt's caſe, Eaſter T. 1777. The caſe in Bulfrode, 
which is ſcarcely intelligible, bears no analogy to the preſent ; 
at any rate the commitment there did not ſtand on the ſame 
ground of precedent, and perhaps that caſe, is not law. He 
alſo adverted to the doubt which had been inſinuated rather 
than inſiſted on as to the power of the ſecretaries of ſtate to com- 
mit for ſtate offences ; and obſerved that it had been recogniſed 
by Lord Holt in 12 Mad. 82. who ſaid it had never been queſ= 
tioned till lately. 

Ferguſſon in reply obſerved that the caſe Sayre v. Lord Rochford 
could not be conſidered as an authority in ſupport of the practice, 
becauſe the objection was never taken; and that as no caſe had 
been cited where ſuch a warrant was expreſsly holden to be legal 
it could not now be aſſumed that it was ſo. That the practice of 
the ſecretary of ſtate's office was of no weight; for that might have 
been urged as ſtrongly in ſupport of general warrants which were 
now univerſally admitted to be illegal, though ſanctioned by as 
much extrajudicial authority. And this practice was if any thing 
rather more inconvenient than that, becauſe the certainty of the 
offence in the warrant is of more conſequence than the naming 


of the offender; for the perſon arreſted by virtue of a general war- 


rant was at lcaft ſufficiently informed of the nature of the charge 
againſt him, and could prepare himſelf better either for his defence 
or for redreſs. than under a warrant of this deſcription. _ | 
Lord KENnyYoN Ch. J. Though experiments of this kind have 
been frequently made in courts of juſtice, they ſeldom ſucceed, 
I remember when a doubt was made whether or not the Houſe of 
Commons had the power of committing to priſon. On that occa- 
tion a gentleman of great character and fortune, dir J. Phillips, 
who had retired from the bar, appeared in this coutt, for the pur- 


1798. . 
— — 
The King 

againjt 
DxsPARD: 


poſe of moving that the perſon who had been committed by the 


Houle might be diſcharged: the Court heard him patiently, and 


(a) The report of this cate in Frreſ. iot. which is dated 0% Bailey 7th Sept. 
$ Geo. I, itates that the B: op and ſome other? who were committed w th him * 
committed for high treaſon e en he in the warrant of commi, ment. f 
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CASES IN TRINITY TERM 


the public perhaps were gratified with hearing the queſtion gif. 


cuſſed; and though the motion wes unſucceſsful, I believe the 


public were ſatisfied that juſtice was properly adminiſtered, 


Many other cafes of this kind have been agitated in this coun, 
where they have met the ſame fate. That every queſtion concern. 
ing the liberty of the ſubje is important I admit: but it does 
not follow that, becauſe it is important, it is difficult to decide. 
The counſel, who moved to diſcharge this defendant, threw in 2 
doubt whether or not a ſecretary of ſtate has a right to commit, 
ſor his expreſſion was © the power aſſumed by the ſecretaries of 
ſtate:“ but if we are to learn from the records in courts of juſtice 
and from the received practice at all times what is the law of the 


land, I bave no difficulty in ſaying that the ſecretaries of ſlate 


have the right to commit. This right was not even doubted by 
Lord Camden, who expreſſed as great anxiety for the liberty of the 
ſubject as any man; indeed it has been thought by ſome perſons 
eminent in our profeſſion, who have confidered the point ſince, 
that he rather overſtepped the line of the law in the caſe of I. 
v. Hilkes; and certainly if that judgment can be ſupported, many 


other caſes that have been muß men cannot be ſe 


conciled with it. 
In this caſe two queſtions have been 40 8 0 whether the 


late aQ of parliament authoriſed any new form of- commitment: 


but that queſtion was at reſt almoſt as ſoon as it was raiſed; the 
Attorney General very properly admitied that that act made no 
alteration in the form of commitments. The other queſtion is 


Whether or not this commitment be good at common law. To 


one argument uſed by the defendant's counſel I cannot aſſent, 
namely, that no point is to be conſidered as law unleſs it ha 
been made and judicially decided: if that were true, farewel 
to the common law of the land. If I were aſked in what calc 


it was determined that a limitation to A. and his beirs gives a 
fee fimple, I ſhould be as unable to anſwer as Lord Hale ws 


when the queſtion was put to him. It is ſufficient if the point 


has been acknowledged to be law at all times: the law of the 


land ſtands on precedents. I will not ſay whether or not the 
number of caſes from the ſecretary of ſtate's office conſtitutes the 
law upon this ſubje& ; but the courſe: of office and variety of 


- precedents acted upon have bgen conſidered by very able 2 judges a 


evidence of what is the law of the land; and 1 cannot get over 


the caſes - -now referred to by the Attorney General. The con- 


mitments 
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mitments prior to the revolution were complained of as grievances, 
and probably they gave riſe to the habeas corpus act: and if the 
inſtances of commitments mentioned on the part of the crown 
had happened in the reigns of Charles the ſecond or James the 
ſecond, I ſhould not have relied much upon them. But the cales 
now cited happened ſince the revolution; a time that Mr. J. 


 Feſter and other great men conſidered as an auſpicious period for 
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this country, and when the liberties of the ſubje& were well un- 


derſtood and nobly aſſerted. Then let me ſee what was con- 
ſidered to be the law of the land at and after the revolution, and 
particularly i in the time of that great man Lord Holl. Out of 
the many caſes that have now been mentioned J have ſelected 
nine that cannot be diſtinguiſhed from the preſent caſe, where the 
commitments, were for * treaſonable practices“ generally, and 
where Lord Halt and the geſt of the Court were bound by their 
oaths to diſcharge the defendants if the commitments were illegal; 


and yet the Court did not diſcharge them. F inding theſe caſes, I 


will not now 1nquire whether or not Lord Holt deciled rightly ; 
I have no ſources of intelligence from which I could make the 
inquiry; the records of the Court furniſh me with the law of the 
land. Lord Holt was a man above all praiſe ; and he was aſſiſted 


by able judges, one of whom was Mr. Juſtice F. Powell, who 


fell little ſhort of Lord Holt himſelf. I will not overturn the law 


of the land as it has been handed down to me: it is not for the 
| judges, who are to watch over the law, to overſet it. Therefore 
on the authority of the precedents, nine of which are preciſely 


in point, I am clearly of opinion that if we were to yield to this 
application. we ſhould forget the duty we owe to the public. 
ASHHURST J. The concurrence of men of ſuch talents as 
Lords Nottingham, Somers, Halt, and Cowper, when acting on 
warrants of this kind, is nearly equal in authority to an expreſs 
deciſion on the very point. It is rather an extraordinary poſition 
of the defendant's counſel in this caſe that nothing ĩs to be con- 
ſidered as law but what has been ſolemnly decided ; for a point 


may be ſo clear that it was never doubted, and yet if this poſition 
were well founded it would not be law. 


GRoSE * The queſtion i is whether the priſoner has a right 


to be bailed or diſcharged, or whether we are not bound by the 
late act of parliament t to remand him. The ground, on which it 
is now coutended that he ought to be bailed or diſcharged, is that 


the warrant does not ſpecify what are the treaſonable practices of 
ET % | which 
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which he is accuſed. Now it is admitted that a perſon may be 
committed for treaſon or ſuſpicion of treaſon without ſpecifying 
the particular kinds of treaſon, and it now appears that there are 
precedents of warrants of commitment for treaſonable pradtices 
preciſely in the form of this warrant from the year 1694 to the 
preſent time. Then came the late act of parliament, which fays 
that perſons detained under warrants of commitment for 7reaſon- 
able practices, in the very words of this warrant, ſhall not be 
bailed ; and yet we are deſired to diſcharge this priſoner againſt 


the poſitive directions of the act of parliament. I am glad how- 


ever that the habeas corpus was granted, becauſe the parties have 
had an opportunity of canvaſſing this point of law; and magiſ- 
trates will know how to regulate. their pay EAI by this 
deciſion. 

LAWRENCE J. The caſe chiefly relied on by the defendant's 
counſel is that in Bulſtrode: but that caſe is not law; for in a 
ſubſequent caſe, Dr. Grenville v. The College of Phy Gowns (a), 
1t was holden that the cenſors of the college were the ſole judges 
whether or not a perſon within their juriſdidtion had been guilty 


of malpraQtice in phyſic. With regard to the precedents cited 


of warrants like this, I think they are deciſive of the preſent caſe. 
They are not to be compared to warrants ſigned by magiſtrates, 
who are not of the profeſſion of the law, for ſome of them were 


ſigned by perſons of the greateſt eminence in the law, and there- | 
fore they are entitled to have great weight. Beſides which it 


appears that ſeveral of the perſons committed by thoſe warrants 
have been at different times ſince the revolution brought up here, 
and that this Court thought they ought to be remanded unlels 
they could give ſecurity, I cannot expreſs myſelf better on this 
o:calion than ParkerCh. J. did in Sir William Wyndham's cale (0) 
where he ſaid “ It has been urged that ſome particular ſpecies of 
treaſon mult be expreſſed, and that it muſt have ſo much ceriainty 
as to appear to be high treaſon to the Court. I think this opinion 
is not to be maintained. We preſume a magiſtrate does right 


until the contrary appears; and it has never been holden neceſſary 


4 


to expreſs the overt act in the commitment.“ So in caſes of this 
ſort it 1s not neceſſary to expreſs in the warrant the * 
ſpecies of treaſonable practices. 

Per Curiam, EE: Let the priſoner be 3 


(a) 12 Mod. 386. (5) 1 Str. 3. 
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OE Gabriel, an apprentice, having entered into the ſea-ſervice 

and received the bounty money, the maſter moved for a 
habeas corpus to bring him up in order that he might be reſtored 
to him, Then | 

Perceval obtained a rule to ſhew cauſe why the writ of habeas 
corpus ſhould not be quaſhed quia improvidè emanavit, on the 
ground that this application was made by the maſter and not by 
the apprentice. And-herelied on the caſe of R. v. Reynolds, ante 
6 vol. 497. 

Erſkine now ſhewed cauſe ind that rule; contending that no 
apprentice could be impreſſed (a) either in the army or navy; 
that it was even part of the oath taken by a ſoldier on enliſting 
that he was not an apprentice; and that if the apprentice were 


improperly detained, the Court ought to grant a habeas corpus 


either at the inſtance of the maſter or the apprentice. But 

The Court ſaid that the diſtinction was properly taken in 
the caſe cited; that though the apprentice might obtain the writ 
the maſter could not, for that its object was the protection of the 
liberty of the party. That the maſter was not without a remedy. 
for that he might have his action againſt thoſe who detained the 
apprentice after knowing him to be an apprentice. But they 
added that the Lord Chief Juſtice had the power, under an old 
ſtatute paſſed in the reign of Henry 8, of granting warrants for 
the purpoſe of bringing up apprentices in this ſituation, and that 
Lord Mansfield had frequently exerciſed that power. And 

Lord KEN YON added that, though the Court would make this 


rule abſolute to quaſh the writ of habeas corpus, he ſhould iſſue 


his warrant to bring Gabriel before him to be diſcharged unleſs 


the Admiralty _ to releaſe him (5). 
Rule abſolute. 


(a) He produced an affidavit, in which it appeared that the apprentice was as 


anxious to return as the maſter was to have him again: but he, admitted that the 


maſter alone had applied for this habeas corpus. 
(5) On which Perceval undertook to repreſent the matter to the Admiralty. 
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If an ap- 
prentice be 
impreſſed 


into the ſea- 


ſervice, the 
miſter can- 
not ſue out a 
habeas cor- 
pus to bring 
him up to be 
diſcharged, 
though. the 
apprentice 
may. 

— But the 
Lord Chief 
Juſtice may 
iſſue a war- 
rant to bring 
him up on 
the applica- 
tion either ot 
the maſteror 
the appren- 
tice. 
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A freehold 
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in tpect the 
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U'ic'3 there 
1s ſome cauſe 
dependingin 
wuich his 
right may be 
uyolved. 
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A RULE having been obtained calling on the defendant, the lord 
of the manor of Simonburn in the county of Northumberland, 
to ſhew cauſe why a mandamus ſhould not iſſue, commanding hin; 
tp permit F. Thomſon a freehold tenant of the manor to inſpe& the 
court-rolls of the manor and to take copies of them, founded on an 
affidavit of J. Thomſon which merely ſtated that he was a freehold 
tenant of the manor, that he had occaſion to inſpett the court: rolle 
and that he had applied for an inſpection which had been refuſed; 


N ood now ſhewe( cauſe againſt it; inſiſting that a freehold tenant 


had no right to demand an inſpection of the rolls of the, manor 


unleſs there were ſome cauſe or proceeding inſtituted, in which his 
right might be involved. 

Hoelroyd, in ſupport of the rule, relied on the caſe of R. v. 
Shelley, ante 3 vol. 141, and the caſes there referred to, to ſhew 
that in all caſes a freehold tenant has a right to inſpect the court- 
rolls; obſerving that the lord of the manor is merely the keeper of 
the rolls, and that the free ſuitors are the judges. But | 

The Court were of opinion that unleſs there were ſome cauſe 


depending the tenant had no right to call for an inſpeftion of the 


court-rolls. And ſaid, that it appeared in each of the caſes cited 
in ſupport of the rule that there was ſame cauſe or proceeding1 in. 
ſtituted. Therefore they 


THE END OF TRINITY TERM, 
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Diſcharged the rule, | 
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See PRACTICE, No. 10. Saie, No. 1. 


diek for the plaintiff. Jacobs v. Mi- 


AN 


INDEX 


i TO THE 


PRINCIPAL 


In the SEVEN 


MATTERS... 


TH VoLUME. 


A. 
ABATEMENT, 


1. The death of the defendant between 
the commiſſion-day and day of trial, 
is not a ground for ſetting aſide a ver- 


. man, M. 37 G. 3. | Page 31. 
2, In a plea in abatement that another 
perſon ought, to have been ſued with 
the defendant, it is not neceſſary to 
lay a venue. NVeale v. De Garay, E. 
37 G. 3. 2243 
3. To debt on the ſtat. 9 An. c. 14. to 
recover back money won at play, the 
defendant may plead in abatement, 
that the money was due from others 
as well as from himſelf, Briſtow v. 
James, E. 37 G. z. 257 
4. If one of two part- owners of a chat- 
tel ſue alone for a tort, and the de- 
fendant do not plead an abatement, 
the other part- owner may afterwards 
ſue alone, and the defendant cannot 
plead in abatement to ſuch action. 
Sedgworth v. Overend, E. 37 G. 3. 
279 


ACTION, 
See Navication, No. 2. 


ACTION, Cast of, 


| Sce WIr, No. 1, 2. 


ACTION on the Ce, 
See PLEaDinG, No. 3. J. 6. 


ADMINISTRATOR, 
See Cos rs, No. 4. ExkcUroR. PlrAn- 
ING, No. 7. | 


AFFIDAVIT, 


See RuLEs or Count, No 3. 


1. The Court will take cognizance of 
affidavits ſworn before foreign magiſ- 
trates if properly authenticated to 
them. Dalmer v. Barnard, E. 37 
6 Page 25 

2. An affidavit, purporting to have been 
taken before J. C. high bailiff and 
chief magiſtrate of the diſtrict of 

Douglas in the 1/le of Man, is ſuth- 


taken in this court, ſtating that the 
party making it knew the ſubſcrip- 
tion “ . C. Cc.“ at the foot of 
the other affidavit, to be the hand- 
writing of J. C. ib. 
3. Aſſidavits to ſet aſide an attachment 
that has been granted (though not 
iſſued) in the courſe of a civil ſuit 
3 B 4 . . . muſt 


ciently autnenticated by an affidavit 
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Middle/ex, MN. 38 G. 3. Page 439 
3 he ſame. v. The ſame, H. 38 G. 3. 
527 


4. The chriſtian names as well as the 


ſurnames of the parties muſt be in-. 


ſerted iu the title of an ailidavit pro- 
duccd to ſhew cauſe againſt any rule. 
Lores v. Diemar, E. 38 G. 3. 661 


AFFIDAVIT. to hold to Bail. 
1. The Court refuſcd to diſcharge a de- 
fendant out of cuſtody. on the ground 
that the affidavit on which he had 
been holden to bail was intitled i- 
the cauſe. 
37-64 3-; 21 
2. S. P. Levi v. Roſs, and Garnet v. 
Marſh. | | 
3. Such affidavits muſt now not be in- 
titled. Reg. Gen. Via. poſi. 454 
4. In an atiidavit to hold to bail in 
trover for a bill of exchange, it ſhould 
be ſtated that the bill remains un- 
aid, | | 321 
If a defendant on being inſormed 
that a bailable writ has been iſſued 


in. * . ” 2 . . tk 
2;z2m0ft him voluntarily give a bail 


bond, he cannot afterwards objet to 
the inſyſiciency of the affidavit to 
hold to bail. Norton v. Danvers, II. 
33 F. 3. 375 
Such an objection cannot be taken 
adyantage of after plea. Levy v. Du- 
zonte. A. 38 G. 3. 
7. An aſſidavit to hold to bail ſworn in 
_ Zrcland, but made for the purpoſe of 
being uſcd in this country, ought to 
ontain all the eſſential requitites of 
ach an affidavit made in England; 
amongſt others (according to a late 
act) that the defendant had not made 
a tender of the money in notes of the 
Bank of England. Neſbut v. Pym, 
. 38 G. 3. 59 376, n. 
lt is no objection to an affidavit to 
hold to bail that it is not intitled 
« in the King's Bench,” or that it 
appears io have been taken before 
« A. B. a commiſſioner” &c, with- 
out adding “of the Court of K. B.,“ 
if in fact he were a commiſſioner of 
that Court. 
Company v. Tones, M. 38 G. 3. 451 


Nc. 


Clarke v. Cawthorne, T. 


16, n. (a). 


376, n. 


Kennet and Avon Canal 


| 


9. 
Je attached &c. R. v. The on, | 
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Affidavit to hold to bail in troyer, 
ſtating that the plaintiff's cauſe of 
& action againſt the defendant was 
for converting and difpoling of di. 
vers goods of the plaintiff of the 
value of 250 J. which he refuſcd 
to deliver though tne. plaintiff had 
demanded the ſame, and that nci. 
ther the defendant or any perſon 
on his behalf had offered to Pay to 
the plaintiff the 250. or the v2. 
* Jue of the goods,” was holden to 
be inſuffictent. N ooliey v. Thomas, 
E. 38 G. 3. Page 550 


AGREEMENT, 


See ASSUMPSIT, No. 1, 2, 3. 


all 
66 
Tl 
cc 
cc 
«6c 
cc 
40 


* 


ALIEN, 
See Bait, No. 8. 


AMENDMENT. 
1. The Court will grant leave to amend 
in penal actions, even after the time 
limited for bringing a new action, 
provided the plaintiff has not been 
guilty of any unneceſlary delay in pro- 
ecuting his ſuit, and the amendment 
prayed for does not introduce any 
new ſubſtantive cauſe of action. Maa- 
dock g. t. v. Hammet, M. 37 G. 3. 
| | | ; 
2. The Court will grant leave to 3 
the declaration according to the bill 
filed by increafing the damages, even 
after verdict, ſetting aſide the verdict 
and granting a new trial. Tomlinſon 
v. Blackjmith, H. 37 G. 3. 132 
3. Leave granted to amend a ſpecial 
cazias, in order that an application 
might be made to the Maſter of the 
Rolls to procure a new original. Carr 
v. Shaw, . 37 G. 3. 299 
4. In certain caſes the Court will permit 
an amendment to be made in a notice 
at the bottom of a declaration in 
ejectment. Doe d. Bai v. Roe, VI. 
38 G. 3. 469 
The Court wilt give leave to amend 
a record by inſerting a ſpecial memo- 
randum of the day when the plain- 
tiff 's bill was filed after a writ of er- 
ror brought, but, no ſuch alteration 
can be made without leave of the 
Court though by conſent of the other 
” party- 
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party. Dickinſon v. Plaiſted, H. 38 
G. 3. . Page 474 
6. The Court will give the plaintiff leave 
to amend his declaration after the ſe- 
cond term even againſt a priſoner ; 
but they will not permit him 70 add 
new counts to his declaration in ſuch 
a caſe. Owens v. Dubois, 7. 38 G.z. 
| | | --: 098 
7. After verdict on a traverſe to a return 
to a mandamus made by a corpora- 
tion, the Court would not allow the 
defendants to amend the return by 
ſetting forth a different conſtitution. 
R. v. The Mayor aud Burgeſſes of 
Grampond, T. 38 G. 3. 699 
8. All amendments are within the dil- 
cretion of the Court, and are allowed 
in furtherance of juſtice under the par- 
ticular circumſtances of the caſe. ; 
: | ib. 


ANNUITY, 


See DEBTOR, No. 2. 


1. A. who was tenant for life, with re- 
mainder to truſtees, &c, remainder to 
his firſt and other ſons in tail, re- 
mainder to himſelf in fee, ſuffered a 
recovery with B. his only ſon, and 
declared the uſes to ſuch perſon and 

for ſuch eſtate, &c. as they ſhould 
jointly appoint ; they jointly granted 
an annvity and appointed and granted 
the lands to C. tor a term of years 
in truſt for the grantee : held that 


this caſe came within the _— of | 


the annuity act. Halſey v. Hales Bart. 
E. 37 E. 3. | 194 
2. A clauſe of redemption contained in 
an annuity-deed mult be inſerted in 
the memorial. Harris v. Stapleton, 
E. 7 C. 4 205 
3. If the conſideration- money of an an- 
nuity be paid by an agent on behalf 
of the principal, it muſt be ſo ſtated 
in the deed, and it is not ſufficient 
to ſtate that it was paid by the prin- 
cipal. Dalmer v. Barnard, E. 37 G. 
3. | 248 

4. If an agent of the grantee of an an- 
nuity actuall, pay the conſideration- 
money to the grantor, that fact muſt 
be ſlated in the deeds granting the 
annuity, Glaſſe v. Mount, M. 38 G. 
55 390 


0 
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5. Where upon a ſummary application 


to ſet aſide an annuity for non- 
compliance with the requiſites of the 
17 G. 3. £. 26. the rule was diſ- 
charged upon diſcuſſion of the me- 
rits, the Court will not entertain a 
ſimilar application between the fame 
parties on the ſame ſtate of facts, 
though grounded upon a new objec- 
tion to the annuity, which was not 


before urged or conſidered. Great- 


head v. Bromity, H. 38 G. 3. 
Page 455. 


6. Where an aQtion was brought by exe- 


cutors on a bond given by the defend- 
ant to their teſtator for ſecuring an 
annuity, and upon a plea of non eſt 
factum they obtained a verdict and 
judgment, and levied execution there- 
on, the Court held that this was not a 
caſe where they could give relief upon 
a ſummary application under the an- 
nuity act for a defect in the memorial. 
Buc and others, Executors of Buck, 
v. Tyte, H. 38 G. 3. 495 


Where an ejectment was brought to 


recover poſſeſſion of lands extended 


under an elegit upon a judgment con- 


felled which had been entered up up- 
pon a warrant of attorney given for 
ſecuring an annuity, it is too late for 
the grantor to object to the conſider- 
ation of ſuch annuity upon a ſummary 
application for ſtaying the proceeding 
after verdict in ſuch ejectment, be- 
cauſe he had an opportunity of mak- 
ing his defence to the action. Withy 
v. Moolley, E. 38 G. z. 540 


Money lent and paid at different times 


for the education and advancement of 
the defendant is a good conſideration 
for the grant of an annuity within the 
17 G. 3. c.26. / 3. Kelfe v. Am- 
broſſe, E. 38 G. 3. 


5 
9. Such a conſideration 1s ſufficiently ex- 


preſſed iu. the deeds for ſecuring the 
annuity under the deſcription of . mo- 
« ney lent and advanced and alſo paid 
ce laid out and expended to and for 
te the maintenance education and ad- 
« yancement in the world of the de- 


& fendant.?? ib, 


APPEA L, 


See EXCOMMUNICATION, No. 2. 
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If the appellant has not ten days no- 
rice before the Quarter Seſſions of an 


JI. 
order of juſtices for turning a road un- 


der the ſtatute 13 G. 3. c. 78. /. 19. 


he cannot appeal to thoſe Scſſions, but 


might wait until the next Seſſions. 


R. v. The FJuſtices of Staſſoraſbire, IA. 
7E. 3 age 81 
2. From what time is the party bound 


to take notice of ſuch an order? Au. 


Nat from the act of turning the road; 


 femb. | ib. 
3. Where the Quarter Seſſions are hol- 


county, the one being an adjournment 


only. from the other, and an order of | 


removal is executed after the begin- 
ning of the original Seſſions but be- 
fore the atjourned Seſſions, an appeal 
at the ncxt enſuing adjourncd Seſſions 
is in time and ought to be received. 
R. v. The Juſtices of Suſſex, H. 37 
„. 107 
An appeal againſt an order of re- 
moval may be entered at the next 
geſſions but one after the order is exe- 
cutcd, if there be not time between 
the execution of the order and the 
next Seſſions to make inquiries re- 
ſpecting the pauper's ſettlement, R. 
. The Juſtices of Flintſhire, E. 37 G. 3. 
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APPRENTIC ES, 
Cee BIIIS or ExcHAN GE and Pro- 
-MiS50RY Norzs, No. I. 


x, If a perſon occupy lands in 4., 
though he reſide in another pariſh, he 
78 Lable to take a pariſh apprentice in 
4. K. v. J. Barwick, Me. 37 G. 3. 


A 33. 

2. And if ſeveral perſons hold lands in 
partnerſhip in A., ſome of whom re- 
fide on it and the others in another 

. pariſh, the latter as well as the former 
are liable to take pariſh apprentices 
in A. | ib. 
3. A bye- law made by a company in a 
corporation to reſtrain the number of 
apprenlices to be taken by any of the 
members is void. R. v. The Wardens 
_ of the Coopers Company of Newcaſlle- 
5 2 4143 
4. In a mandamus to a company to 
- compel them to inrol indentures of 


: ; 
** : 


TL 


den at two different places in the 
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| . apprenticeſhip, it is ſufficient to ſtate 
generally that thoſe who have ſerved 
a free burgeſs, &c, under dentures 
of apprenticeſhip, and whoſe inden. 
tures have been inrclled, are entitled 
to be admitted to their freedom, that 
A. B. had ſerved, &c.; that his in. 
. dentures ought to have been inrolled 
on being tendered, &c.; and that 
they were. tendered for that purpole, 
but that the defendants refuſed to in- 
rol them, &c. MY of: (- $543 
If an apprentice be impreiled inta 
the ſea ſervice, the ma/er cannot fue 
out a habeas corpus to bring him up 
to be-dilcharged, though the appren- 
tice may, But the Lord Chief Jul. 
tice may iſſue a warrant to bring him 
up on an application cither of the 
maſter or the apprentice. R. v. Ed. 
awards, T. 38 G. 3. 7 


APPURTENANT, 


See GrkanT, No. 1. 


ARMY, 


See BirLLETIx«G, No. 1. 


ARREST, 
1. A defendagt who has been arreſted in 
a foreign country may be arreſted 
here again for the ſame cauſe of ac- 
tion. Maule v. Murray, H. 38 G. 3. 
| | 410 


ASSUMPSIT,. 
See BIILSs or Excnance, No. 1, 
PLEA DING. STATUTE oF FRAUDS. 


i, Where an act is to be done by each 
party under a ſpecial agreement, and 
the defendant by his negle& prevents 
the plaintiff carrying the contract into 
execution, the plaintiff may recover 

back any money he has paid under it 
in an action for money had and re- 


ceived. Giles v. Edwards, E. 37 0 
8 | 181 
2. A party cannot recover upon a writ- 


ten contract made in Jamaica, which 
by the laws of that iſland was void 
for want of a ſtamp. Alves v. Hodg- 
fon, E. 37 G. 3. 241 
3. A promiſe in writing directed to 4. 
B. and C. (a houſe in trade,) to pay 


for goods to be furniſhed to D. 2 
n 
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not extend to goods to D. by B. and 
C. after 4. had withdrawn from the 
| partnerſhip. Myers v. Edge, E. 37 


C. 3 Page 254 


4. Where money has been paid by the 
plaintiff to the defendant under the 
compulſion of legal proceſs, and it is 
afterwards diſcovered that the money 
was not due, the plaintiff cannot re- 
cover it back in an action for money 
had and received. Marriott v. Hamp- 
ton, E. 37 G. 3. | 
5. Aſſumpfit lies by the loſer to recover 
a ſum depoſited upon the event of an 
illegal wager even after ſuch event. 
Lacauſſade v. White, E. 38 G. 3. 

ä 335 


ATTACHMENT, 
See AwAR D, No. 2. DisconTiny- 
ANCE, No. 1. PRACTICE, No. 8, 


9. 13. 


1. The Court will not grant an attach- 
ment againft a peer for not paying 
money awarded, though the defend- 
ant conſent that it ſhall iſſue on con- 
dition that it ſhall lie in the office for 
'a certain time. Malter v. The Karl 

Groſrenor, H. 37 G. 3. 171 

2. Nor againſt a member of parliament. 
Catmur v. Sir E. Knatchbull, M. 38 
G. 3. | 8 5 448 


ATTORNEY, 
See PRaAcTiICE, No. 11. WARRANT 
OF ATTORNEY, No, 1. 


1. The privileges of an attorney only 
continue while he is a practiſing at- 
torney and while he has the certificate 
required by 25 G. 3. c. 80. Brooke 
v. Bryant, M. 37 G. 3, 25 


2. And therefore it was ruled that an 


attorney, who had not practiſed for ſe- 
veral years, mig ht be arreſted, though 


after the ſuing out of the writ and 
before the arreſt he recommenced his 


practice and took out his certificate. 
ib 


3. An altorney plaintiff may ſue by Ae | 


mon proceſs and indorſe his own name 
on the copy as the attorney, and may 
afterwards declare by another attor- 


* Jackſon v. Barnard, M. 37 C. 


35 


{ 


269 


| 


, 
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4. An attorney 1s not liable to be rated 


to the poor in reſpect of the profits 
of his profeſſion. R. v. F. Startifant, 
iT. 37 G. Page 60 


5. The Rat. 2 8 23. requiring 


(as the previous qualification to being 
admitted as an attorney) that the 
party ſhall continue in the ſervice of 
the attorney to whom he is articled 
for five years, is not complied with 
by the elerk ſerving part of the time 
with another attorney with his maſ- 
ter's conſent, and the reſt of the time 
with his maſter. Ex parte Hill one 
Gr. H. 38 0.3. 117 06 
6. An attorney when in priſon may ſue 
by attachment of privilege for a debt 
of his own notwithſtanding the ſtat. 
12 G.2. c. 13. /. 9. Kaye one Cc. 
v. Denew, T. 38 G. 3- 671 


AWARD. 


1. The Court have no authority by 9 


& 10 WY. 3. c. 15. to make a parol 
ſubmiſſion to/an award a rule of court. 
Anſell v. Evans, M. 37 G. 3. I 
2. Upon an application for an attach- 
ment for non- performance of an award, 


je& to the award for any illegality ap- 
parent on the award though the time 
for applying to ſet aſide the award is 
expired. Pealey v. Goddard, M. 27 
G. 3. „ 
3. But the Court will not ſet aſide an 
award for any defect after the time 


15. | . 
4. 1 award that the defendant ſhall 
pay to the plaintiff ſuch a ſum of mo- 
ney unleſs within twenty-one days 
(which was after the time limited for 
making the award) the defendant ſhall 
exonerate himſelf by affidavit from 
certain payments and receipts, in which 
caſe he was only to pay a leſs ſum, is 
illegal and void, becauſe uncertain and 
inconcluſive, 15. | wy 
5. If an award be made on an improper” 
ſtamp, and no application be made to 
inforce it, the Court will not ſet it 
aſide. Preſton v. Eaſtwood, H. 37 G. 


with the ſucceeding tenant to refer 
certain matters in difference reſpect- 
| ing 


it is competent to the parties to ob- 


limited by the ſtat. 9 & 10 W. 3. $ : 


3. 9 
6. Two ſeveral tenants of a f-rm agreed 
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ing the farm to arbitration, and joint- 
Ivy and ſeverally promiſed to perform 
the award; the arbitrator awarded 
each of the two to pay a certain ſum 
to the third; held that they were 
jointiy refpoufible for the ſum awarded 
to be paid by each, Manſell v. Bur- 
rage, T. 30 C. 3. Page 352 
7. If an arbitrator under a reference be- 
tween A. and B. adminiſtrator, award 
that B. ſhall pay a certain ſum as the 
amount of 4.'s demand, B. cannot 
afterwards object. that he had no aſ- 
ſets, but may be attached for non- 
payment. Worthington v. Barlow, 
Admin iſiralriæ, M. 38 G. 3. 453 


„ WY . 


B. 
84:1 L, 


See AFFIDAVIT TO HOLD To Bair. 
PrxacTice, No. 2. 8, 9. 14. 26, 
$7. 

1. Bail are not regularly put in, unleſs 
the name of the proper county be in- 
ſerted in the bail-piece. Smith v. 

Mir, £537 6,.3--.:: | 96 

2. If a ſheriff's officer on an arreſt take 
an undertaking for tlie appearance of 
the party inſtead of a bail-bond with- 
out the plaintiff *s aſſent, and bail 
above is not duly put in, the ſheriff 
is liable to an action for an eſcape, 
and the Court will not relieve him by 

_ permitting him to put in and juſtify 
bail afterwards. Fuller v. Preft, H. 

37 6.3. | 109 

But if the ſheriff permit the defend- 

ant to go at large without taking a 

bail- bond, he may retake him before 

the return of the writ. ib. 

4. Where a bail-bond has been taken, 
it may be cancelled if the defendant 
return into the ſheriff's cuſtody be- 
fore the return of the writ. Stamper 

v. Milbourne, H. 37 G. 3. 122 

F. The Court, on the application of the 

defendant's bail, granted a habeas, 

corpus to the ſheriff of H. in whoſe 

cuſtody the defendant was under a 

charge of felony to bring him up, in 


— 


order that he might be ſurrendered by | 
his bail. Sharp v. Serif, E. 37 G. 5 | 
| | 22 


3. X. became bound as a ſurety with J. 


6. If an action be brought here againſt 


bail on a recognizance of bail taken in 
C. B., they have the ſame indulgence 
(of 8 days in full term after the re- 
turn of the writ againſt them) to ren- 
der the principal as if the recogni- 
zance had been taken in this court. 


Fiſher v. Branſcombe, T. 37 G.3. P.355 


7. It is not neceſſary to give bail in er- 


ror on a judgment in debt for goods 
fold and delivered and on an account 
ſtated. Alexander v. Biss, II. 38 6. 


3. 440 
8. If a defendant be ſent out of the 


kingdom under the alien bill after he 
has given a bail-bond and before the 
return of the writ, the Court will 
order the bail-bond to be cancelled, 
Pgſtel v. Williams, H. 38 G. 3. 517 


BANK RU PT, 


See PLEADING, No, 2. 


1. A. having contracted with a canal 


company to build locks and bridges 
on the canal as their engineer, pur- 
chaſed timber and other materials for 
the purpoſe, which were laid on 
the company's premiſes on the banks 
of the canal, and on. the company's 
advancing money to him they took a 
bill of ſale of theſe goods, and a ſym- 
bolical delivery of them by a halfpen- 
ny ; afterwards the company took out 
execution upon a judgment confeſſed 
by A., and the ſheriff ſcized theſe 
goods, and 4. became a bankrupt: 
Held that 4. had not ſuch a poſſeſ- 
ſion of the goods as would enable bis 
aſſignees to take them within the 21 
Fac. 1. c. 19. / 11.; for the. belt 
delivery was made that the nature of 
the goods would admit of, they being 
before on the company's premiſes. 
Manton v. Moore, M. 37 G. 3. 67 


2. Alſo ruled that the above bill of ſale 


was not an act of bankruptcy in 
10. 


to A. on the 1oth of Auguſt 1778, in 
a bond conditioned for payment in 
fix months; on the 1ſt March 1780 
he became hound with 7. to B. in 2 
bond conditioned for payment in fix 


months ; on the 4th of March mn 


* bk. AM. } ode Bice ASHES 
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Y. became bound to X. in a bond 
conditioned for payment of the two 
former bontls, and alſo to indemnily 
X. againſt thoſe two bonds : the mo- 
ney ſecured by the ſecond bond not 
being paid when it became due, it 
was holden that the laſt bond was 
thereby forfeited, though X. was not 
called on to pay the money in the ſe- 
cond bond until afterwards, and that 
X. might prove it as a debt under the 
commiſſion of bankrupt that iſſued 


againſt F. after the forfeiture and be- 


fore payment. Hodgſon v. Bell, H. 
37 G. 3. | Page 97 
4. A., a trader and an officer in the Eaſt 
India Company's ſervice, aſſigned his 
privilege, conſiſting of ſhipping goods 
from the Zaſt Indies to England, to 
B. for a valuable conſideration; and 
in order to evade the bye: laws of the 
Eaſi India Company which prohibits 
ſuch aſſignment the goods were ſhip- 
ped entered and warehouſed and ſold 
by the Company in £s name, and 
the proceeds carried to his account, 
but before A. received thoſe procceds 
from the Company he became a bank- 
rupt ; held that his aſſignees were en- 


titled to recover the amount in an | 


action for money had and received 
againſt the Zaft India Company, who 
retained the ſame : {his being ſuch a 
poſſeſſion of goods and chattels in the 
bankrupt as falls within the ſtat. 21 
Fac. 1. c.19. / 11. Gordon v. The 
Eaſi India Company, E. 37 G. 3. N 

22 

5. To bring a caſe within that ſtatute 
the bankrupt muſt have been a trader 
when he was in poſſelſion of the pro- 
perty. ib. 
6. The Court required an uncertificated 
bankrupt, who brought trover for 
oods, to give ſecurity for coſts in 
caſe he ſhould fail. Webb v. Ward, 
Z. 49-63. + 296 
7. Where a commiſſion of bankrupt is 
taken out fraudulently or maliciouſly, 
the Lord Chancellor may under the 
ſtat. 5 G. 2. c. 30. order a ſpecific 
ſum by way of damages to be paid by 
the petitioning creditor to the bank- 
rupt, or ſiga the bond given by the 
former, and enable the latter to reco- 


- 
6 


p 


733 


ver the whole penalty of the bond. 
Smith v. Broombead, T. 3) G. 3. 

Page 300 

8. The aſſignment of the bond by the 

Lord Chancellor is concluſive evidence 


of the fraud or malice in an action 


brought on ſuch hond, and therefore 
in an action on ſuch a bond the de- 
fendant cannot plead that the com- 
miſſion was not fraudulently or wali- 
ciouſly taken out. 15. 5 
9. In a declaration on ſuch a bond it is 
not neceſſary to ſtate that the commiſ- 
lion was fraudulently or maliciouſly 
ſued out. ib, 
10. A. lent his acceptances to the de- 
fendant before his bankruptcy, but 
they were not paid until afterwards ; 
held that 4. might maintain an action 
againſt the defendant for money paid 
to his uſe notwithſtanding his bank- 
ruptcy and certificate, and notwith- 
ſtanding the defendant, before his 
bankruptcy, gave his receipt to 4. 
acknowledging ſo much money as the 
acceptances amounted to, Snaith v. 
. 364 
It. A. firſt purchaſed one and after- 
wards another parcel of zoods. of B., 
each at fix months credit : when the 
firſt ſum became due A. lodged in 
B.'s hands f bill of exchange for a 
larger amourt than the value of the 
goods in order to pay for them, 7. 
engaging to return to A. the overplus 
when the bill ſhonid be paid: B. 
received the amount of the hill and 
then 4. became a bankrupt, not hav- 
ing paid for the ſecond parcel of 
goods: held in an action brought by 
A. 's aſſignees for the, ſutplus of the 
bill that B. might retain it to ſatieſy 
his demand on A. for the ſecond par- 
cel of goods. Allinſon and others, 
1 of Flodger a Bankrupt, v. 
Elliolt and another, M. 38 G. 3. 
| 378 
12. An ſ uncertiſicated *hankrupt * a 
_ right to goods acquired by him ſinee his 
bankruptcy agaillt all the world but 
his aſſignees, and may maintain trover 
for them againſt a flranger. Webb. v. 
, ne 
13. By ſtat. 1 Zac. 1. c. 15. / 11 & 12, 
aud 5 G.2. c. 30. /. 29. after any 
perſon 
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perſon has been convicted on an in- 
dictment for falſely ſwearing to a debt 
under a commiſſion of bankrupt, (on 
which indictment he is to ſuſfer the 
puniſhment inflicted by the ſeveral 
ſtatutes againſt perjury,) the aſſignees 
of the bankrupt may recover from 
him double the ſum ſo ſworn to in an 
action; in which it is ſufficient to 
ſtate the conviction of the defendant 
on the indictment, without alſs al- 
leging that the defendant did take 
ſuch falſe oath. Holmes and others, 
Aſgnees of Brook, a Bankrupt, v. 

alſh, H. 38 G. 3. Page 458. 
14+ Where the peiitioving  creditor's 
debt did not amount to 100 J. at the 
time of the act of bankruptcy, but 
was increafed to more than 100 1. 
by a promiſſory note of the bankrupt 
due at that time being indorſed to the 
petitioning creditor before he peti- | 
tioned for the commiſſion, this debt 
was deemed ſufficient to ſupport the | 
commiſſion, Glaiffer v. Hewer, V. 
38 G.3. 8 


49 
15. In order to conſtitute an act of 


bankruptcy by a trader in departing 
from his dwelling-houſe, it is not 
alone ſufficient that a creditor ſnould 
be thereby delayed, but the depar- 
ture muſt alſo have been with that in- 
tent. The word or in the ſtat. of 
the 1 Fac. 1. c. 15. mult be read 

« and,” Fowler v. Padget, H. 38 G. 3. 

09 
16. In an action of covenant for Fa. 
on an indenture brought by the aſſig- 
nees of the leſſor (a bankrupt) the 
leſſee cannot plead. that the leſſor nil 
habuit in tenementis. Parker and 
ethers, Aſſignees of Steel a Bankrupt, v. 
Manning, E. 38 G. 3. 537 
17. A. and B. exchanged acceptances, 
and each party baving negotiated the 
reſpective bills became bankrupt; and 


= 


B's aſſignees were afterwards obliged | | 


to pay a dividend as drawer on the 


bills accepted by A., as well as to pay | 
— ; =: denture executed was void by the 


B's own acceptances. Ou. If: 4s cer- 
tificate is a bar to an action brought 
againſt him by B. 's aſſignees for mo- 
ney paid; & c.? Conoley, © Aſfgner of 
Peters v. Dunlop, E. 38 G. 3. 565 
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|- 


18. 4. ſold a ſhip to B. with a cove. 
nant that he had a good title, though 
in fact he had none. + Afterwards . 
became a bankrupt, and B. ſuſtained 
damage by paying the value of the 
ſhip to the true owner; held in an 
action on the covenant by B. agaiuſt 
A. ſtating the. ſpecial damage, that 
As certificate was no bar. Hamond 
v. Toulmin, E. 38 G. 3. Page 612 

9. A factor gave his acceptance to his 
principal for the amount of goods ſold 
on account, after a ſecket act of bank- 

ruptcy of the principal, but without 
notice to the factor; and after notice 
of the bankruptcy the factor paid his 
acceptance to the holder of the bill; 
held that the payment was protected 
by the 1 Jac. 1. c. 18. . 14. il. 
kins and another, Aſſignees of Cann, 

v. Caſey, T. 38 G. 3. 711 


BARON AND FEME, 


See EViDENCE, No. 3. 


1. The huſband cannot be Cog alone 
for the debt of his wife contracted 
before marriage. Mitchinfon v. Hew- 


ſen, T. 37 G. 3. 348 
BAR RAT RV, 

See INSURANCE, No. 11. 
tir e Bel e 

See War, No, t. | 
BILL IN EQUITY, - 

See EviDzxer, No. 1. 5 

BILLS OF EXCHANGE, AND 
-  PROMISSORY NOTES, 


See AEFIDAVIT TO Hop ro Ball, 
No. 4. PaymEnTS, No. 1. 


1 


1. No action can be maintained by the 
plaintiff on\a note gixen to him by 
the defendant as an apprentice fee 
with his ſon who was to be bound to 
the plaintiff, if it appear that the in- 


ſtat. 8 An. c. 9. for want of the in. 
ſertion of ſuch premium therein and 
a proper ſtamp in reſpe& of the ſame, 


although the plaintiff: did in fact 
; * e, 26 TRIP VL maintain 
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maintain the apprentice for ſome | 
time and until he abſconded. H. 37 
G. 9. 11% Page 121 
Where the drawers of a banker's 
check or inland bill of exchange iſ- 
ſued it nine months after it bore date 
upon a conſideration which afterwards 
failed as between them and the per- 
ſons to whom they delivered it, they 
cannot be permitted to object this cir- 
cumſtance in an action brought by a 
ſubſequent holder for a valuable con- 
ſideration and without notice; though 
by the general rule any perſon receiv- 
ing a negotiable inſtrument after it is 
due is deemed to have taken it upon 
the credit of the perſon from whom 
he received it, and ſubject. to the 
ſame equities as between him and the 
party ſued on ſuch inſtrument. Boehm 
v. Sterling, M. 38 G. 3. 423 
3. It is not neceſſary in a declaration 
on a bill of exchange to aver that the 
maker delivered it: it is ſufficient to 
ſtate that he made it. Churchill v. 
Gardner, E. 38 G. 3. 596 
4. In an action by an indorſee of a 
bill of exchange againſt the acceptor, 
the latter may call the payee as a 
witneſs to prove that the bill was void 
in its creation. Jordaine v. Laſhbrooke, 
E. 38 G. 3. 5 601 
5. If a broker draw on his employer 
for differences paid for him in ſtock- 
jobbing tranſactions, and the em- 
ployer accept the bill, and then the 


broker indorſe it to à third perſon ay 


after it is due, the latter cannot re- 
cover on the bill. Brown v. Turner, 
£7g8.Gry5 11105 6g 

6. A note, by which AH. promiſes to pay 

to the bearer 50/7, being the por- 
& tion of value as under depoſited in 
“ ſecurity for the payment thereof,“ 
may be declared upon as a promifſory 


note. ' Hauſſoullier v. Harifink, I. 38 
C. Ane de dn fo bases 56733 


BILL OF SALE, | 
See BankrupPT, No. 1, 2. Shir, 
Noi 1 NR 46 A. 8 1611 


11,4 L303 CHEESY TT $3017.19 772 
1. The foot guards may be billeted all 


| 


over the kingdom as well as the other 


| 
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troops. N. v. Calvert, T. 38 G. 3. 
"Page 724 
BOND. 
1. A bond ina penal ſum, conditioned 
for payment of a leſs ſum generally, 
without naming any day of payment, 
is payable on the day of che date; 
and if an ac ion be brought upon it 
the Court will refer it to the Maſter 
to compute principal intereſt and 
coſts, and on payment of the ſame 
ſtay che proceedings, under ſtat. 4 
Lin. c. 16. ,. 13. Farquhar Bart, v. 
Morrice, H. 37 Geo. 3. 124 
Intereſt is due on ſuch a bond, though 
not expreſsly reſerved. |, ö. 
A bond given to an individual condi- 
tioned to be void if the obligor (on 
the obligee's agreeing not to proſe- 
cute him) ſhould remove certain pub- 
lic nuiſances and not erect any others 
of the ſame kind, is good in law. 
4allowes v. Taylor, H. 38 G. 3. 


473 


2. 


3. 


B Y E- LAW, 


See PEVSICIA&NS, No. 2. 


1. A bye-law made by a company in a 
corporation to reſtrain the number of 
apprentices to be taken by any of the 
members is void. R. v. The Wardens 
of the Coopers? Company of Neweaſlle- 


pon Tyne, E. 38 G. 3. 543 
; C. ” 
inn NN AN 
See NAVIGATION, No. 1. 
CERTIFICATE OF REGISTRY, 


See Sure, No. 1. —n 
CERTIORARI. 

1. The Court quaſhed a certiorari, which 
vas ifſued before but not ſerved until 
after àa judgment on an indictment 
for a miſdemeanor. N. v. The Iuba- 
bitants of Seton, T. 37 G. 3 373 
2. After judgment the record can only 
be removed by a writ of error. . 
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-COGNOVIT, 


See PRAcTICE, No. 7. 


COLLIERY, 


See CovEN ANT, No. 4. 


COMMITMENT, 


tices is legal. R. v. Deſpard, 7, 38 
G. 3. Page 736 


COMMON. 

I. By a grant of all tithes ariſing ont 
of or in reſpect of farms lands, &c. 
the tithes ariſing out of and in reſpect 
of rights of common appurtenant to 
ſuch farms or Jands will paſs, 
Gwydir v. Jones, E. 38 G. 3. 641 

2. A right of common in groſs is a te- 
nement within the 13 & 14 Car. 2. 
N. v. The Inhabitants of Derſingbam, 
T. 38 G. 3. . 2571 


CONSIDERATION, 
See Annuity, No. 8. 


I. A bond given to an individual condi- 
tioned to be void if the obligor (on 
the obligee's agreeing not to proſecute 
him) ſhould. remove certain public 
nuiſznces, and not erect any others of 
the ſame kind, is gocd in law. Fal- 
lowes, v. Tayler, I. 38 G. 3. 475 


CONSIGNOR axp CONSIGNEE, 


See STOPPING IN TI RANSITU. 


 CONTINUANCES, 
See PLEADING, No. 13, 


er, 
See FRAuDs, No. 1. | 
CONVEYANCE; © 


See PRESUMETION, No. 1. 


| CONVICTION, 

ö I. A conviction mult contain an adjudi- 
cation, whether the puniſhment be or 

be not fixed by ſtatute. R. v. J. A. 

Harris, E. 37 G. 3. 238 


1. A commitment for reaſonable fo 


Lord | 


PRINCIPAL MATTERS. 


2. A conviction of a juſtice of peace 
having competent juriſdiction, upon 
which the plaintiff was arreſted and 
impriſoned, is till reverſed or quaſhed 
. concluſive evidence in favour of the jul. 
tice againſt whom an action of treſpaſs 
and falſe impriſonment was bronght, 
Strickland v. Ward, Winchefler Sun. 
4 1757 cor. Yates} P. 633, n. 


2 COPFYHOLD,. | 
See DESCENT, No, by 


COPYRIGHT. 

1. An author whoſe work is pirated be- 
fore the expiration of twenty-eipht 

years from the firſt publication of it 
may maintain an action on the caſe 
for damages agninſt the offending par- 
ty, although the work was not en- 
tered at Stationers-Hall, and although 
it was firſt publiſhed without the 
name of the author affixed. Beckford 
v. Hood, E. 38 G. 3. 620 


\;4+CORONERS. 

1. The coroners of franchiſes, that do 
not contribute to the county rates, are 
not entitled to the fees given by ſtat. 
25 E. 2. c. 29., or to any fees to be 

paid by the county. R. v. The Juf- 

. tices of W. R. Yorkſhire, M. 37 G. 3. 

52 


CORPORATION, 


See APPRENTICES, No. 3, 4. Byr- 


Law. . Max baus, No. 2. 


t. Semble that a corporation cannot 
make a fraternity. R. v. Cooper 
Company of Newcaſils-upon-Tyne, E. 

| 30 GC. 3. pe | 548 


CQ:8-T +3; 
See BankrverT, No. 6. DisconTiNU- 
ANCE, No. 1. 
No. 1. PRAcrick, No. 1. 


1. The proſecutor of an indictment for 


\- ſtopping a common footway, who had 
_ uſed it for ſome years before it was 


the meaning of 5 V. & M. c. II. 
J. 3. R. v. Williamſon, M. 37 C. 3. jp 
| | : 2. Co 


R. uLES OF Cour, 


ſtopped up, is a party grieved within * 


wi 


by that 


| 3. 72 
7. Juſtices of the peace at the . 


to order | - 


' 4. Collp ate due to the plaintiff who re- 


covers treble damages in an action on 


| ftat. 29 £7. c. 4. againſt the ſheriff 


for taking more than the fee allowed 
| Hawk on levying under an 
execution againſt the plaintiff's goods. 
Tyte v. Glode, E. 37 G. 3. | 
' Page 267 


3, Wherever an action is given to the 


party grieved by any act ſince the ſtat 
of Ghoucefler, he is entitled to coſts i 
he ſucceed, though he had no remedy 
before ſuch act. 15. 


trover, ſtating the converſion after 
the teſtator's or inteſtate's death, and 


fail, he mult pay the colts. Bellard v. | 


Spencer, J. 37 G. 3. 358 


5. The ſtat. 8 F 9 V. 3. c. 11., giv- 


ing colts in all ſuits of ſcire facias, 

does not extend to a ſcire facias to 
gal a patent proſecated in the name 

of the king, R. v. Miles, T. 37 G. 3. 
| 367 


6. The defendants in ſeveral actions on 


a policy of inſurance paid money into 
court, which the plaintiff took out 
without taxing the coſts at that time: 
afterwards they entered into the com- 
mon conſolidation rule, and the plain- 
uf was nonſuited in the action that 
was tried: ruled that the plaintiff was 
not entitled to the coſts in any of the 
actions up to the time of paying the 
money into court. Burſtall v. Hor- 
ner, T. 37G e ee 2 
eſſions have no authorit 
the colts of a proſecution for a miſde- 


meanor carried on under the direction 


of magiſtrates to be allowed out of 
the county rates. R. v. The Inbabi- 
oy EP Weſt Riding of Yorkſhire, | 


„ 1377 
8. To entitle an officer defendant to 


double coſts under the ſtat. ) Jar. 1. 
c. 5. there muft be a certificate of 
the judge who tried the cauſe {which 
may be Cranes: either at the trial or 
afterwards) that the defendant was 
ſuch an officer and that the action was 
brought againſt, him for ſomething 
done by thim in the execution of that 
oftice. Harper v. Carr, M. 38 G. 3. 


8 
Vor. VII. his 
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„ 
4. If an executor or adminiſtrator bring 


— 


5 
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E By a canal act the company were au- 
thorized to take certain lands for the 
purpoſes of the act on making certain 
payments either by annual rents or 
ſums in groſs, and the perſons from 
whom the land was to be taken: were 
empowered to diſtrain the goods of 
the company even off the premiſes in 
caſe of non-payment of ſuch ſums, 
An avowant ſtating a diſtreſs under 
this act of parliament is not entitled 
on obtaining a verdict to double coſts 
under the ſtat. 11 G. 2. c. 19. / 22. 
Leominſier Canal Company v. Norris, 
H. 38 G. z. Page 500 
10 In treſpaſs quare clauſum fregit if 
the defendant plead not guilty and a 
juſtification which does not make ti- 
tle to the land, upon which iſſues are 
joined which are found for the plain- 
tiff with damages under 40's. ſtill 
the plaintiff is entitled to full coſts. - ' 
Pedacll v. Kidde, E. 38 G. 3. 659 


COVENANT. 2 

1. In covenant on a charter- party of 
affreightment in which defendant co- 
venanted to pay ſo much for freight 
for * goods . at A., freight 
cannot be recovered pro rata iteneris 
if the ſhip be wrecked at B. before 
her arrival at A., though the defend- 

ant accepted his goods at B. Cooke 
v. Jennings, M. 38 G. 3. 381 


2. In an action of covenant for rent on 


an indenture hrought by the aſſignees 
of the leſſor (a bankrupt), the leſſee 
cannot plead that the leſſor nil habuit 
in tenementis. Parker. and others, 
Aſſignees of Steel a Bankrupt, v. Man- 
3. 4. ſold a ſhip to B., with a covenant 
that he had a good title, though in 
fact he bad none. Afterwards. A. be- 
came à bankrupt, and B. ſuſtained 
damage by paying the value of the 
ſhip to the true owner ; held in an 
action on the covenant by B. againſt 
A., ſtating the ſpecial damage, that 
s certificate was no bar. Hams 
v. Toulmin, E. 38 Geo, 3. 612 
4. The leſſce of a coal- mine covenanted 
to pay a moicty of all ſuch ſums of 
money as the coals there raiſcd, ſhould 


Fell for at the pil's mouth e held that 
5 4 30 he 


\ 
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, ny f part a of d. Harman v. Morgan, H. 3 Pag. 


_= Jew: « produced 
1 Gerrard v. 2 . A feoffment and refeoffment 115 


— Park T. 38 G. 3. . Pp | the line of deſcent. ißt, tog 
| DE V 1 Eo. 
: COUNTY PALATINE, | 2 Linrrariox. 
Ste Tara, No. 2. W * 
r 1. eviſe to an in in ventre 
| coucry RATE, ſa mere for life in caſe, i Wat io. ould be a 
See Coroner, 5 ſon, remainder to ſuch ifſue m ale or 


the deſcendants of ſuch iſſye male of 
7% Juſtices of the peace at the Quarter} ſuch child as at the time of his death 
Seſſions have no authority to order] . ſhould be his heir at law, and in caſe 
the coſts of a proſecution for a miſ | at the time of the death of ſuch child 
demeanor carried on under the direc-| there ſhould be no ſuch iſſue male nor 
tion of magiſtrates to be allowed out | any deſcendants of ſuch iſſue male 
of the county rates. N. v. The In-] then living, or in caſe ſuch child 
habitants of +4 wy o Riding of York-| ſhould not be a ſon, then over; the 


Hire, M. 38 G 35777 limitation over is not too remote to 
| = FL | take effect. Long v. Blackall, H. 105 
COURT ROLE... |: 3. 

See InsrxCTION, No. 1. 1212. An executory deviſe is good, of it 
EC Hy muſt neceſſarily happen within a life 
CURTESY, | or lives in being and twenty-one years 

See TEXANT IN Tart, No. 2. and the fraction of another year al. 

| | lowing for the time of geſtation. | 

DAMAGES, 5. 10 
Ser New Txt, No. 1. 3. Deriſe to J. and her keirs and if fhc 


| died without iſſue then ſhe was ena- 
DEATH OF. DEFENDANT a bled to diſpoſe of the eſtate by will or 


See JUDGMENT, No. 1. deed, and for want of ſuch iſſue and 
| direction, &e. then to the deviſor's 
D E E D, | ht heirs ; held that 4. who had 
See LIMITATION. | if took an eſtate · tall. Dee d. M. 
| v. Rivers, E. 37 G. 3 5 
DES CE N „ 4. 4. having "three nenen B 
See SErSIN, No. 1. | and D. by wil pork a ſmall 1150 
to B. and , „ and then gave a 


1. A. ſeiſed in fee of a copyhold of in- | hold” eftate to D. i but if ſhe died 
| heritance by deſcent exparte 'materna | without having child or children” then 
| ſurrendered to the uſe of himſelf for } © to B. and after her to her child or 

= life, remainder to ſuch perſons and children; - D. had a child who 
for ſuch eſtates as he ſhould by deed | died i in he life. time; held that D. 


or will atteſted by three witneſſes ap- | took the abſolute intereſt i in the term, 

point, remainder in default of appoint- | and conſequently 'that ſhe mig igt dil- 

ment to himſelf in fee: afterwards | poſe of it by wi Weakly d, A 7 
be mortgaged and ſurrendered to the | v. Rugg, T. 37 G. 3. 322 8 
uſe of the mage in fee; who | 5. Where after a deviſe to one for liſe 5 
upon repayment of the principal and | the devifor limited the eſtate to tru{- P 
intereſt ſurrendered to the mortgagor: | | tees and their heirs in truſt to preſerve N 
held that the line of deſcent was contingent remainders and to permit 7 
thereby broken, and that the eſtate | | the tenant for life to take the profits 8 
deſcended to the paternal heir. Doe with remainder over on hisdeceale;ant f 


6. A. ſeiſed in fee, by marriage articles 


though he took back a fee by the 


conſiſtent. with the proviſions of the 


and that the ſettlor took back the fee 


7. A. by will deviſed all his ſreebold and 
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he afterwards gave other eſtates for 
tives with ſeveral remainders over, and 
after each eftate for life he interpoſed 
the ſame eſtate to truſtees and their 
heirs; held that this ſhewed his in- 
tent to be, that the eſtates to the truſ- 


tees ſhould be confined to the lives of | 
the ſeveral tenants for lives, and con- 


ſequently that thoſe in remainder 


took legal eſtates, there being no| 
other circumſtances in the will to ſhew | 
_ Jeontrary intent. 


| Dre d. Compere v. 
Hicks, M. 38 G. 3. Page 433 


agreed to ſettle his eftates ſo as to ſe- 
cure his intended wife's jointure, and 
the portions of younger children, and 
ſubje& thereto upon his eldeſt fon in 
tail male; then he deviſed thoſe eſ- 
tates in fee in caſe he had no iſſue, and 
ſubjet to any jointure he might 

Te; and afterwards conveyed them 
wy leaſe and releaſe to truſtees, and 
their heirs, in purſuance” of the arti- 
cles, in truſt for himſelf in fee, till 
the marriage, and afterwards for the 
various Lay mer of the marriage arti- 
cles, and for default of iſſue of the 
marriage, and ſubject to a term for 
ſecuring the jointure, to the uſe of 
himſelf in fee: he afterwards married 
and died without iſſue: held that the 
deed of ſettlement whereby he de- 
parted with the whole eſtate” deviſed 
operated as a revocation of the will, 


fame inſtrument, and though it was 


will: and that it made no difference 
that with reſpe& to one of the eſtates 
the conveyance in fee to the truſtees 
was merely for the purpoſe of creating 
a term to ſecure his wife's jointure, 


again ſubjeQ to that term. Gootltitle 
d. Holford v. Otauay, MH. 38 G. 3. 399 


copybold lands, &c. in truſt for certain 


purpoſes, and afterwards purchaſed 


new lands; and then made a codicil, 
whereby after reciting that he had 
deviſed all his freehold and copyhold 
to the truſtees named, he revoked the 
ſame ſo far as related to two of the 


2— 


—— 


lands, &ec, to the other truſtees upon 
the ſame truſts ; and concluded with 
declaring the codicil to be part of his 
will. Held that ſuck a republication 
of the' will would not operate to paſs 
the after-purchaſed lands, Lady 
Strathmore v. Bowes, H. 38 G. z. 
Pape 482 


3. 4. by will bequeathed to his wife 


(beſides ſome other legacies) a leaſe- 
hold eſtate at N. for her life, aud a 
leaſchold eſtate at V. to B.: and by 
his codicil he directed that the be- 
queſts to his wife in his will ſhould 
be in full of all claims ſhe ſhould be 
entitled to on his real or perſonat eſ- 
tate except the eſtate for life of his 
wife in the premiſes at JF. : held that 
the wife was not thereby entitled to 
the eſtate at V.; it being clear that 
M. was put by miſtake for B. Sker- 
ratt v. Oakley, H. 38 G. 3. 492 


9. Under a deviſe te 4. and the heirs of 


her body for ever as tenants in com- 
mon and not as joint-tenants, and in 
caſe A. die before twenty-one or witb- 
out leaving iſſue of her body then to 
B., held that A took an eftate-tail. 
Doe d. Candler v. Smith, E. 38 G. 3. 


331 


10. Under a bequeſt of a term of years 


© to 4. and the heirs of his body and 
de to their heirs and aſſigns for ever, 
& but in default of ſuch iſſue then 
t after his deceaſe to B. and his 
« heirs,” the limitation over to B. io 

ood by way of executory deviſe. 

ilkinſon v. South, E. 38 G. 3. 555 


11. Under a deviſe to 7. F. and tus 
heirs, for ever, and in caſe he ſhould 


depart this life and leave no iſſue, then 
to ZE. M. and S. or the ſurvivor or 
ſurvivors of them ſhare and ſhare 
alike, the deviſe to E. M. and S. is a 
good executory deviſe. Roe d. Sheers 
and others '. Jeffery and others, E. 
38 G.3. 589 


12. 4. Jeviſed two houſes to his wite 


Uuſtees-named, and deviſed his /aid | 


for life, and willed that on payment 
of a ſum of money to the wife by 
B. (one of his ſons) B. ſhould ſhare 
equally alike with the reſt of his 
brothers and ſiſters C., D., and E.; 


ard if any of his children ſhould die, 
then the ſhare. of him or her qhould 
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go amongſt the ſurvivors: held that 
the children B., C., D., and E. took 
only eſtates for life under the will. 
Goodtitle d. Richardſon v. Edmonds, 
F. 38 . 3. Page 635 
13. A devile of lands to truttees and 
their heirs upon truſt to vermit a 


feme covert to receive and take the 


rents and profits during her life, for 


her fole and ſeparate uſe, and after | 
her deeraſe to the uſe of the firſt and 


other ſons of her body, then to the 


daughters as tenants in common, with | 


other like limitations to other femes 


coverts, veſts the legal eſtate in the 


- truſtees. Horton v. Horton, E. 38 
G. 3. 652 
+ DISCONTINUANCE. 


1. Though the plaintiff diſcontinue on 
the common rule on payment of coſts, 
he is not liable to an attachment for 
non-payment. Stokes v. Woodeſon, M. 

6 


37 C. 3. 
| DISTRESS, . 
See Cos rs, No. 9. LaxpLokD AND 
TENANT, No. 3, 4, 5. Orriexx, 
No. 15 


x. Oc wanant of diftreſe for the amount 


of ſeveral duties impoſed by different 


Acts of parliament, each giving a power 
of diſtreſs, is legal. Patchett v. Ban- 
croft, Trin. 37 G. 3. (£5 $07 

2, The judgment of the commiſſioners 
of land-tax' on appeal is concluſive in 


an action of treſpaſs brought againſt 


the officer for levying under a warrant 
of diſtreſs. ib. 


3. A tenant holding over after the ex- 
piration of his term cannot diſtrain 
the landlord's cattle which were put 
upon the premiſes by way of taking 


poſſeſſion. Taunton v. Cgſlar, M. 
38 G. 3. 431 
E. 
EJ ECTM ENT. 


See PRESUMPTION, No. 1, 2. LAx p- 


LORD AN D TENANT. NoTICE 10 


'QUITs 3 


PRINCIPAL MATTERS. | 


1. In ejectment the legal title muſt pre- 
vail. Goodtitle d. Jones v. Jones, M. 
37 G. 3. Page 47 

2. The court will not ſtay the proceed. 


ings in an ejectment brought by a 


mortgagee againſt a mortgagor on 
the latter paying principal intereſt 
and coſts, if the latter has agreed to 
convey the equity of redemption to 
the mortgagee. Gooadtitle d. Tayſum 
v. Pope, E. 37 G. z. 185 
3. The leſſor of the plaintiff in eject- 
ment muſt prove the defendant in 
poſſeſſion of the premiſes which he 
ſeeks to recover, although the defen- 
| dant has entered into the general con- 
ſent rule to confeſs leaſe entry and 
ouſter. Goodright d. Balch v. Rich, 
7. 37 G. $- 3 
4. Where tenant for life levies a ſine, 
though it is no bar to thoſe in re- 
mainder, yet it feems that a remain- 
der-man muſt make an actual entry 
before he can maintain an ejectment. 
Dee d. Compere v. Hicks, M. 38 G. z. 
| 3 3 
5. And where an entry is neceſſary the 
demiſe muſt be laid after it. ib. 
6. In ejectment againſt ſeveral tenants, 
the name of each was prefixed to the 
notice ſerved on him; and held only 
one rule was neceſſary on motion for 

| judgment againſt the caſual ejector. 
Roe d. x. v. Roe H. 38 G. z. 

5 | 127 

7. An actual entry is neceſſary to avoid 
a fine, and the party ſo avoiding it 
cannot lay his demiſe in an ejectment, 
or recover the meſne profits that ac- 
crued before ſuch entry. Lee Com- 
pere v. Hicks, T. 38 G. 3. 727 


ERROR. 
1. In an action on the + Fac. 1. c. 15: 
4 11. & 12. and 5 G. 2. c. 30. / 29. 
y aſſignees of a bankrupt againſt one 
convicted of falſe ſwearing to a debt 


under the commiſſion, to recover 
double the ſum ſo ſworn to, it is ſub 


| ficient to ſtate the conviction of 
defendant on the indictment, and no 
advantage can be taken of any deſect 


Holmes and others, Afignees of B 
4 Bankrupt, v. Walſh, H. 38 * 


2. 80 


| | in that judgment ; fe writ of _ 


indictment) merely becauſe it ſtates 


| 4. In an action of treſpaſs againſt the 


S ED EO IO SD TEENY 
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2.50 the Court will not quaſh a return | 
to a mandamus ( which directed an in- 
ferior Court to give judgment on an. 


an erroneous judgment given below: 
but a writ of error mult be brought 
to reverſe that judgment. R. v. The 
Juſlices of the M. R. of Yorkſhire. 
Page 467 


EVIDENCE, 
de INFORMATION, No. 4, 5. Prrap- 
mc, No. 5. 6. TresPass, No. 2. 
int ow. a 


1. A bill in chancery is no evidence of 


the facts contained in it, not even of 
thoſe on which the prayer of relief is 
founded. Doe d. Bowerman v. Sy- 
bourn, M. 37 G. 3. 2 
2. Except in the inſtance of a bill filed 
by an anceſtor, which may be evi- 
dence of a family pedigree therein ſet 
forth. Taylor v. Cole, cor. Lord 
Kenyon, Fil, 1789. cited 26. n. (a). 
3. A recovery in ejectment againſt the 
wife cannot be given in evidence in 
an action againſt the huſband and 
wife for meſne profits. Denn v. White, 
H. xy G. 3. 112 


ſheriff for the wrongful act of a bailiff, 
it is not enough (in order to affect 
the ſheriff) to prove that he is a ge- 
neral bailiff, and had given a bond of 
indemnity to the ſheriff as ſuch, and 
to prove a copy of the warrant under 
which he entered and ſeized the plain- | 
tiff's goods: but the privity between 
the bailiff and the ſheriff muſt be 
eſtabliſhed in the particular tranſac- | 
tion on the beſt evidence, by proving 
the original warrant of execution 
from the ſheriff to the bailiff, or at 
leaſt by proving notice to produce it, 
ſo that in caſe of its not being pro- 
duced ſecondary evidence of its con- 
tents may be let in, Drake v. Sykes, 
Bart. H, 37 G. 3. 113 
| 5. Parol evidence may be let in to ex- | 
plain a latent ambiguity in a will or 
codicil, Lord Walpole v. Earl Chol- 
mondeley, H. 37 G. 3. — 138 
| 6. But where the devilor made one will 
in 1752, and another in 1756, with | 
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out diſpoſing of his perſonalty, and 
by a codicil ernie that by his 14 
will dated in 1752 he had made no 
diſpoſition of his perſonalty) diſ- 
poſed of his perſonalty and ap- 
pointed executors, it was ruled that 
chere was no latent ambiguity ſo as 
to let in parol evidence to, ſhew that 
the teſtator intended by the codicil to 
confirm the will of 1756, and not to 
republiſh that of 1752. Page 138 
7. The plaintiff's agent ſhewed to the 
defendant, an underwriter, the cap- 
taia's proteſt containing an account 
of the loſs of the ſhip inſured, de- 
manding payment : held that this did 
not entitle the defendant to read the 
proteſt in evidence in an action on 
the policy. Senat v. Porter, H. 37 
G. 3 158 


8. An inftrument executed abroad and 


witneſſed by a foreigner refiding there 
may be proved by evidence of the 
handwriting of the witneſs and of the 
contracting party, but not by the lat- 
ter alone. Barnes v. Trompowſky, E. 


37 G. 3. 205 


9. Every inſtrument, to the ſigning of 


which there is a witneſs, ſhould be 
proved by that witneſs, if living, or 
by proving the. handwriting of the, 
witneſs in caſe he is domiciled in a 
foreign country or in caſe he cannot 
be found ſo that there. may be a pre- 
ſumption of his death. 735, 266 
10. In treſpaſs the defendant may giye 
evidence of title under the general 
iſſue. Dodd v. Kyffin, T. 37 G. 3. 
5 „ 35+ 
I1. In treſpaſs for breaking and enter- 
ing the plaintiff's cloſe and raking his 
goods, the defendant may juſtify un- 
der a ſufficient legal proceſs, if he 
had it in fact at the time, although 
he declared then that he entered for 
another cauſe. Crowther v. Ramſ- 
Bottom, E. 38 G. 3. 654 
12. The defendant may give in evidence 
the declarations or admiſſions of the 
plaintiff on the record to defeat tlie 
action, although ſuch plaintiff appear 
to be only a truſtee for a third perſon. 
Bauerman v. Radenius, T. 38 C3. 
3 
Craib V. D' Aetb, . 30 E. 3+ 670, ns, 
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EXCISE, | 


1. After the duties of exciſe are charged 
on waſh made for extracting ſpirits by 
26 G. 3. c. 73. if any part of the 
waſh is loft by accident, the manufac- 
turer cannot be relieyed from the re- 

| - aps proportion of the duty, as 

or an overcharge. R. v. B. Sikes, 
M. 37 G. 3. Page 56 


EXCOMMUNICATION, 

1. A writ de excommunicato capiendo 
ſtating that the defendant was excom- 
municated in a cauſe of ** defamation 
and ſlander merely ſpiritual” is good. 
R. v. Payton, H. 37 G. 3. 153 
2. If the ſentence of the greater, inſtead 
of the leſſer, ex communication be pro- 
nounced it is only a ground of ap- 
peal : this court will not quaſh a writ 
de excommunicato capiendo for that 
objection. ib. 
3. It is not neceſſary that the defendant 
ſhauld be reſident in the dioceſe at 
the time of the excammunication ; it 
1s ſufficient if he were there at the 
time of the citatian. 


EXECUTION, 
Ser JunDGuenT, No.1. 


1. If a plaintiff eqnſent to the defend- 
ant's bei g diſcharged out of execu- 
tion on his undertyking to pay at a 
future day, he capnot afterwards ſue 
out any execution on that judgment 
in the event of the defendant's not 
fulfilling his undertaking. Tanner v. 
Hague, M. 38 G. 3. 420 


' EXECUTOR AND AD MINI. 
STRATOR, T0 
See CosTs, No. 4. 


1. If an arbitrator 1 4 e | 


between 4. and B. adminiſtrator 
award that B. ſhall pay a certain ſum 


as the amount of 4.'s demand, B. 


cannot afterwards object that he had 
no aſſets, but may be attached for 
non- pay ment. Warthington v. Bar- 
low, Adminiſlrattix, M. 38 C. 3. 453 


EXECUTORY DEVISE, 
Se Davis, No. 10, 4h . 


F. 
FACTOR, 


Ses SET-OFF, No. 1. 


F AR M. 
See Grant, No. 1. 


FEES, 
See Horipdays, No. 1. 


FEM E, 


See BARON AND FEME. 


8 FIN E. 

I. Where a tenant for life levies a fine, 
though it is no bar to thoſe in re- 
mainder, yet it ſeems that a remain- 
der- man muſt make an actual entry 
before he can maintain an ejectment. 
Doe d. Compere v. Hicks, 11. 38 G.. 

5 Page 433 

2, An aQual entry is neceſſary to avoid 
a fine, and the party ſo avoiding it 
cannot lay his demiſe in an ejectment, 
or recover the meſne profits that ac- 
crued before ſuch entry. Lee Con- 


J. Pere v. Hicks, T. 38 G. 3+ 9 727 


FOREIGN SENTENCE, 
See INSURANCE, No. 123. 


F ORFEITURE, 
See PLEADING, No. 5, 6, 


FRAUDS, 
See SeTTLEMENT—by renting 101. 4 
year, No. 3. 


1. A ſale of goods for more than 10/. 
by ſample in one place te be after 
wards delivered at another is withu 
the ſtatute of Frauds, if no part af 
the goods contracted for were del 
vered, nor any thing given by the 
buyer to bind the bargain, nor any 
8 ow - _ 
oper v. E. . 37 G. 3. 
2. The Pak. on 9h 2 
c. 3. J 13. 15-, was made to protec? 
3 Mae v. Langnead, ul, 


FRAUDS (Statutes 


1. A parol promiſe to pay 2 


2 


hay” 


another and alſo to do ſome other 

| thing is void by the ſtatute of Frauds. 

| Chater v. Bec 
FREIGHT, 

In covenant on a charty-party of af- 
freightment in which defengant cove- 
nanted to pay ſo much for freight for 

goods delivered at A., freight 
cannot be recovered pro rata ileneris 
if the ſhip be wrecked at B. before 
her arrival at A., though the defend- 
ant accepted his goods at B. Cool 
v. Fennings, M. 38 G. 3. 381 

. The inſurer on freight agreed to re- 
turn part of the premium © if the 
« ſhip ſailed with convoy and arri- 


td 


6 ved;?? held that the aſſured were 


entitled to that return the ſhip having 
failed with convoy and - arrived, 
though ſhe had been captured and re- 
captured, and the aſſured had been 
obliged to pay for ſalvage. Aguilar 
v. Rodgers, 1 38 C. 3. | 421 


—_— * 
9 


1 
AME LAWS, 
See IxreRMAT ION, No. 2, 3, 4. 
_ GAMING, 
See ABATEMENT, No. 3, 


GRANT. 


1. By a grant of all tithes ariſing out 


of or in reſpect of farms, lands, &c. 
the tithes ariſing out of and in re- 
ſpect of rights of common appurte- 


nant to ſuch farms or lands will paſs. 
Lord Gwydir v. Foakes, E. 38 8 
7 ES”, 43 
2. Ars, 
See INSOLVvenT DEBTOR, No. 1. 
19 wht c UARDS, | 
Cee BILLETTIXG, No. 1. 
— — noe enennnne en  nnr nn 


H. 


„ HABEAS CORPUS, 
He Barr, No. 5. = 


” The maſter cannot ſue out a habeas 


„E. 3) G. 3. P. 20 


| 


, 


corpus to bring up an apprentice im- 

reſled to be diſcharged, though the 
apprentice himſelf may. R. v. Ed- 
wards, T. 38 C. 3. Page 745 
See further. Imprſi, No. 3. 


H E I R, 


See DESscENT, No. 1, 2. 


HIGHWAYS, 
See AyPEaAL, No. 1, 2. 


I. The magiſtrates are not bound to 
appoint ſurveyors of the highways 
from the liſt of perſons returned to 
them under ſtat. 13 G. 3. c. 78. if 
in their opinions the perſons named in 
the liſt are not qualified: but they 
may appoint other perſons of the pa- 

riſh who are qualified, R. v. Bald- 
win, H. 37 G. 3. 1169 

2. Under a turnpike act the truſtees 
had power to turn roads through pri- 

vate grounds, making ſatisfaction to 
the owners; and if they could not 

agree, they were enabled on giving 
notice to the owners to ſummon a 
jury to aſcertain the damage and to 
order ſuch ſum ſo aſcertained to be 
paid to the owners: an inquiſition of 
the jury and an order of the truſtees 
under the above act were quaſhed, 


becauſe it did not appear on the face 


of the proceedings that any notice had 
been given to the owners of the land. 
R. v. Bagſhaw, T. 37 G. 3. 363 


| HOLIDAYS, 

1. The 29th of May is not a holiday in 

any of the law offices, and conſequent- 
ly no officer can take an extraordinary 
fee for buſineſs done on that day. 
Pater v. Croome, T. 37 G. 3. 336 

2. The only allowed holidays are Can- 
alemat, the Aſcenſion, and St, John 
the Baptiſt. | Us "7 = 


| HOPS, 
Jie Tirnks, No. 1. 
HUND RE DP. 


1. The hundred are not liable in an 


action for damages brought by the 
perſon injured by a mob beginning to 
pull down his houſe, 8c., unleſs the 
riot be of ſuch kind as to amount to 


| 


304 felony 
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L 


| 5 2115 publiſhing the pattern, ) was 


5" TMPARLANCE, 


the 


- 


"Reid v. Clarke and another, H. 
_— Page 496 
2. In that caſe the breaking of the 
' plaintiffs windows by a mob becauſe 
ke would not illuminate his houſe on 
a particular occaſion was held not to 


be within the act. | ib. 


felony within the 1 G. 1. fl. 2. 6. 1 


. — ” —_— * 


J. 


t. 
See As$SUMeziT, No. 2. 


L 


1. In, an, action on the 34 G. 3. c. 23. 
DN pirat ing a pattern for printing cal- 


lico the, omiſſion of an averment in 


the declaration, „that the day of 
„% firſt publiſhing the pattera was 
„ printed at each end of the piece of 
& callico,” (which together with the 
name of the proprietor 1s N by 
„that ſtatute, the monopoly being li- 
mited for three months from the day 


holden to be aided. by verdict; it 
being ſtated, in, the declaration that 
a . the pattern 
1 E h 
day & the firſt publiſhing thereof, and 
5 21 the plaintiffs were entitled to have 
the ſole right of printing the ſame, &c. 
Macmurdo v. Smith, A. 38 G. 3 


"4 | TENT; I 

2. If a local action be brought and ed 
in a wrong county, the defect is aided 
after verdict by 16 & 17 Car. 2. c. 8 
1 A. Mayor, ic. of London v. Cole, 


E. 38 G. 3. 583 


dee Paserjex, No. 19. 


ess. 
I; The ſtat. 6&7 V. z. c. 18. /. 19. 
„allowing the maſter of a collier to no- 
minate two ſeamen free from being 

impreſſed is no longer in force. Ex 
parte Gallile, T. 38 G. 3, 673 
2. If En apprentice be impreſſed into 
eaſer ice, the maſter cannot ſue 
. "out an habeas corpus to bring him up 


d be diſcharged, though the appren- 


_ evithin the term of three months from the 
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tice may. R. v. Edwards, T. 38G. 3. 
n 

3. But the Lord Chief Juſtice may iſſue 
a a warrant to bring him up on the ap- 
plication either of the maſter or the 
apprentice. _ - il. 


| INDICTMENT, 
See PLEADING. PERjuRyY, No.1, 2, ;. 
CERTIORARI, No. 1. 


1. An indictment or information for a 
| libel need not charge the offcnce to 
have been commicted vi et armis, or 
allege that the libellous matter i; 
falſe. R. v. Burks, M. 37 G. 3. 4 
2. On an indid ment for a nuifance in 
erecting a wall acroſs a road (not for 
continuing the nuiſance) it is not ne- 
ceſſary to adjudge that the nuiſanee 
be abated. Semb. R. v. the Juſlicei 
of the W. R. of Yorkfhire, H. 38 G. 3. 
1 


INFORMATION, 


See Ix DIcTMENT. 


1. The Court will grant a rule nj for 
a criminal information at the end of 
a term againſt a magiſtrate for mal- 
practices durisg the term, but not for 
any miſconduct before the term. R. 
v. C. Smith, M. 37 G. 3. 89 
2. It is no objection to an information 
on the game laws that it is not gui 
tam. R. v. W. Lovet, H. 37 G. 3. 153 
3. On an information on the game laws, 
charging the defendant with keeping 
and uſing a dog and alſo a gun on the 
ſame day, he can only be convicted in 
one enalty. ih. 
4. If the evidence be given on the ſame 
day that the defendant appeared and 
pleaded, it will be intended that the 
evidence was given in his preſence. ih. 
5. A magiſtrate ſhould ſtate all the evi- 
dence in the conviction, and not 


merely the reſult of it. ib, 


6. When a ſtatute creates a penalty, 
and ſays that one moiety fhall be to 
the uſe of the king and the other to 
a common informer, the king may 


filed in B. R. by the Attorney Gene; 


—— 


ral, unleſs a common ipformer bat 
N | : com; 


ſue for the whole by an information 
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commenced a 4 tam ſuit for the pe- 


nalty. R. v. Hymen, E. 38 G. 3. 


Page 536 


INQUIRY, Wr# , 
See PrAcTiICE, No. 16, 17, 18. 


INSOLVENT DEBTOR. 

1. A note for groats muſt be ſigned by 
all the creditors; if it be not, the 
defendant is entitled to be diſcharged, 
though he has received ſome pay- 
ments under it. N. v. Wilkinſon, H. 
37 G. 3. 156 
2. The infolvent act 34 G. 3. c. 69. 
does not diſcharge the perſon of an 
inſolvent (who is entitled to the be- 
nefit of that act) from the payment 
of the arrears of an annuity becom- 
ing due after his diſcharge on @ cove- 
nant made before the act. Marks v. 
Upton, T. 37 G. 3- „ 


$4. Inſolvent debtors petitioning under 
the Lords? act 32 G. 2. and ſubſe- 


quent acts for their further relief ſhall 
be brought into court during term 
time on Mondays and Thurſdays only. 
Reg. Gen. H. 37 G. 3. 454 
. The notes for the weekly payments 
of 3.5 6 d. under the Lords? act muſt 


be 1 amped, Pitman v. Haynes, V. 
38 G-3. | 530 
Sed contra in Tehell v. Caſey, T. 
o „ 
INSPECTION OF COURT 
r 


1. A frechold tenant of a manor has no 
right to inſpect the court rolls, unleſs 
there is ſome cauſe 8 in 
which his right may be involved. 
R. v. Allgood, T. 38 G. 3. 746 

INSURANCE, 

See Evidence, No, 7. 3 

I. A failor cannot inſure either his wa- 

ges, or any thing that he is to re- 
ceive at the end of the voyage in lieu 
of wages, e. g. ſlaves, Webller v. De 
Taſtet, H. 37 G. 3. 15 

2. Nor can he recover the value of ſuch 
tbing in an action againſt his 1 * 
for negligence in not procuring ſuch 
inſurance. a ib, 


3. The aſſured cannot recover on a po- 


licy of aſſurance, unleſs they equip 
the ſhip with every thing neceſſary to 
her navigation during the voyage; 
and therefore they cannot recover if 
there be no pilot on board. Law v. 


Hollingſworth, H. 37 G. 3. P. 160 


4. Whether it be neceſſary to tlie right 


of the aſſured to recover that, in na- 
vigating up the Thames, there ſhould 


be a pilot on board qualified accord- 


ing to the directions of the flat. 5 
Q. 2. . 0 2a. ib. 
5. The aſſured cannot recover on a po- 
licy of inſurance unleſs they make a 
full diſcloſure of all the circumſtances 
of the intended voyage, even with re. 


ſpe& to the track the ſhip inteads to 


take. Middlewood v. Blalet, H. 
37 G. 3. 162 
6. By ſtat. 31 G. 3. c. 54. / 7. for 
regulating the A/rican flave- trade it is 
neceſſary that the certificate of the 
captain's having ſerved as that act re- 
quires ſhould be atteſted by the owner 
or owners of the ſhip or ſhips in 
which the ſervice was performed: and 
the aſſured cannot recover on a polic 
on a ſhip whoſe captain has not rel 
a certificate. Farmer v. Legg, E. 
7 G. 3. 3 186 

7. If an inſurance be effected on frui 
and the policy contain the uſual me- 
morandum * corn fruit &c. war- 
6 ranted free from average unleſs ge- 
„ neral or the ſhip be ſtranded,” and 
the ſhip be in fact ſtranded in the 
courſe of the voyage, the underwri- 
ters are liable for an average loſs ariſ- 
ing from the perils of the ſeas, though 
no part of the loſs ariſe from the act 
of ſtranding. Burnett v. Ken/ingtong. 
E. 37 G. 3. 210 
8. A company of ſhip-owners engaged 
to inſure each other's ſhips, and co- 
venanted ſeverally, and not jointly, to 
pay a certain ſum in caſe of loſs in 
proportion to their reſpective ſhares, 
but in caſe of the inſolvency of any 
one of the members, all the others 
were to be reſponſible : held that this 
contract was void by the fat, 6 G. 1. 
c. 18. / 12. Lees v. Smith, T. 37 

| 855 3 


G. 3. 
|; q 9.11 


PER 


9. If che credit of any company (ex- 


-cept the Royal Exchange Aſſurance 
Company and the London Aſſurance 
Company) be in any event pledged in 
a contract of inſurance, the contract 
is void by that ſtatute. 76. P. 341 
10. The inſurer on freight agreed to re- 


* 


turn part of the premium * if the 
«4 ſhip ſailed with convoy and arri- 


4% he, held that the aſſured were 


entitled to that return, the ſhip hav- 


ing failed with convoy and arrived, 
though ſhe had been captured and re- 
captured, and the aſſured had been 
obliged to pay for falvage. Aguilar 
v. Roagers, MM. 38 E. 3. 421 
11. A deviation of a veſſel from the 
voyage inſuted through the ignorance 
of the captain or from any other mo- 
tive not fraudulent, though it avoids 
the policy, does not cobſtitite an act 
of barratry. Phyn v. Royal Exchange 
Hſfurarice Company, H. 38 Geo. 3. 
| . d 
12. In an action on a policy of 55 
ance on goods warranted Amteritan on 
board a ſhip from London to Virginia, 
- a ſentence of a ſoteigu court; which 
| after reciting that foraſmach as 
s the true deſtination of the veſlel 


ce -was for the Engi/b iſlands, having 


£6: been hired and loaded at London, 
, and having on board eighty barrels 
. « of gunpowder, declares the ſhip 
„% and cargo 2 


eial grounds aſſigned for the ſentence 
do not neceſſurily lead to ſuch a con- 
: clufion+ Calvert v. Bovill, H. 38 


ogg ff? 51 | WE) | 23 
1 By the ſefitenice of a French 1 
' _ of admiralty it appeared that the ſhip 

: infored/” varranitd American, had 
been condemned as enemy's property 


for want of 2 on board a role 
 Ptquipnge or liſt 6f the crew, fuch as | 


is required by 2 marine 6rdinance of | 
. - France; aud adjudged by the court | 

there tobe requiſite within the mean- | - 
ii of ile | treaty of commerce be- 


_ 1, . tween Hanes and Amerisa; held to 
- be. Conthifive evidence againſt the 
warranty of 


IIA. 


— 


— 


— 


— — — 


— 
. 


2. 
good” prize,” is not | 
eoncluſtve evidence againſt the war- 
tam y df neutrality; becauſe the ſpe- 


G. 3. f 


| 
: 


* - 4 


— 


neutrality, though in | -- 
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fact the ſhip was American. Geyer v. 
Aguilar, 7. 38 G. 3. Pape 681 
14. A warranty in a police of inſurance 
that the ſhip is American property, 
means that the ſhip is Cited to all 
the privileges of an American flag; 
and if ſhe have no paſſport on board 
(which is required by treaty between 
France and America) the warrinty is 
not complied with, and the aſſured 
cannot recover againſt the under- 
writer; though in fact the ſhip ſuffer 
no inconvenience in the voyage from 
the want of the paſſport, b. v. 
Parker, T. 38 G. 3. | 


| 705 
INT ERES T, 
See Bond, No. 2. 


JOINT aw» SEVERAL, 
Sie AAA b, No. 6. | 


JUDGMENT. 
1. A judgment figried in any part of the 
term of the Tubſequent vacation re- 
lates batk to the firft day, of the term, 
notwithſtanding the death of the de- 
fendant before judgment actually 
_ ſigned ; arid an execution agaiiilt the 
defendant's gu may be taken out 
upon it; teſtell the firſt day of the 
term. Bragner v. Langmead, M. 37 
G. 3. 15 2 20 
But if the execution be not teſted 
until after the defendant's death, i 
is irtegular. 15. . 


JUDGMENT r #« Caſe. a Nonſuii. 
1. The plaintiff in a gui iam action on 
the ſtat. J Ge. 2. c. S. withdrew his 
record; 1 the broker who ne 
gotiated the illegal contract for ſtock 
refuſed to give evidence for fear of 
ſubjecting ileff 0 à penalty on the 
ſame act; this was holden to be a 
. ſufficient reaſon for diſcbharging a rule 
for judgment as in caſe of a nonſuit 
for not proceeding to trial, though 
the witneſs liability to be ſued would 


— be removed until after the three 
Hilter, H. 3 G. 3. 15 
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| 
JURISDICTION, 
See HiGuwavs, No. 2, 


JUSTICE OF PEACE. | 

1. No action can be brought againſt a 
juſtice of the peace for any act done 
by him in that character without 
giving him a month's. notice of the 
evrit or proceſs intended to be ſued out 
as well as of the cauſe of ation. Love- 
lace v. Curry, EZ. 38 G. 3. Page 631 
2, Notice of an ation on the caſe for 
falſe impriſonment and afſault was held 
not ſufficient to ſupport an action of 
treſpa/s and falſe imprifonment. Per 
Yates J. Strickland v. Ward, Min- 
chefter Summer. Aſſizes 1767. ib. n. 


— 2 


* 


See GRAN T, No. 1. 


LANDLORD AN ͥðο TENANT, 
See LR ASE. NOTICE ro QUIT. 


1. If a tenant for life, under a limited 
power of leaſing, grant a leaſe exceed- 
ing his power, the leaſe is void and 

not capable of confirmation by the 

a inder- man. Doe d. Martin v. 
Watis, H. 37 G. 3. 1 

2. But if the remainder - man accept rent 
as tent after the death of the tenant 
for life, it is an admiſſion that the de- 
fendant is his tenant, and the tenant 


is entitled to notice to quit, ib. 
3. Where a landlord has a right to re- 


enter for non-payment of rent, he can- 


net recover in ejectmeut at common 
| Jaw unlefs he demand the rent on the 


; 
be a ſufficient diſtreſs on the premiſes. | 


day when it becomes due: nor under 
the ſtat. 4 Geo. 2. c. 28. /. 3. if there 


Doe d. Forfler v. Naadlaſt, H. 37 G. 
3. : 0 „ „ N 117 
4. A ſheriff's officer, being in poſſeſſion 
of the tenant's effects under an out- 
lawry, made a diſtreſs for rent, ſold 
the goods diftrained, and afterwards 
fue outlawry wav reverſed; held that 


| 


er 


the officer was liable to pay the pro- 
duce of the goods to the landlord in 
an action for money had and received. 
St. John's College, Oxford v. Murrott, 
E. 37 C. 3. Page 259 
5. The goods of a tenant are liable for 
a year's rent, notwithſtanding an out- 
lawry in a civil ſuit. | +; the 
6. A tenant holding over after the ex- 
Piration of his term cannot diſtrain 
the landlord's cattle which were put 
upon the premiſes by way of takin 
poſſeſſion. Taunton v. Coftar, Mt 
38 G. z. . 431 
7. The landlord has a right to enter on 
the expiration of the term, though if 
he do it with a ſtrong hand to diſ- 
poſſeſs the tenant by force he may 
be indicted. 23.765 294+ Is hs 
8. If B. claiming under 4. let lands for 
a year to C., and die, and A. aft r- 
wards bring an ejectment againſt C., 
C. cannot diſpute the title of 4. 
Bar wick d. the Mayor and Alderthen 
of Richmond in Yorkſhire v. Thompfor, 
H. 38 G. 3. 5004 488 
9. In an action of covenant for rent on 
an indenture brought by the aſſignees 
of the leſſor (a hankrupt) the ſeſſee 
cannot plead that the leſſor ni habuit 
in tentmemir. Parker and athers, A/- 


fignees of Steel a Bankrupt, v. Manning, 


* 30 .f 
D R A nh. 

1. By a marriage fettlement an eſtate 
was ſettled to the uſe of the wife for 
life, remainder to ſuth perſons and 
for ſuch eſtates as ſe ſhould by deed 
or will atteſted by three witneſſes ap- 
point, and for want of ſuch appoint- 
ment reverſion to herfelf in fee-  Dor- 
ing her huſband's life ſhe made a will 
in pur ſuance of the power, — 
the eſtate to A. in fee; after whi 
ſhe and her huſband executed a leaſe 
of part of the ſettled eſlate to the de- 
fendant, not executed purſaant to the 

ower; and after her huſband's de- th, 
ihe received rent from the defendant. 
Held that ſuch leaſe was voldable 
by her upon her huſbandꝰs death ; 

and that her receipt of rent ace 
afterwards wav a confirmation” of it 
againft 4. who cliimed ander hoer ap- 
IN | 1 pointment 
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- pointment by the will. Doe d. Col. 
 bns v. Meller, H. 38 G. z. 

Y Page' 478 
2. Where tenant for life grants a leaſe 
for years, which is void. againſt the 
remainder man, and the latter before 
he elects to avoid it receives rent from 
the tenant, whereby a tenancy from 
year to year is created; yet this is 
with referenve to the old term, and 
therefore a half year's notice to quit 
from the remainder-man ending with 
the old year is good. ib. 
- Under a power of leaſing for one, 
two, or three, lives, or for any term 
of years determinable on one, two, or 
- three, lives, ſuch lands as were then 
demiſcd for any ſuch term, lands are 
not included which were then held 
under a demiſe “to . and E. for 
„ gg years, if V. and lus widow and 
« any eldeſt fon living or in ventre ſa 


« or if no fon any eldeſt daughter 


« any or either of thoſe three, wiz. 
* of the ſaid W. and ſuch his wife 
« ſon, or daughter ſhould ſo long live, 
* remainder-.to the ſaid G. and his 
& widow ſon or daughter in the ſame 
% manner; of which. deſcription of 
perſons five were in fact living at the 
time of the power reſerved, -who were 
all entitled in ſucceſſion, three at a 
a time, to come in under the leaſe : 
for under ſuch a general power the 
three lives muſt be certain and co- 
exiſting. Doe d. Wyndham v. Hal- 
combe, T. 38 G. 3. 713 


I IB E I., 


See TnpicTMENT, No. 1. 


LIBERUM TENEMENTUM, 
Sie Evipencs, No. 10. 


LIMITATION, | 
Ser Devass.: | 
3e ; hi 4 4: >.» 

1. By deed and fine an eftats was limited 
to the uſe of the huſband for life, 
| remainder to truſtees and their heirs 
during his life, to preſerve contingent 
remainders, remainder to the wife for 


T2 


«© mere at the time of his (V.'s) death, | 


« then living or in ventre ſa mere, or 


PRINCIPAL MATTERS. 


| their heirs, (not ſaying during. her 
life,) in truſt to ſupport the contin. 
gent uſes and <flates therein- after li- 
mited, remainder to the firſt and 
other ſons in tail, remainder to the 
wife in tail, remainder in default of 
iſſue to ſuch perſons and for ſuch ef. 
tates as ſhe ſhould appoint, &.: held 
that the truſtces took a legal eſtate in 
fee after the determination of the 
wife's life-eftate, and that all the ſub. 
ſequent limitations were trult-eſtates ; 
held alſo that an appointment by the 
wife to the uſe of the right heirs of 
the huſband could not unite with the 
antecedent life-eſtate of the huſband, 
but could only give an equitable eſ- 
tate to the perſon who at his death 
ſhould anſwer the deſcription of his 
right heir. Fenables and Wife v. 
Morris, M. 38 G. 3. P. 438 & 342 


LITERARY PROPERTY, 
dee CopraraGHT. 


See AMENDMENT, No. 7. 


1, The Court will not quaſh a return 
to a mandamus (which directed an in · 
ferior court to give judgment on an 
indictment) merely becauſe it ſtates ' 
an erroneous judgment given below: 

but a writ of error muſt be brought 
to reverſe that judgment. RN. v. The 
Juſtices of the W. R. of Yorkſhire, H. 

. In a mandamus to a company in a 

corporation to compel them to inrol 
indentures of apprenticeſhip it is ſuffi- 
cient to ſtate generally that thoſe 
who have ſerved: a free burgeſs, &c. 
under indentures of apprenticeſhip, 
and whoſe indentures have been in- 
rolled, are entitled to be admitted to 
their freedom; that A. B. had ſerv- 
ed, &c., that his indentures ought 

to have been inrolled on being ten- 
dered, &c. and that they were ten- 
dered for that purpoſe, but that the 


life, remainder to the truſtees and 


defend- 


AN INDEX TO THE PRINCIPAL MATTERS. 


defendants refuſed to inrol them. R. 


v. The Wardens of the Coopers Con- 


' pany of Newcaſtle upon T yne, E. 38 
6.3. ä Page 543 


MESNE PROFITS. 

1. An actual entry is neceſſary to avoid 
a fine, and the party ſo avoiding it 
cannot lay his demiſe in an ejectment 
or recover the meſne profits that ac- 
crued before ſuch entry. Lee Com- 
pere v. Hicks, . 38 G. 3. 727 


MILITIA. | 
1. An order for reimburſement under 
the 33 Geo. 3. c. 8. J. 3. made upon 
the pariſh for which a ſubſtitute in 
the militia ſerves, to indemnify the 
pariſh in which ſuch ſubſtitute's fa- 
mily ſhall have become chargeable 
and been relieved under an order of 
maintenance, muſt be made by the 
ſame magiſtrate and at the ſame time 
as the firſt order of maintenance; and 
notice of ſuch order of reimburſe- 
ment ought to be ſerved upon the pa- 
riſh to be affected by it before they 
can be proceeded againft criminally 
for diſobedience to it. R. v. The In- 
habitants of Ledbury, E. 38 G. 3. i 
2. Semble, That if the fubſtitute 5 
ſworn and actually ſerve, his family 
are entitled to be relie ved within the 
meaning of the 26 Geo. 3. c. 107. 
J. 24., and 33 Geo. 3. c. 8. / 3. 
though the ſubſtitute were not previ- 
ouſly approved by two deputy- lieute- 
nants, or inrolleu. ib. 


MISNOME R, 
See PLEADING, W 
MORT GAG OR, 
See DESscENT. © EjectMENT, No. 2, 
Saie,'No. 2. 2 ? WE. 1 


| 


— 


þ 


- 5 


. 


NAVIGATION. 
1. By a navigation act the ſhares were 


declared to be veſted in the ſubſcri- 
bers their executors and gn, with 


| 


[ 
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power to the ſubſcribers to aſſi 


their ſhares; and a committee to be 
appointed under the act were autho- 
riſed to make calls on the proprietors 
of ſhares at ſuch time as they ſtiould 
think fit; held that an original ſub- 
ſeriber is not liable for any call made 
by the committee aſter aſſigning his 
ſhare. The Huddersfield Cunal Com- 
pany v. Buckley, M. 37 G. 3. 
pf Page 36, 
2. The ſame act empowered the” 
pany to ſue for calls, &c. .. by ac- 
* tion of debt or on the caſe * it 
was ruled that an action on the caſe 
in tort lay. ib. 


NEW TRAIL. 
1. In an action on the caſe for divert- 
ing the plaintiff*s watercourſe, where 
the jury under circumſtances of ag- 
gravation gave 3000 J. damages, the 
Court granted a new trial on the 
22 that the damages given great- 
ly exceeded the amount of the in- 
jury proved: but they directed that 
the former verdict ſhould ſtand as a 
ſecurity in the mean time for the 
damages which might be given on the 


ſecond trial. Pleydell v. Lord Dorcheſ- 


ter, 11. 38 G. 3. 529 


NIL HABUIT IN TENE. 
| MEN'ITS, 
See CovenanT, No. 2. 


NISI PRIUS, 
See WRIr, No. 1, 2. 


NON PROS, 
See PRACTICE, No, 3. 


NONSUILT, 
See JUDGMENT as in Caſe of, 


- NOTICE, 
See Jus ric o PEACE, No. 1, 2. 


NOTICE TO QUIT, 
See LanDLORD ANDY Tenant. No. 2. 


t. A notice delivered to a tenant at 
| Blichaelnas 1795 to quit at 1. ady- 
day which will be in the yea. 1795 
Was 


— 


. 
es 3b apr ate ei 2.4 


1 
| 
7 
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was holden- to be a notice to 
quit at Lady-day 1996; Doe d. Duke 
of Bedford v. Kightley, M. 37 G. 3. 
Page 63 
2, Where tenant. for life grants a leaſe 
for years which is void againſt the re- 
mainder-man, and the latter before he 
elects to avoid it receives rent from 
the tenant, whereby a tenancy: from 
| year to year is created; yet this is 
with reference to the old term, and 
therefore half a year's notice to quit 
from the remainder-man ending with 
the old year is good. Doe d. Collins 
v. Weller, H. 38 G. 3. 478 


NUISANCE, 


See Box D, No. 3. Inbictmuent, | 


No. 2. 


0. 
OCCUPIER), 
Ses Poox RATE, No. 2, 3. 
OFFICE R. 


. A churchwarden making a diſtreſs | 
for a pogr-rate under a warrant of | 


magiſtrates, is entitled to the protec- 
tion of the ſtat. 24 Geo. 3. c. 44. in 
having. the magiſtrates joined with 
him as defendants in an action of treſ- 
paſs. Harper v. Carr, E. 37 G. 3. 


OUTLAWRY, 
See LANDLORD AND TENANT, No. 4, 
3. | 


PRINCIPAL MATTERS. 
1. One partner cannot bind the other 
Partners by deed. Harriſon v. Ruſb. 
worth, Z. 3) G. 3. Page 207 


2. But he may by drawing or aceeptin 
bills of exchange. 16. | TS 


PARTY GRIEVED; 
Ste Cos 1s, No. 1, 2. 

PAYMENT, 
Fee BankruPt, No. 19. 


1. If the ſeller of goods take notes or 
bills for them, without agreeing to 
run the riſk of the notes being paid, 
and the notes turn out to be worth 
nothing, this will not be confidered 
' as payment. Owenſon v. Morſe, 1. 
37 C. 3. 64 


' PATMENT OF MONEY INTO 
See Costs, No. 6, 


| The Court will not permit a defend- 
ant to pay money into court in an 
| ction againſt the ſheriff for a falſe re- 
turn to a fe. fa. Bowles, v. Fuller, 7. 


37 G. 3. 335 


See EvI DEN CE, No. 2. 


PEER, 


See ATTACHMENT; No. 1. 
270 


PENALTY, 
See-INrORMATION, No. 3. 


1. When a: ſtatute. creates A 
and ſays that one moiety ſhall be to 


the uſe of the king and the other to 


P. 


_*  PALATINE COUNTY, 
Cee Trxaar, No. 2. 


PARISH APPRENTICE, 
See APPRENTICE, No. 1, 2. 
PARTNER, 
Sce ABATEMENT, No. 3. ASSUMPSIT, 
No. 3. IRsURANCE, No. 8. L 


a-common informer, the king may 
ſue for the. whole. unleſs a common 
informer has commenced a gu: tam 
ſuit for the penalty. R. v. Hymen, 
E. 38G. 3. 530 
2. In ſuch a caſe the king may recover 
the penalty by an information filed by 
the Attorney General in B. R. ib. 


PERJURY. : 

t. An indictment for perjury aſſigned 
on an affidavit ſworn before the Court 
of B. R. need not ſtate, nor 15 it 


neceſſary 


r 


* 


d | 
rt 

it 
7 F 


. Perjury may be aſſigned on an affi- 


made in anſwer to a charge exhibited 


3. It is no objection to ſuch an indict- 


1. A doctor of phyſic, who has been 


«3 
2. The College of Phyſicians, who 


neceſſary to prove, that the affidavit 
was filed of record or exhibited to the 
Court, or in any manner uſed by the 


party. R. v. Craſiley, T. 37 G. 3. 
SILK E 


davit of an attorney of the court 


againſt him in a ſummary way for 


having in his 28 blank pieces of 


aper with affidavit ſtamps, and the 
—— of a Maſter extraordinary 
in Chancery and another perſon at 
the bottom of the papers. ib. 


ment that it is not ſtated where the 
court was holden when the original 
application was made, or when the 
rule was made calling on the defend- 
ant to anſwer the charge, a ſufficient 
venue being laid to the fact of taking 
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fellow : held that theſe. were reaſon-, 
able bye-laws, 4b. Page, 282 


See IMSURANCEg No 3, 4. 


PLEADING, 
See BANKRUPT) No. 8, 9. Ixnier- 
MENT, No. 1. Pzxjury, Na, 1, 
2, 3. . SLANDER, No. 1, 2. | 


1. Where an exception is in the enact- 
ing clauſe of a ſtatute giving a. right, 
or a forfeiture, the party ſuing far 
the right or forfeiture muſt, negative 
the exception in his declaration. Gill 
v. Scrivens, M. 37 G. 3, ay 

2. Therefore in a ci. fa. on a judgment 
againſt a perſon, who has been twice 
a bankrupt, under the ſtat. 5 Geo. 2. 


the falſe oath, 76. 315 c. 30. .. 9. which ſays * the. future 
5 eſtate and effects of ſuch perſon ſhall 
PHYSICIANS. be liable to his creditors unleſs the. 


licenſed by the College of Phyſicians 
to practiſe phyſic in . and with- 
in ſeven miles, cannot claim as a mat- 
ter of right to be examined by the 
College in order to his being admit- 
ted a fellow of the College. X. v. 
The Prefident and College of Phyſicians, 
E. 37 G. z. 4 


have power by their charter (con- 
firmed by act of parliament) to make 
bye-laws, have made. bye-laws re- 
ſpecting the qualifications of per- 
ſons * into the College: 
by them it is ordained that no perſon 
ſnall be admitted into the claſs of 
candidates before admiſſion into the 


College, unlefs he has taken a degree | 
of M. 


D. at Oxford, Cambridge or 
Dublin, except. in two caſes; in one 
of + thoſe caſes the preſident may pro- 
poſe once in every other year a doc- | 
tor of phyſic of à certain ſtanding, 
and if he be approved by the Col. 
lege, he may be admitted a fellow: 
in the other any fellow may propoſe 
a doctor of phyſic of a certain age 
and ſtanding, and if approved at cer- 


eſtate ſhall produce ſufficient to pay 
15 f. in the pound &c.“ it is neceſſary 
for the plaintiff to ayer that the 
bankrupt's eſtate, has not paid 15 8. 
in the pound. 15. ib. 
3. In an action on the caſe for not: de- 
livering corn at 5, purſuant to an 
agreement, whereby the defendant-in 
confideration that the plaintiff had 
bought of him a certain quantity at 
a fixed price undertook to deliver it 
to the plaintiff at S. within one 
month from the time of the ſale, the 
plaintiff muſt aver a tender of the 
price or what is equivalent, thereto. 
Morton v. Lamb, H. 37 G. 3. 125 
4. In ſuch a caſe the delivery of the 


were concurrent acts to be done at 
the ſame time; and each muſt aver 
performance or an offer to. perform 
his part before he can maintain an 
action againſt the other. ib. 
5. In an aclion againſt a wharfinger to 
whom goods were ſent to be ſhipped, 
for neglecting to take out a Fer. 
ance, for want of which the goods 
were ſeized, it is nat neceſſary to 
aver or prove that the goods were 
condemned by a ſentence in rem. 


tain meetings he may be admitted a 


| Baker V. Liſcoe, 4 37 G. 2. 6 17 I 
| h n 


corn and the payment. of. the price 
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6. In ſuch a cafe it is ſufficient to aver 
"that © for want of ſuch ſufferance 
the ſaid goods were ſeized as forfeited, 
: whereby the ſame became wholly loſt 
to the plaintiff;“ and proof of a 
ſeizure in fact by the officer for a 
Juſt cauſe of forfeiture will ſuſtain the 
declaration, 
7: In aſſumpſit brought by an admini- 
ſirator de bonis non, the promiſe may 
be laid to have been made to the firit 
adminiſtrator. Hirft v. Smith, B. 87 
G. 3. e 182 
8. Where defendant had been ſued as 


che Right  Hovorable Hamilton Fle- | 


mans Earl of Higtowon, having pri- 
ilege of peerage, and had judgment 
againſt him, and in debt on that 
judgment he was called Hamilton Fle- 
myng Eſq. commonly called Earl of 


Fietozn; on 1 tiel record pleaded,] _ 


held to be a failure of record. Black- 
more v. Fle „V. 38 G. 3: 447, U. 
9. By the ſtat. 1 Jac. 1. c. 15. J 41 & 
12. and 5 G. 2. c. 30. J. 29. after 
2 E has been convicted en an 
indictment for falſely ſwearing to a 
debt under a commiſſion of bankrupt 
(on which indiQment_ he is to ſuffer 
the puniſhment inflicted by the ſeveral 
ſtatutes againſt perjury) the aſſignees 
of the bankrupt may recover from him 
double the ſum fo ſworn to in an ac- 
tion, in which it is ſufficient to ſtate 
the conviction of the defendant on 
the indictment, without alſo allegin 
that the defendant did take fuch falle 
oath. Holmes and others, i Aſignees of 
Brook a Bankrupt, .v. Walſh, H. 38 
G. : 458 


£2. 
10, In ſuch. action the defendant can-| 


not take advantage of any defect in 
the judgment ou the indicdtment: for 
that can only be done on a vrit of 
error. OE 1415 16, 
11. In an action on the 34 C. 3. 6. 23. 
for pirating a pattern for printing 
callico, the omiflion- of an averment 
in the declaration, “that the day 
« of firſt publiſhing - the pattern 
% was printed at eaeh end of the 
piece of callico” (which together 
with the name of the proprietor is re- 
quired by that ſtatute, the monopaly 
being limited for three months from 
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Pagen. 


the day of firſt publiſhing the pat- 
tern) was holden io be aided by ver- 
dic : it being ſtated in the declara- 
tion that the defendants pirated the 
pattern 4vithin the term of three months 
From the <a, of the firſt publiſhing thete- 


J, and while the plaintiffs wwere entitled 


to have the ſole right of printing the 
fame &c. Mackmurdo v. Smith, M. 
38 G. 3. een 


t2. It is not ffeceſſary in a declaration 
on a bill of exchange to aver that tlie 
maker dehvered it: it is ſufficient to 
ſtate.'that he made it. Churchill v. 
Gardner, B. 38 G. 3. * 596 
13. The Court will grant leave to enter 
the continuances after verdict in order 
to arrive at the juſtice of the caſe. 
Doe d. Mears v. Dolman, E. 38 G. 3. 
. n e ee 
o 


See INSURANCE. | 


' 
. 


Cy; 


'POOR-RATE: 


1. An attorney is not liable to be aſſeſſed 
to the poor rates in reſpect of the 
profits of his profeſſion. N. v. J. 
Startifant, M. 37 G. 3. 0 

2. The granting of a warrant of dif- 
treſs by magiſtrates to enforce pay- 
ment of a poor-rate is'a judicial, not 
a miniſterial act; they ought firſt. to 
ſummon the party and hear what he 

has to fay in his defence, - Harper v. 
Carr, E. 37 G. . NIN 170 

3. A leſſee of lands ſhould be rated to 

the poor according to the preſent vi- 
lue of the lands. R. v. Shingle, E. 
38 G. Jos. H | 549 

4. A. having granted to F. à leafe 
years of  way-leaves, '(for the purpoſe 
of carrying coals,) and the liberty of 
erecting bridges, and levelling hills 
over certain lands, B. made the wag- 
gon- ways, incloſed them, thereby 
excluding all other perſons, erected 
bridges, and built two houfes on the 

land for his ſervants; held that B. 
was liable to be rated to the poor for 
i the ground called the waggon-way.” 
R. v. Bell, E. 38 G. z. 598 

| | 5. The 


* 
; 


4 
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v. The occupier of land is liable to be | 


rated to the poor, without conſidering 
whether he has apy title. Page 598 


POSSESSIO FRATRIS. 
See SEISINg, No. 1, 2, 3. 


POWER. 

1. By a marriage ſettlement an eſtate 
was ſettled to the uſe of the wife for 
life, remainder to ſuch perſons and 
for ſuch eftates as ſhe ſhould by deed 
or will atteſted by three witneſſes ap- 
point, and for want of ſuch appoint- 
ment reverſion to herſelf in fee ; dur- 
ing her huſband's life ſhe made a will 
in purſuance of the power deviſing 
the eſtate to A4. in fee; after which 
ſhe and her huſband executed a leaſe 
of part of the ſettled eſtate to the de- 
feadant, not executed purſnant to the 
power ; and after the huſband's death 
ſhe received rent from the defendant. 
Held that ſuch leaſe was avoidable 
only by her upon her huſband's death, 


and that her receipt of rent accruing | 


afterwards was a confirmation of it 
againſt 4., who claimed under the 
appointment by the will. Doe d. 
Collins v. Weller, H. 38 G. 3. 478 
2. Under a power of leaſing for one, 
two, or. three lives or for any term 
of years determinable on one, two, 
or three lives, ſuch lands as were then 
demiſed for any ſuch term, lands are 
not included which were then held 
under a demiſe to © W. and G. for 
ninety-nine years if V. and his wi- 
dow and any eldeft ſon living or in 
ventre /a mere, at the time of. his 
(V's) death, or if no ſon, any eldeſt 
daughter then living or in ventre /a 
mere, or any other of thoſe three, viz. 
of the ſaid V. and ſuch his wife, ſon 
or daughter ſhould ſo long live, re- 
mainder to the ſaid G. and his wi- 
dow ſon or daughter in the ſame man- 
ner,” of which deſcription of per- 
ſons five were in ſact living at the 
time of the power reſerved, who were 
all entitled in ſucceſſion, three at a 
time, to come in under the leaſe : for 
under ſuch a general power the three 
lives muſt be certain and co- exiſting. 
Vo. VII. | 


1 


Doe d. Wyndham v. Halcombe, T. 
38 G. 3. Page 713. 


a PRACTIOCNS, 

See AMENDMENT. ATTORNEY, No. 1, 
2, 3. Ball., No. 1,2. DeaTH or 
DertenDanT, No. 1. DiscoNnTi- 
NUANCE, No. 1. IN ORMATION. 
InsoLvent DeBror. Payment 
or Monty INTO Court. Sur 
| RIFF, No. 1. VENUE, WARRANT 
oF ATTORNEY, No. 1. 


1. It is irregular to file a declaration in 
the office when the defendant's place 
of reſidence is known to the plaintiff. 
Oldham v. Burrell, M. 37 G. 3. 

| "* YO 

2. It is no exception againſt bail, until 
the plaintiff give notice of the excep- 


tion. ib. 


3. The ſtat. 13 Car. 2. fl. 2. c. 2., en- 
abling a defendant to ſign judgment 
of non pros for want of à declaration 
in due time, extends to all caſes. 16. 

4. Under certain circumſtances the 
Court will tay the proceedings in an 
action of treſpaſs for ſeizing goods, 
on the defendant's reſtoring the goods, 
or paying the full value of them, with 
the coſts of the ation. Pickering v. 
Truſte, M. 37 G. 3. = 

5. It 1s ＋ to hold a defendant to 
bail in aſſumpſit, and then to declare 
in trover. Tetherington v. Golding, 
M. 37 G. 3. 80 

6. A plaintiff cannot declare by the 


bye before he has declared in chief. Y 


| | ib. 
7. Though judgment has been irregu- 
larly ſigned without filing common 
bail for the defendant according to 
the ſtatute until after the ſucceeding 
term after the writ was returnable and 
after the judgment itſelf has been en- 
tered up, yet the defendant having 
given a cognovit is eſtopped from 
objecting to the irregularity, if be- 


fore the time of making the obhjection 


the plaintiff has filed common bail 
nunc pro tune. Davis v. Hughes, L. 


8. Upon an application to ſet aſide an 


attachment againſt the ſheriff for not 


bringing in the body, bail having 
D 


b Sten 


— — ITT —— - K 
— rr ens > _ —— 


& 
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been put in and no trial loſt, the 


Court require an affidavit of merits | 


if the application come from the de- 
fendant, but not if it come bond fide 
from the ſheriff. R. v. The Sheriff 
of Surry, E. 37 G. z. Page 239 
9. But "4 by ſuch attachment has re- 
gularly iſſued, the Court will on no 
account relieve the ſheriff, if it ap- 
pear that he let the defendant out of 
cuſtody without taking from him ſuch 
a bail-bond as is required by the ſta- 
tute. Fx" 
10. A declaration is only well filed from 
the time of notice, whether it be a 
declaration in chief or de bene eff ; 
and therefore the defendant has four 
days after notice in. which to plead in 
abatement, Aſutchinſon v. Brown, 
„ 298 
11. The defendant in the original ac- 
tion need not obtain a judge's order 
to change his attorney on bringing a 
writ of error. Batchelor v. Ellis, T. 
37 C. 3. d | 
12. The Engliſb notice to appear m 
be added to all common proceſs where 
the defendant is not holden to bail, 
whether the cauſe of action do or do 
not amount to 101. Lumley g. t. v. 
TW ib. 
13. After an attachment againſt the 
ſheriff for not bringing in the body 
the Court will only relieve him upon 


paying the whole debt and coits, and | 


not merely the ſum ſworn to and colts. 
Keppel v. King, T. 37 G. 3. 370 
14. If a defendant on being informed 
that a bailable writ has been iſſued 
"againſt him voluntarily give a bail- 
bond, he cannot afterwards object to 
the inſufficiency of the affidavit to 
hold to bail. N 
38 G. 3. 5 375 
15. Affidavits to ſet aſide an attachment 
that has been granted (though not 
ed) in the courſe of a civil ſuit 
mult be intitled “ R. v. The Part 
« be attached &c. K. v. The She 
of Miadlejex, M. 38 G. 3. 439 
16. Atier judgment by default in an 
action of debt on a judgment the 
Plaintiff may ſue out a writ of en- 
guiry. Blackmore v. Flemyng, M. 
38 C. 3. : 3 25 


337 
Tl 


{ 


| 


| 
| 


orton v. Danvers, H. 


t 


| 
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17. And the jury may give intereſt by 
way of damages, Page 446 
18. In C. B. it was referred to the 
prothonotary, in debt on bond after 
e by default, to tax intereſt 
y way of damages, it being at the 
plaintiff's option to have intereſt ſo 
taxed or to have a writ of inquiry, 
Holdipp v. Otway, cited. _ 

19. There cannot be a plea in abate- 
ment intitled as of the term ſubſe. 
quent to that in which the declaration 
is delivered without a ſpecial 'impar. 
lance, Blackmore v. lemyng, M. 
38 G. 3. | | > he 

20. The Court will not grant an attach. 
ment againſt a member of parliament 

for non-payment of money according 
to an award. Catmur v. Sir E. Knatch- 
bull and athers, M. 38 G. 3. 448 

21. The ſheriff having returned cepi cor- 

pus to a bailable writ in Hilary term 
1797, upon which the plaintiff pro- 
cceded no further till Michaclmas term 
following, the Court thought it un- 
reaſonable that the ſheriff ſhould be 
called upon to bring in the body after 
ſuch delay, and they ſet aſide an at- 
tachment which had iſſued againſt 
him for not doing it. R. v. The She- 
riff of Surry, M. 38 G. 3. 452 

22. Affidavits of any cauſe of action 
before proceſs ſued out to hold de- 
fendants to bail are not to be intitled 
in any cauſe, Reg. Gen. T. 37 G. 3. 

| 454 

23. All ſpecial caſes ſet down for argu- 
ment by the clerk of the papers ſhall 
be entered within the four firſt days of 
the term next after the trial at which 
ſuch ſpecial caſes have been reſerved, 
and none ſhall ever be ſet dowñ for 
argument on any of the four laſt days 
of the term. Reg. Gen. M. 38 G. f 
- ; 10. 


24. Demurrer to one count on a bill of 
exchange and judgment for the plain- 
tif; plea to the other counts, on 
which iſſue was joined; referred to 
the Maſter to ſee what was due to the 
plaintiff on the former. Dupetoy v. 
Johnſon, H. 38 G. 3. 473 


25. If a defendant be ſent out of the 
kingdom under the alien bill after he 


fore the 
” return 


"4 


has given a þail-bond and be 


= M0 A AWuwW „ ©& ww 


30. The chriſtian names as well as ſur- 


1. The jury may preſume-an old ſatiſ. 
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return of the writ, the court will or- 
der the bail-boand to be delivered up 
to be cancelled. Poftel v. Williams, 
H. 38 G. 3. Page 517 


26. An attachment againſt the ſheriff 


granted on the 24th January was ſet 
Aide for 1 having been 
ruled to bring in the body on the 
23d November preceding, which ex- 
ired on the 28th, and having put in 
bai above on the 24th, though the 
time for putting it in expired on the 
22d; wed | the defendant being ſarren- | 
dered in diſcharge of his bail on the 
. 28th, without the bail having jufti- 
fied. R. v. The Sheriff of Middleſex, 
H. 38 G. 3. ou 10137 
27. The rule of court of Trin. 33 G. 3. 
extends to the caſe of the ſheriff. 76. 


28. The defendant cannot put in a ſpe- 


cial demurrer when he is under terms 
of pleading iſſuably. Berry v. Ander- 
ſon, H. 38 G. 3. 330 
29. The Court will grant leave to enter 
the continuances after verdict in order 

to arrive at the juſtice of the caſe. 
Doe d. Mears v. Dolman, E. 38 G. 3. 

| 1 0246 


names of the parties mult be inſerted 
in the title of an affidavit. produced 


to ſhew. cauſe againſt any rule, Fores [ 


v. Diemar, E. 38 G. 3. 661 


31. The defendant cannot change the | 


venue after an order for time to plead, 
on the terms of pleading iſſuably and 
taking ſhort notice of trial for the 


flrſt fittings in London or Middleſex. 


Shipley v. Cooper, T. 38 G. 3. 698 


32. The Court will give the plaintiff 


leave to amend his declaration after 


the ſecond term even againſt a pri- | 


ſoner; but they will not permit him 
to add new counts to his declaration 


in ſuch a caſe, . Owens v. Dubois, T. 
ß] ( 
PRESUMPTION. 


fied term ſurrendered to the ceſtui que 
uſe, in ordec to ſubſtantiate a leaſe 
executed by him, or a conveyance by 
truſtees where they ought to have 
| conveyed. Doe d. Bowerman v. Sy- 


| beurn, I. 37 G. 3. 2 


—— 
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2. But if no ſuch preſumption be made, 
and it appear in a ſpecial verdict in 
2 that ſuch a term is ſtill out- 
ſtanding in a truſtee who is not joined 

in bringing the ejectment, the ce/tui 
que uſe cannot recover. Goodtitle d. 
Jones v. Fones, M. 37 Geo. 3. 

1 Page 47 
PRISONER, 


See ATTORNEY, No, 6, Ruits or 
CourT, No. 2. 


PRIVILEGE, - 
See ATTORNEY, No. 1, 2. 


© "PROCESS, 
See TrEsPASs, No. 1. 


PROMISSORY NOTES, 
See BILLS or EXCHANGE. 
PROTEST, 

See EviDENCE, No. 7, 


. 


' PROVISO, 
See TRIAL, No. 1. Ine! 


b A lt 


- QUARTER SESSIONS, 
See CounNTyY-RaTE, No. 1. or CosTs, 


No. J. 


—— TY Tif ? dad] \ . #7 * * 1 a ' — 
141 4 ' 


: nl ATE. 
See Cou xa v-RATE. Poox-RAxx. 


REPUBLICATION, 


See DRvis E, No. 7. 


RELATION, 
See JUDGMENT, No. 1. 


MH 
See LANDLORD AND T'ENAMNT, No. 4, 
FL 
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REVOCATION, 
See DEvisst, No. 6. 


RIOT, 


See HunpreD., 
RULES OF COURT. 


1. If a rule to ſet aſide proceedings for 


irregularity with coſts be diſcharged, 


it muſt be underſtood that the rule is 
diſcharged with coſts. M. 37 G. 3. 
| | Page 82 

. A priſoner in the B. R. prifon may, 
on ſhewing ſpecial cauſe, obtain ad- 
ditional day rules beyond thoſe al- 
lowed by the rule of court in E. 30 
6.3 35. 3. 1. 
Where ſeveral perſons join in an affi- 
davit, their names muſt be written in 
the jurat; and no affidavit can be read 
if there be any interlineation or era- 
ſure in the jurat. M. 37 G. 3. ib. 
4. Inſolvent debtors petitioning under 
the Lords“ act 32 G. 2. and ſubſe- 
quent acts ſhall be brought into court 
during term time on Mondays and 
Thurſdays only. H. 37 G. 3. 454 
5. Affidavits of any cauſe of action be- 


fore proceſs ſued out to hold defend- | 


- ants to bail are not to be entitled in 
any cauſe. T. 37G. 3. ib. 
6. All ſpecial caſes ſet down for argu- 
ment by the clerk of the papers ſhall 
be entered within the four tirſt days 
of the term next after the trial at 
which ſuch ſpecial caſes have been 


reſerved ; and none ſhall ever be ſet | 


down for argument on any of the 


four laſt days of the term. M. 38 
G. 3. 454 


——ů— 


8. 
SAILOR, 


See IurRESs. INSURANCE, No, 1, 2. 


SCIRE FACIAS, 


See PLEADING, No. 2. 


1 


— 


1. 


S EISIN. 


A. died ſciſed leaving two infant 


daughters by different venters : held 
that an entry generally by the mother 
of the youngeſt daughter as her guar- 
dian in ſocage conſtituted a fufficient 
ſeiſin in the eldeſt infant daughter to 
carry the deſcent of her moiety on 
her death to her heirs. Dee d. Barnett 
and others v. Keen, M. 38 G. 3. P. 386 


een, 


a 


An infant may conſider whoever en- 


ters on his eſtate as entering for his 
we, -- ib 


t that if a 


father die, his <ilate being out on a 
freehold leaſe, that is not ſuch a poſ- 
ſeſſion as to induce the poſeſſio fratris, 
unleſs the elder ſon live to receive 
rent after the expiration of ſuch. 
leaſe ; but if the father's eſtate were 
out at his death on a leaſe for years 
only, the poſſeſſion of the tenant is 
a ſuſficient poſſeſſion of the elder ſon 
to conſtitute the poſſeſſio fratris. ib. 


SESSIONS, 


See APPEAL, No. 1, 2, 3, 4+ 


2. 


S ET- OFF. 


If a factor, who ſells under a 4 
credere commiſſion, ſell goods as his 
own,. and the buyer know nothing of 
the principal, the buyer may ſet off 
any demand he may have on the factor 
againſt the demand for the goods 
made by the principal. George v. 
Clagett, T. 37 G. 3. 359 
A. firſt purchaled one and after- 
wards another parcel of goods of B., 
each at ſix months credit: when the 
firſt ſum became due 4. lodged in B. 
hands a bill of exchange for a larger 
amount than the value of the goods in 
order to pay for them, B. engaging 
to return to A. the overplus when the 


bill ſhould be paid: B. received the 


amount of the bill, and then 4. be- 


came a bankrupt, not having paid for 
the ſecond parcel of goods: held in 
an action brought by A.'s aſſignees 


for the ſurplus of the bill that B. 


miglit retain it 1o ſatiefy his demand 


c 
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dn A. for the ſecond parcel of goods. 
Atkinſon and others, Aſſignees of Hodges 
a Bankrupt, v. Elliott and another, M. 
38 G. 3. Page 378 


SETTLEMENT, 


— BY RENTING 10 J. per Annum. 


1. A reſidence for forty days is indiſ- 
penſably neceſſary to enable a party 
to gain a ſettlement by reſiding on a 
tenement of 10 J. per ann. N. v. The 

1 n of Llanbedergoch, H. 37 


10 


Ta 3. ; 
2, So that, if a party after reſiding on- 


ſuch a tenement for twenty-nine days 
be forcibly prevented reſiding there 
eleven days more, he does not thereby 
gain a ſettlement, tb, 
3. In ſettlement caſes the Court will 
not infer fraud from circumſtan- 
ces: fraud muſt be Rated expreſsly. 
55 ib. 

4. It is not neceſſary that the pauper 
ſhould pay 10 J. a-year in money for 
a tenement, in order to gain a ſet- 
tlement: it is ſufficient if he occupy 
a tenement of the annual value of 10 /. 
as tenant. R. v. The Inhabitants of 
Fritaell, E. 37 G. 3. 197 
5. A. took a tenement of 10. a- year 
in the pariſh of B., and after living 
in it with his family five days he was 
arreſted and ſent to priſon in the pa- 
riſn of C., but his wife and children 
continued in it ſeven weeks longer: 
held that no ſettlement was gained in 
B. either by the huſband or wife. N. 
v. The Inhabitants of St. George the 
Martyr, Southwark, H. 38 G. 3. 
466 

6. A ſettlement may be gained by rent- 
ing a right of common in groſs of 
the annual value of 10 J. that being a 
tenement within the 13 & 14 Car. 2. 
KN. v. The Inhabitants of Derſingbam, 
N 38 G.. 671 


— By CERTIFICATE. 


I, A certificate granted under ſtat. 8 & 
9 IP. 3. c. 30. to the head of a fa- 
mily in general extends to all his 
children living with him. R. v. The 


Iubabitantt of Storington, H. 37 G. 3: 


136 


2. But if the parties wiſh it, it may be 


ſo framed as to exclude a ſon of the 
age of fourteen, who maintains himſelf 


by his own labour. 16. Page 136 


3. A certificate does not extend to ile- 


gitimate children. R. v. Zhe Inhabi- 
tante of Mathon, T. 37 G. 3. 362 
4. And therefore where the pariſh offi- 
cers of A. engaged by a certificate to 
receive the certificated perſon, there- 
in ſtated to be an unmarried woman, 
and the child of which ſhe was ſtated 
to be then pregnant, and all other 
children ſhe might afterwards have, 
it was ruled that the certificate did 
not extend to an illegitimate child 
born ſeveral years afterwards. ib. 
5. The ſon of a certiſicated perſon can- 
not gain a fettlement in the certifica- 
ted pariſh by apprenticeſhip, though 
the father (to whom the. certificate 
was given) died fix months before 
the expiration of the apprenticeſhip. 
N. v. The Inhabitants of Alfreton, H. 
38 G. 3. 471 


— By HIRINGd AND SERVICE. 


1. A ſervant who had been hired for a 
| year was beaten by her maſter ſixteen 
Cays before the end of the year, on 
which ſhe delired him to diſmiſs 
her from his ſervice threateniug to 
apply to a magiſtrate for redreſs: the 
maſter paid her her whole year's wa- 
ges and told her ſhe might ſerve the 
remainder of the year; but the ſer- 
vant went away: held that the ſervant ' 
gained no ſettlement. R. v. The In- 
habitants of Upwvell, M. 38 G. 3. 438 
2. Under a hiring from Whit/untide to 
Whitſantide a ſervice of 365 days, 
though leſs than the period of the 
contract in the particular year, is 
ſuſſicient to confer a ſettlement. &. 
v. The 1uhabitants of Ulverſtone, E. 
33 G. 3. 564 


SHERIFF, 
See Bait, No. 2, 3, 4 Ev1DENCE, 
No. 4. Practice, No. 8, 9. 13. 


1. The Court upon the application of 
the ſheriff enlarged the time for his 
making a return to the writ of . fa. 

33 upon 
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upon a ſuggeſtion of a reaſonable 
doubt whether the goods ſeized un- 
der the writ were not covered by an 
extent afterwards iſſued at the ſuit 
of the crown for malt duties under 
the ſtat. 28 G. 3. c. 37. / 21. for the 
purpoſe of © Hats the plaintiff to 
go into the Court of Exchequer and 
there conteſt the queſtion of right 
with the crown. Hells v. Pickman, 


. 37 68 Page 174 


1. A. and B. being joint owners of a 
ſhip, 4. conveyed his moiety to B., 
but in the bill of ſale the certificate 
of regiltry was not truly recited ; . 
took poſſeſſion, and afterwards mort- 
gaged the whole ſhip to A. who did 


C. to repair the ſhip; afterwards B. 
conveyed one half of the ſhip to A. 
and the other to D. it was held that 
the firſt bill of ſale was an abſolute 
nullity by reaſon of the ſtat. 26 Geo. 3. 
c. 60. ,. 17., and that A. was liable 
to C. for the repairs of the ſhip in an 
action for work and labour brought 
by C., A. not having pleaded in 
abatement that B. ought alſo to have 
been ſued. Wefterdell v. Dale, I. 
37 G. 3. X 306 
2. Whether a mortgagee of a ſhip, out 
of poſſeſſion, be not liable for the re- 


pairs? Qu. ib. 
SLANDER, 


1. It is no juſtification to an action of 
ſlander to plead that A. B. told the 


Lewis, M. 37 G. 3. 17 
2. But if the perſon repeating t the ſlan- 


der at the ſame time mention the 


heard it, that may be pleaded i in Juſ- 
tiſication to an action ha A. 
the former. 4 ib. 


SLAVE 14 5 f. 
See INSURANCE, No. 6. 


| | STAMP,. 
See AsSUMeSIT, No. 2. Awarn, 
No: hf | Bits. or ExCHANGE, 


not take poſſeſſion ; then B. ordered 


ſlander to the defendant. Davis v. 


name of the perſon from whom |. he 
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"| 


1. A note for the weekly payment of 


3 5. 6d. under the Lords' act muſt be 


Pitman v. Haynes, 7'. 38 
G. 3. Page 530 
Sed contra. Tehell v. Case, To 38 G. 3. 


tiamped. 
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STATUXES.: 
1. Whether the ſtat. 1. Fac. 1. c. 27. 
be Rn by the ſtat. 22 & 23 Car. 


2. c. 25? . K. v., N A. Harris, 
E. 37 G. 3. 238 
STATUTES, 
See Fegfailt. | 
Epwarp IJ. 
6. c. 1. Coſts. = 2. 868 
Epwaxp III. 
28. c. 6, Coroners. = 52 
| Henay VI. | 
2 3. 6. 9. Bail- bonds. 10 
| RICHARD im. 
I. c. I. Ceſlui que uſe. 49 
EL12Avern. 
29. c. 4. Sheriff. | 55 26y 
31. c. 5. Penal Actions. 55. 179 
e. + 1. Pariſh Apprentice. 34 
| Jaws ; 
1. c. 15. Bankrupt. '' 458. 509. 8 
I, C. 27. Game. ; 238 | 
3. c. 8, Bail in Error. 449 
7. c. 5. Coſts. 448 
21. c. 19. Bankrupt, 230 
|  Crnanves II. | 
13. fl. 2. c. 2. Non pros. 26 
13 S 14. Settlement. 671 
17. c. 8. Death of Party. 831 
22. c. 9. Coſts. | „ 
2 ig. Game. 238 


29. c. 3. . 1). Statute of Frauds. 14 
J. 13, 15. Statute of Trauds. 


21, 23 

5 AND Maur. 
5. 0 c. 11. J. 3. Coſts. 58 21 
6 C 7. c. 18. Impreſs. 673 
8 g. c. 11. Coſts. 467 
8. & 9, 


GG Far 8 


I, 
8 
* 


2 


- -Groxce [1]. 
13, c. 78. /. 1. Surveyors. Highways. 
L221 170 
— — / 19. Highway, $1 
17. e. 26. Annuity. 195. 205. 248 
25. c. 80. Certificate. Attorney. 25 


Ie. 59. N - > a6 
34. c. 69. Inſolvent debtor. #5 
37. c. 33. Billeting. 


SrTavINxG PROCEEDINGS, 
See PRAc ric, Ne. 4. f 


STOCK-JOBBING. 


1. If a broker draw on his employer for | 


differences paid for him in ſtock-job- 
bing tranſactions, and the employer 


decept the bill, and then the broker 


1 
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8 9. c. 30. Certificate. Page 134 | 

' © 10. c. 11, Certificate. ib. 
9 & 10. c. 15. Award. 1. 74 

Ax NE. 

4. c. 16. / 13. Bond. 124 
4. c. 16. / 20. Bail- bond. 123 
8. c. 9. Apprentice. 121 
9. c. 14. Gaming. 257 
12. ft. 2. e. 16, Uſury. 184 

vaſt GreorGe I. 
1. fl. 2. c. 5. Riot. 496 | 
6. c. 18. Inſurance. 339 
12. c. 29. /. 1. Writ. 337 
GoR GE II. 
2. c. 23. Attorney. 456 
4. c. 28. /. 2. Landlord. 118 
5. e. 20. Pilot, 160 
5. c. 27. Writ. 10 338 
5. c. 30. Bankrupt. gol. 380. 458. 
: 495 
7. c. 8. Stock-jobbing. 178. 630 
J. c. 20. f. 3. Mortgagor. 186 
11. c. 19. Diſtreſs. Coſts. 500 
12. c. 13. Prifoners ©5110. G71 
14. c. 17. Judgment, Nonſuit. 179 
22. c. 46. Attorney. 458 
24. c. 44. / 6. Officer. Notice. 270. 631 
25. C. 29. /. 1. Coroners. 33. 


26. c. 60. Ships. 308 
26. c. 73. Exciſe-dutie. 56 
28. c. 37. /. 21. Malt- duties. 174 
31. c. 54. Slave-trade ſhips. 186 
34. c. 23. Callicoipattern, 18 
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indorſe it to a third perſon after it is 
due, the latter cannot recover on the 
bill. Brown v. Turner, E. 38 G. 3. 
| Page 630 
2, Jobbing in omnium is within the ſta- 
tute 7 G. 2. c. 8. ib. 


STOPPING IN TRANSITU, 


See PAYMENT, No. 1. 


1. A. agreed to buy ſome articles of 
plate of B. who was to get A.'s arms 
engraved on them and to pay for the 
engraving ; held that a delivery to 
the engraver for that purpoſe was not 
a delivery to A. ſo as to defeat B. s 
right of ſtopping the goods in /ranſitu, 
the price of the goods not being paid 
” A. Owenſon v. Morſe, M. 37 
| 1 | 6 


G. z. 

2. A conſignor's right of ſtopping 8 
in tranſitu is not taken away by the 
conſignee's having partly paid for the 
goods. Hoagſon and another, Aſig- 
nees of Ward a Bankrupt, v. Loy, M. 
38 C. 2. 440 


SURETY, 
See BANKRUPT, No. 5. 


SURVEYORS, 
See HIGHWA VLS, No. 1. 


; 


' To 


, ET 
| See LANDTORD AND TENANT. © 


TENANT IN TAIL. | 


1. A conveyance by tenant in tail by 
leaſe and releaſe neither bars the iſſue 
in tail or v orks a diſcontinuance ; but 
it paſſes a baſe fee voidable by the 
iſſue in tail by entry. Doe d. Neville 
v. Rivers, E. 37 G. 3. 276 

2. Tenant in tail by leafe and releaſe 

previous to her marriage conveyed to 

truſtees to 'the uſe of herſelf till 
the marriage, then to the huſband 
for life, then to herſelf for life, then 
to the firſt and other ſons of ide mar- 
3 riage 
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riage &c. ; tenant in tail died before 
the huſband, leaving a ſon : held that 
the huſband was not entitled to a life- 
eſtate either under the ſettlement or 


by the curteſy. Page 276 


.TITHES; 
See Grant, No. 1. 


1. Hops are tithable after they are ga- 
thered from the bind : and it ſeems 
that a cuſtom to ſet out the tithes by 


the tenth hill, where the rows are» 


unequal, leaving the binds uncut and 
the poles ſtanding, canngt be fup- 
ported. Knight v. Halſey, H. 37 GI. 


. A cuſtom to pay only a part of the 
tithe, without ſubſtituting any thing 
elſe in lieu of the remainder, is bad. 75. 


93 

3. But a cuſtom to pay leſs than the 
v hole tithe may be good, where ſome- 
thing in lieu of, and as compenſation 
for the teſt is paid to the parſon. 16. 

| 93 


TRANSITU, Stopping in, 


Fee STOPPING IN TRANSITU. 


TRESPASS 
See EvipencCE, No. 10. 


1. Ta treſpaſs for breaking and enter- 
ing the plaintiff's cloſe and taking his 
goods the defendant may juſtify under 
a ſufficient legal proceſs if he had it 
in fact at the time, though he de- 
Cared then that he entered for an- 
other cauſe. Crowther v. Ramſbot- 
tom, E. 38. G. 3. 654 

If a declaration in treſpaſs contain 
two counts, and the defendant plead 
to one, and ſuffer judgment by de- 
fault on another, and on the trial of 
the firſt the plaintiff only prove one 
act of treſpaſs which is covered by 
the ſecond count, he is not entitled 
to a verdict on the firſt count. Lee 
Compere v. Hicks, T. 38 G. 3. 727 


TRIAL. 
1, A defendant in a, caſe where the 
king 1s paity cannot carry.down the : 
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| 7 prius record to trial by proviſa, 
v. Dyde, E. 38 G. 3. Page 661 

2. Upon a ſuggeltion entered by leave 
of the Court upon the roll that a fair 
and impartial trial cannot be had in 
the county of the city of Cheſer, the 
Court will award the trial to be 
had in the adjoining county. palatine. 
R. v. The Inhabitanis of St. Mary 
on the Hill, Cheſter, T. 38 G. * 


T RO VER. 

1. In order to maintain trover the 
eee have the right of pol. 
eſſion as well as of property. Gor. 
don v. Harper, M. 37 G. 3. 9 

2. And therefore where furniture, which 
had been leaſed with the houſe, was 
wrongfully taken in execution by the 
ſheriff, it was ruled that the landlord 

could not maintain trover pending the 
leaſe. _ | th, 

3- An uncertificated bankrupt may main- 
tain trover for goods acquired by him 
ſince his bankruptcy, as againſt all 
the world but his aſſignees. Webb v. 
Fox, M. 38 G. z. 391 


TRUST AND TRUSTEES, 
See Dkvisk, No. 5.13. Evipkxcr 

No. 12. Limitation, No. 1. 

PrESs UMP TION, No. 1. 


TURNPIKE ROAD, 


See HiGnuways, No. 2. 


V. 


VENIRE DE NOVO. 
1. The Court will only award a venire 
de novo where there is a defective 
finding in the verdict. Goodtitle d. 


Jones v. Jones, M. 37 C. 3. 52 
VENUE. 


I. In a plea in abatement that another 
perſon ought to have been ſued with 
the defendant, it is not neceſſary to 
lay a venue, Neale v. De Gary, I. 


. 3. 4243 
37 C. 3 2. And 
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, And if it be pleaded that ſuch other 


erſon is alive, to wit, in Spain, it 
will be conſidered as pleaded without 
any venue. Page 243 
It the venue be changed from A. to 
B. on the uſual affidavit that the cauſe 
of action aroſe wholly in B. when in 
fact part of the cauſe aroſe in another 
county, the Court will order the ve- 
nue to be brought back to A. Cail. 
lard v. Champion, E. 37 G. 3. 205 
4. Where there are ſeveral facts mate- 
rial to the plaintiff's action ariſing in 
different counties, he may bring bis 
action (covenant) in either. The 
Mayor Oc. of London v. Cole, E. 38 
G. 3. 583 
5. If a local action be brought and tried 
in a wrong county, the defect is aided 
after verdict by 16 & 17 Car. 2. c. 8. 
ib. 

6, The defendant cannot change the ve- 
nue after an order for time to plead, 
on the terms of pleading iſſuably and 
taking ſhort notice of trial for the 
firſt fittings in London or Middleſex, 


Shipley v. Cooper, 7. 38 G. 3. 698 


| VERDICT, 
Sce TRESPASS, No. 2. 


U, 
USURY, 


Ste WiTNEss, No. 1. 


1. The offence of uſury is not complete 
until the lender has actually received 


the exceſs of intereſt. in money or | 


money's worth. © Maddock g. t. v. 
Hammett, E. 37 G. z. 184 
2. Therefore if a promiſſory note be 
given for repayment of a ſum lent 
with uſurious intereſt, and the note 
when due be taken up and another 
note ſubſtituted for it, the offence of 
uſury is not thereby committed, nor 
is the penalty i curred until the latter 
note is paid. 1 = 4-7 ods 
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W. 
WAGER, 


1. If a ſum be depoſited upon the event 
of an illegal wager the loſer may re- 
cover back his depoſit even after the 
event has happened, Lacauſſade v. 
Whue, E. 38 G. 3. Page 535 


See COMMITMENT, No. 1. 


WARRANT OF ATTORNEY. 


1. When a defendant, in cuſtody. exe- 
cutes a warrant of attorney to confeſs 
a judgment, there mutt be an attorney 
preſent on his part: the preſence of 
the plaintiſf's attorney is inſufficient, 
though the defendant conſent to his 
acting as his attorney alſo, Hut- 
ſon v. Hutjon, M. 37 G. 3. 7 
2. But when a defendant is in execution 
his attorney need not be preſent. 


Crompton v. Sleward, M. 37. G. 3 


19 
WHAR FINGER, 
See PLEADING, No. 5, 6. 
WE bs 
See Devize. Evivpence, No. 5, 6. 


WITNESS, 


See EVIDENCE. 


1. In an action for uſury, the borrower 
of the money is a competent witneſs 
to prove the whole caſe. ' Smith g. t. 
v. Prager, M. 37 G. z. 60 

2, A witneſs is not incompetent on the 
ground of intereſt, unlels he be. di- 
realy inter ſted in the event of the 
ſuit, or can afterwards give the ver- 

dict in evidence in ſupport of his own 
intereſt. [bn 5: C2 

3. If J. have received money from . 
to pay to C., and the queſtion be 
whether A. were the agent of C. 
for that purpoſe A. may be called as 
a witneſs to prove the agency. [/der- 
ton v. Atkinſon, H. 38 C. 3. 480 

4. 80 


4. So a captain of a ſhip who had bor- 
rowed money for the uſe of the ſhip 
of the plaintiffs was held a competent 

19 5 witneſs to prove that fact in an action 
againſt the owners, whoſe defence was 
that he had borrowed it for his own 
uſe. Evan v. Williams, ſittings at 
Guildball after Trin. 28 G. 3. cor. 
Lord Kenyon. Page 481 u. 

5. In an a&ion by an indorſee of a bill 
of exchange againft the acceptor, the 
latter may call the payee and indorſer 
as a witneſs to prove that the bill was 
void in its creation. Fordaine v. 


Laſbbroole, E. 38 G. z. 
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WRIT, 

See EXCOMMUNICATION, No. 1, 2, 
1. If the plaintiff prove a cauſe of ac. 
tion before the bill filed, though after 
the writ ſued out, it is ſufficient ag 
well in the caſe of bailable as common 
writs, Beſt v. Wilding, M. 37 G. z. 
484 
2. Where an action muſt be brought 
within three months, it is ſufficient 
for the plaintiff to prove a vrit ſued 
out within ſuch time and his declara- 
tion within a year afterwards, with- 
out ſhewing ſuch writ returned. Par. 


601 ſons v. King, M. 37 G. 3. 6 
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